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CHAS.  H.  DODD  v.  THE  HOME  MUTUAL  INSUR- 
ANCE COMPANY. 

InuBAircB — SpacoTO  PsBioBMAFCfs— Rkkkwal  op  Poliot  —  Failubb  op 
Pboop. — A  oomplamt  which  seeks  to  enforce  specific  perfonnanoe  of  a 
parol  agreement  for  the  delivery  of  a  new  policy  of  insurance,  to  ascertain 
the  plaintiflrs  loss  thereunder,  and  decree  a  recovery  of  the  amount 
thereof^  is  not  supported  by  testimony  tending  to  show  a  renewal  of  a 
Ibmier  policy. 

Squitt  JuMBDionoir— Pailube  op  EQtnTT—REMBDT  AT  Law.— The  rule 
that  equity  having  assumed  Jurisdiction  of  a  case  for  one  purpose,  will 
retain  it  for  all  purposes  and  administer  complete  relief  does  not  apply 
where  there  is  a  foilure  of  proof  of  plaintiff's  equity,  but  he  wUl  be  le- 
matted  to  such  remedy  as  he  may  have  at  law. 

Ov  BxKKABnro. 

SupPBiaeiov  op  Faot— XJhpaib  Oohtiiact. — The  suppression  or  failure  to  dis- 
close a  material  &ct,  although  through  ignorance  of  the  fieu^,  or  Vithout 
intent  to  deceive,  may  render  a  contract  so  hard,  or  unequal,  or  unfair, 
that  a  court  of  equity  will  refiase  to  enforce  the  same  against  the  party 
thus  misled. 

Multnomah  county :  L.  B.  Stearns,  Judge. 
Defendant  appeals.    Reversed. 


\ 


4  DoDD  u  HoMB  Mutual  Insurance  Co.    [  Sup.  Ct 

Statement  of  the  caae. 

After  aljeging  that  the  plaintiff  is  doing  business  un- 
der the  name  of  C.  H.  Dodd  &  Co.,  and  the  defendant  is  a 
corporation,  the  complaint  proceeds :  "  That  on  the  twenty- 
eighth  day  of  May,  1889,  the  defendant  issued  to  the 
plaintiff  its  policy  of  insurance,  numbered  306,900,  where- 
in and  whereby  it  did  insure  the  plaintiff  against  all 
direct  loss  or  damage  by  fire  to  the  amount  of  one  thousand 
dollars  upon  his  stock  of  merchandise,  consisting  princi- 
pally of  agricultural  and  other  machinery,  implements, 
vehicles,  engines  and  boilers,  threshers,  horse-powers,  head- 
ers, hky-presses,  wind-mills,  farm-  and  spring-wagons,  bug- 
gies and  carriages,  attachments  and  extra  parts  to  the 
above,  belting,  hardware,  and  machine  supplies  of  all  kinds, 
all  while  contained  in  the  frame  building  known  as  Chas. 
H.  Dodd  &  Co.'s  warehouse,  on  the  west  side  of  Main  street 
east  of  Grand  street,  Pullman,  Washington  Territory,  now 
the  state  of  Washington ;  that  said  policy  by  its  terms  ex- 
^red  on  May  28, 1890,  at  noon ;  and  before  the  expiration 
of  the  same,  defendant  agreed  with  plaintiff  to  renew  said 
policy  for  the  period  of  one  year,  towit,  from  noon  on  the 
twenty-eighth  day  of  May,  1890,  to  the  twenty-eighth  day 
of  May,  1891,  at  noon,  and  to  insure  plaintiff  against  all 
direct  loss  or  damage  by  fire  for  the  term  of  ope  year  from 
the  twenty-eighth  day  of  May,  1890,  at  noon,  to  the 
twenty-eighth  day  of  May,  1891,  at  noon,  to  an  amount 
not  exceeding  one  thousand  dollars,  on  plaintiff's  stock  of 
merchandise,  consisting  principally  of  agricultural  and 
other  machinery,  implements,  vehicles,  engines  and  boil- 
ers, threshers,  horse-powers,  headers,  hay-presses,  wind- 
mills^ farm-  and  spring-wagons,  buggies  and  carriages, 
attachments  and  extra  parts  to  the  above,  belting,  hard- 
ware, and  machine  supplies  of  all  kinds,  all  while  con- 
tained in  the  frame  building  known  as  Chas.  IX.  Dodd  & 
Co.'s  warehouse,  on  west  side  of  Main  street  east  of  Grand 
street,  Pullman,  Washington  Territory,  now  st^i^  of  Wash- 
ington, and  to  execute  and  deliver  to  plaintiff  a  policy  of 
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insurance  thereon  in  the  usual  form  of  policies  issued  by 
ihem,  for  the  sam  of  one  thousand  dollars,  for  the  term  of 
one  year,  aforesaid,  and  the  plaintiff  agreed  to  pay  the 
defendant  therefor  the  sum  of  $48.75,  as  premium,  and  to 
pay  such  premium  on  demand ;  that  it  was  then  agreed 
between  plaintiff  and  defendant  that  said  insurance* should 
be  binding  on  the  defendant  for  the  term  of  one  year,  com- 
mencing at  noon  on  the  twenty-eighth  day  of  May,  1890, 
and  ending  on  the  twenty-eighth  day  of  May,  1 891 ;  and 
defendant  thereupon  agreed  with  plaintiff  to  execute  and 
deUver  to  him  within  a  reasonable  time  a  policy  of  insur- 
ance upon  said  property  in  the  usual  form  of  policies 
issued  by  said  company,  insuring  said  stock  of  goods  in  the 
sum  of  one  thousand  dollars  against  loss  or  damage  by 
fire,  and  that  plaintift  should  pay  as  the  premium  therefor 
the  sum  of  $48.75,  and  pay  the  same  on  demand ;  that  the 
defendant,  by  a  policy  of  insurance  in  the  usual  form  of 
poUcies  issued  by  said  company,  among  other  things,  did 
promise  and  agree  with  plaintiff  to  pay  to  plaintiff 
such  loss  and  damage  as  he  might  sustain  should  the 
said  property  be  destroyed  or  damaged  by  fire  during 
said  time,  commencing  May  28,  1890,  and  ending  May 
28,  1891,  not  exceeding  one  thousand  dollars;  that  the 
property  was  destroyed  by  fire  July  3, 1890;  that  plaintiff 
has  been  ready  and  wilUng  at  all  times  since  said  agree- 
ment was  made,  and  still  is  ready  and  willing,  to  pay  to 
defendant  the  sum  of  $48.75,  the  premium  agreed  upon, 
whenever  demand  should  be  made  for  the  same,  and  did, 
on  July  19, 1890,  duly  tender  and  offer  to  pay  said  sum  to 
the  defendant,  and  demanded  of  the  defendant  that  it  issue 
a  policy  of  insurance  as  agreed  upon,  but  the  defendant 
refused  to  accept  or  receive  said  sum  of  money  so  tendered, 
or  to  issue  said  policy  of  insurance  as  it  promised,  and 
still  does  refuse  to  accept  or  receive  said  premium,  and  to 
•  issue  said  policy  of  insurance,  and  plaintiff  brings  said 
sum  of  $48.76,  the  premium  agreed  upon  for  such  insur- 
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ance,  into  court,  and  tenders  the  same  to  defendant.  The 
plaintiff  has  fulfilled  all  the  conditions  contained  in 
the  usual  form  of  policies  issued  hy  defendant,  and  on 
July  19, 1890,  and  before  the  commencement  of  this  action, 
and  wifhin  the  time  required  by  such  policy,  made  proof 
•f  his  'loss  and  demanded  payment  of  said  sum  of  one 
thousand  dollars,  but  defendant  has  refused  and  still  does 
refuse  to  adjust  said  loss,  and  refused  and  still  does  refuse 
to  pay  said  sum  or  any  part  thereof;  that  plaintiff  has  no 
plain,  speedy,  or  adequate  remedy  in  a  court  of  law,  etc. 

"Wherefore  plaintiff  prays  that  a  specific  performance 
of  the  agreement  to  insure  plaintiff  against  loss  or  damage 
by  fire  to  his  property  hereinbefore  described,  be  decreed; 
that  defendant  be  compelled  to  issue  to  the  plaintiff  a 
policy  of  insurance  on  his  said  property  in  the  usual  form 
of  policies  issued  by  it  im,  the  sum  of  one  thousand  dollars, 
for  the  term  beginning  May  28,  1890,  and  ending  May  28, 
1891 ;  that  defendant  be  compelled  to  adjust  plaintiff's  loss 
and  damage  by  said  fire,  and  that  plaintiff  have  judgment 
against  the  defendant  for  one  thousand  dollars;  and  for 
such  other  relief  as  to  a  court  of  equity  may  seem  meet  in 
the  premises,"  etc. 

The  defendant  demurred  to  the  complaint  on  the 
grounds  —  first,  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  suit;  and,  second,  that 
the  plaintiff  has  a  complete  and  adequate  remedy  at  law 
upon  the  matters  in  said  complaint  alleged;  which  de- 
murrer was  argued  and  taken  under  advisement  by  the 
court;  but  the  record  fails  to  show  that  any  disposition  was 
made  of  the  same.  The  defendant's  answer  admits  the 
issuance  of  the  policy,  which  expired  on  the  twenty-eighth 
day  of  May,  1889,  but  each  of  the  other  allegations  of  the 
complaint  is  denied.  Upon  the  trial  the  court  below  found 
the  facts  in  accordance  with  plaintiff's  allegations,  and 
rendered  the  decree  pra3^d  for  in  the  complaint,  from  •» 
which  this  appeal  was  taken. 


Feb.  1892.]    Dodd  v.  Home  Mutual  Insubanob  Co.       7 

Opmion  of  the  court— Stbabait,  0.  J. 

Dolphy  BdlingeTf  MaUcry  &  Simon^  for  Appellant 
Cto,  Teal  &  Miner,  for  Respondent 

Strahan,  C.  J. — ^There  was  some  disagreement  between 
counsel  at  the  argument  as  to  what  the  complaint  con- 
tained ;  but  that  there  shotild  be  no  mistake  on  that  point, 
the  statement  is  made  from  the  record  and  not  from  coun- 
sel's brief. 

This  is  a  suit  in  equity  to  enforce  a  parol  agreement 
alleged  to  have  been  made  between  the  plaintiff  and  the 
defendant  for  the  delivery  of  a  policy  of  insurance  on  the 
plaintiff's  stock  of  merchandise,  situated  at  Pullman, Wash- 
ington, for  one  thousand  dollars,  and  to  ascertain  plaintiff's 
loss  thereunder,  and  for  a  decree  for  one  thousand  dollars. 
There  are  other  allegations  in  the  complaint;  but  its  nature 
and  object  must  determine  its  character.  To  obtain  the 
specific  performance  of  the  alleged  agreement,  is  the  only 
foundation  for  the  interposition  of  equity,  and  it  therefore 
becomes  necessary  to  examine  whether  or  not  the  plaintiff 
has  sustained,  by  a  preponderance  of  the  evidence,  his  alle- 
gations on  that  subject 

The  plaintiff  and  his  book-keeper  are  the  only  witnesses 
offered  whose  evidence  is  relied  upon.  The  plaintiff  testi- 
fied in  substance  that  Arthur  Wilson  was  defendant's  man- 
aging agent  in  Portland,  and  that  he  always  came  in  before 
the  insurance  policies  expired,  and  asked  if  they  were  to 
be  renewed,  and  that  plaintiff  always  renewed ;  never  denied 
him  at  any  time  that  witness  could  remember;  remember 
a  policy  which  had  expired  May  28th  for  one  thousand  dol- 
lars on  the  stock  at  Pullman;  Mr.  Wilson  came  to  the  store 
in  the  regular  way  and  asked  for  a  renewal  of  the  insurance 
that  the  Home  Mutual  Company  had  with  plaintiff,  alleging 
at  the  same  time  that  they  had  lost  a  small  policy  on  us  at 
Spokane,  and  we  certainly  ought  not  to  go  back,  and  asked 
that  the  policy  be  renewed.  The  policy  was  renewed  at 
once,  and  plaintiff  told  him  to  renew  all  our  insurance.    He 
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further  testified  in  effect  that  he  placed  no  insurance  at 
Pullman  through  any  other  person  except  Mr.  Wilson,  and 
that  there  had  been  no  change  in  the  rates,  and  the  terms 
were  for  one  year;  that  the  Pullman  policy  was  precisely 
the  same  kind  of  a  one  as  the  Walla  Walla,  and  for  three 
years  the  policy  of  the  company  has  always  been  ordered 
in  that  way ;  that  he  had  been  in  business  twenty-five  years, 
and  had  never  given  a  written  application;  that  the  pre- 
mium was  payable  sixty  days  after  the  insurance,  and  he 
had  always  been  ready  to  pay  it 

Witness  continued :  "July  3, 1  issued  the  order  to  the 
book-keeper  to  go  through  the  insurance.  We  were  very 
busy  on  other  matters,  and  July  4th  was  next  day  after. 
We  look  up  all  insurance  about  that  time,  and  go  through 
the  policies.  We  also  received  a  telegram  about  half-past 
three,  July  3d.  I  was  upstairs  in  the  type-writer  oflSce  dic- 
tating, and  the  chief  book-keeper  brought  up  a  telegram ; 
also  brought  up  the  policies  on  the  Pullman  property,  and 
brought  the  notice  of  the  renewal  that  had  been  made  in 
the  Mutual,  but  did  not  remember  the  policy.  I  told  him 
to  see  Arthur  Wilson,  as  we  only  knew  Arthur  Wilson  in 
this  matter,  and  to  tell  him  the  policy  had  not  been  issued. 
He  went  to  the  office  and  returned  and  said  Arthur  Wilson 
was  not  there.  I  replied,  'We  know  nobody  in  this  matter 
but  Arthur  Wilson ;  you  find  Arthur  Wilson  and  bring  back 
this  policy  indorsed  by  Arthur  Wilson.'  The  renewal  was 
made  on  the  twenty-eighth  of  May.  He  brought  it  back 
exactly  as  ordered."  He  further  testified  that  the  renewal 
was  for  the  same  amount  on  the  same  subject  matter  at  the 
same  rate  of  premium,  which  amount  was  payable  on  the 
twenty-eighth  of  July.  On  his  cross-examination,  he  says 
he  did  not  advise  the  book-keeper  to  tell  Arthur  Wilson 
that  the  property  had  been  destroyed  by  fire;  that  the 
former  policy  on  the  Pullman  property  was  not  issued 
through  the  company's  agency  at  that  place;  that  he  kept 
an  insurance  book,  but  did  not  know  whether  it  showed 
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Downing's  name  opposite  that  policy  or  not^  but  did  not 
think  it  did. 

Mr.  H.  C.  Johnson,  the  plaintiff's  book-keeper,  also  testi- 
fied in  substance:  ''It  is  a  part  of  my  business  to  look  after 
tiie  insurance.  I  know  Arthur  Wilson,  secretary  of  the 
Home  Mxitual  Insurance  Company.  Remember  Arthur 
Wilson  being  in  the  store  two  or  three  times,  soliciting  a 
renewal  of  insniance  which  he  had.  I  heard  him  ask 
Mr.  Dodd  for  a  renewal  of  insurance,  and  Mr.  Dodd  told 
him  he  could  renew  it.  I  can  trace  back  the  record  of 
insurance  with  the  Home  Mutual  for  three  years.  •  The 
business  was  done  with  Mr.  Wilson.  I  recollect  the  policy 
for  one  thousand  dollars  expiring  May  28, 1890.  I  under- 
stood it  w'as  one  of  the  policies  to  be  renewed.  I  was  look- 
ing over  the  policies  in  June,  the  general  practice,  when  I 
found  we  were  short  two  policies,  one  in  Laidlaw's  company 
and  one  in  the  Home  Mutual  Company ;  and  I  started  out 
to  look  it  up  and  see  why  it  had  not  been  brought  here.  I 
went  to  Laidlaw's  office — for  some  reason  did  not  go  to 
Wilson's;  that  slipped  my  mind.  The  next  time  that 
policy  came  into  my  mind,  or  the  fact  of  its  not  being 
renewed,  was  on  the  afternoon  of  July  3d.  We  had  a  tele- 
gram that  there  had  been  a  fire  at  Pullman,  and  I  started 
to  look  up  all  insurance,  and  found  we  were  short  this 
policy,  and  called  Mr.  Dodd's  attention  to  it,  and  he  told 
me  to  go  and  ask  the  company  if  they  would  cover  that 
thousand  dollars.  I  went  to  the  office  of  the  company,  and 
did  not  see  Mr.  Wilson  there.  I  saw  another  gentleman  I 
look  to  be  Mr.  Bush.  He  seemed  to  be  in  authority,  and 
instructed  the  book-keeper  to  make  the  policy.  I  had  two 
policies  with  me  and  asked  him  if  those  policies — in  con- 
versation— if  they  were  covered  in  the  policy.  I  had  the 
Walla  Walla  policy.  He  asked  me  if  I  could  not  find  the 
policy.  I  told  him  no;  not  for  Pullman.  He  said,  *all 
right,  you  are  covered,'  and  instructed  the  clerk;  'you  are 
covered.'    (Witness  here  recognized  the  endorsement  then 
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made  by  the  clerk  on  the  policy.)  He  wrote  on  the  policy 
'covered/  and  signed  his  surname,  'Moffett/  I  brought 
the  policy  back  and  told  Mr.  Dodd.  He  said  he  knew  Mr. 
Wilson  better  than  anybody  else  in  the  matter,  and  told 
me  to  find  Mr.  Wilson,  if  I  could,  and  ask  him  if  our 
policy  was  covered,  and  get  the  endorsement.  I  looked  in 
the  directory  and  found  where  Mr.  Wilson  boarded,  and 
went  to  his  boarding-house  about  six  o'clock  and  inquired 
for  him,  and  they  said  go  to  his  room,  and  I  showed  him 
the  policy.  When  told  we  had  no  new  policy  in  place  of 
that,  he  said  he  didn't  know  how  that  occurred.  I  asked  him 
if  we  were  covered,  and  he  said  we  were  covered.  I  asked 
him  to  mark  it  on  the  policy,  and  he  did  so.  This  is  what 
Wilson  wrote  on  the  policy:  *It  is  understood  this  policy  is 
in  force  from  May  28, 1890,  for  one  year  Arthur  Wilson/ 
Mr.  Wilson  had  no  objections  to  writing  this  on  the  policy; 
he  seemed  anxious  to  say  the  policy  was  in  force,  and 
would  make  it  m  force  as  far  as  he  could." 

On  his  cross-examination,  this  witness  testified  among 
other  things  in  effect:  "I  did  not  say  anything  to  the  gen- 
tlemen in  the  office  about  the  fire.  I  kept  that  a  secret 
from  them,  and  went  back  to  Mr.  Dodd,  who  said  he  knew 
CJount  Wilson,  and  knew  his  authority,  and  wanted  me  to 
go  and  get  the  endorsement  of  Count  Wilson.  I  did  not 
mention  to  Mr.  Wilson  about  the  fire  when  I  saw  him  at 
his  room." 

Mr.  Wilson  testified  that  he  was  secretary  of  the  defend- 
ant company  in  the  month  of  May,  1890. 

The  defendant  called  Mr.  Moffett  and  Arthur  Wilson, 
who  contradicted  much  of  what  was  testified  to  by  the 
plaintiff  and  Johnson,  except  as  to  the  calls  made  at  the 
office  and  at  Mr.  Wilson's  private  room  by  Mr.  Johnson, 
and  as  to  these  their  version  is  not  at  all  favorable  to  the 
plaintiff. 

The  evidence  offered  on  the  part  of  the  plaintiff  tends 
to  a  limited  extent  to  prove  that  there  was  a  verbal  agree- 
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ment  between  the  plaintiff  and  the  defendant  for  the  renewal 
of  policy  305,900  for  one  thousand  dollars,  on  the  plaintiff's 
stock  of  merchandise  at  Pulbaaan,  which  was  to  expire  by 
its  terms  on  the  twenty-eighth  of  May,  1890,  and  not  for  a 
new  policy  to  be  issued  on  that  property;  also  that  the 
policy  was  renewed  by  the  endorsements.  The  renewal  of 
a  policy  is  quite  another  and  distinct  thiQg  from  the  issu- 
ance of  a  new  policy. 

Says  Wood  on  Fire  Insurance,  §  139 :  "  When  a  policy  of 
insurance  is  renewed,  the  renewal  stands  upon  the  same 
ground  as  the  original  policy  and  subject  to  the  same 
defenses.  Not  only  is  the  policy,  but  all  the  elements  upon 
which  it  was  predicated  are  continued  in  force,  and  it  is 
treated  as  having  been  upon  the  same  grounds,  represen- 
tations, and  considerations  that  dictated  the  issue  of  the 
policy;  and  if  any  change  is  dgreed  upon  or  intended,  it 
jnust  be  expressed  in  the  renewal,  or  it  cannot  be  relied 
upon  without  a  reformation  of  the  receipt,  as  a  renewal 
receipt  is  a  contract  and  receipt,  and  is  only  open  to  parol 
proof  except  so  far  as  it  fills  the  office  of  a  receipt."  And 
in  the  same  section  the  author  continues:  ''A  policy  of 
insurance  may  be  continued  in  force  by  a  subsequent  con- 
tract made  before,  at  the  time  of  or  after  the  policy  had 
expired.  Such  a  continuance  in  force  of  a  policy  differs 
from  a  new  contract  of  insurance,  as  by  it  the  original  con- 
tract is  kept  up;  and  in  case  of  loss,  the  original  policy  is 
the  basis  of  action  in  connection  with  the  contract  of  renewal 
or  continuance." 

All  that  Johnson  did  under  plaintiff's  directions  in  call- 
ing at  the  defendant's  office  and  upon  its  secretary  at  his 
private  rooms,  was  to  obtain  some  recognition  or  acknowl- 
edgment that  the  old  policy  Ti^as  continued  in  force  and  not 
a  recognition  of  a  previous  or  present  agreement  to  issue  a 
new  policy.  In  that  view  of  this  record,  and  the  evidence 
in  support  of  the  plaintiff's  allegations,  the  plaintiff  has 
wholly  fiedled  to  satisfy  us  by  a  preponderance  of  the  evi- 
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dence  that  the  defendant  undertook  or  promised  to  issue 
and  deliver  a  policy  on  the  Pullman  property;  and  this 
alleged  agreement  being  the  sole  ground  of  the  plaintiff's 
equity,  the  suit  must  fail  in  its  main  purpose  for  that  reason. 

But  the  plaintiff  contends  that  having  proceeded  thus 
far  with  this  inquiry,  and  having  reached  a  conclusion 
adverse  to  him  on  the  equitable  aspects  of  his  case,  we 
ought  to  retain  the  case  and  determine  the  questions  of 
fact  upon  which  the  defendant's  legal  liability  may  be  sup- 
posed to  depend.  There  is  a  numerous  class  of  cases  where, 
if  equity  takes  jurisdiction  for  one  purpose,  it  will  retain  the 
cause  for  all  purposes  and  administei*  complete  relief;  but 
having  found  against  the  plaintiff's  equity,  that  rule  has 
no  application.  If  we  had  found  that  the  defendant  agreed 
to  issue  the  policy,  and  had  refused,  we  might  have  decreed 
specific  performance,  and  then  we  could,  as  incident  to  the 
equitable  relief  to  which  the  plaintiff  would  have  been 
entitled,  have  ascertained  the  amount  of  plaintiff's  loss 
and  decreed  that  defendant  pay  the  same.  {Phania^  Ins.  Co. 
V.  Ryland,  69  Md.  437.)  But  where  the  equity  entirely  fails, 
we  think  it  better  to  dismiss  the  suit  and  leave  the  party  to 
pursue  such  legal  remedy  as  he  may  be  advised. 

We  do  not  determine  whether  there  was  a  renewal  or 
not,  nor  the  effect  of  the  endorsements  on  the  old  policy. 
These  are  all  questions  of  fact,  which  belong  properly  to 
the  legal  forum,  and  we  cannot  voluntarily  assume  to 
decide  them.  Besides,  the  machinery  of  a  court  of  law  is 
better  adapted  to  their  determination  than  that  of  a  court 
of  equity. 

It  follows  that  the  decree  appealed  from  must  be  reversed, 
and  the  suit  dismissed  without  prejudice  as  to  any  legal 
rights  that  may  be  involved  in  the  record. 
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On  Rehearing. 

Strahan,  C.  J. — Counsel  for  the  respondent  have  pre- 
sented a  petition  for  a  rehearing,  mainly  on  the  ground 
that  the  court  mistook  the  term  "renewal,"  used  so  fre- 
quently in  the  evidence,  and  that  we  should  have  held  that 
the  parties  meant  by  the  use  of  that  term  the  issuance  of  a 
new  policy  and  not  the  continuing  of  the  old  policy  in 
force.  It  is  true  that  in  some  parts  of  the  plaintiflF's  evi- 
dence something  was  said  about  a  new  policy,  but  the  great 
body  of  the  evidence  refers  entirely  to  a  renewal.  In  addi- 
tion to  this,  the  sending  of  the  book-keeper  to  the  oflBce  of 
the  defendant  company  and  to  the  private  residence  of  the 
secretary  of  the  company  with  the  old  policy  with  directions 
to  procure  the  endorsements  on  the  policy  showing  the  re- 
newal, we  think  indicate  what  was  the  plaintiff's  intention 
and  understanding  too  clearly  and  conclusively  to  admit  of 
any  controversy.  This  much  may  be  said  conceding  the 
plaintifi^s  entire  sincerity  in  the  transaction ;  but  if  we  are 
compelled  to  rely  upon  that  transaction  or  any  part  of  it  as 
a  basis  for  equitable  relief,  the  same  cannot  receive  the  ap- 
proval of  the  court.  The  plaintiff  through  his  book-keeper 
sought  to  secure  a  renewal  of  the  old  policy  or  evidence  on 
that  subject  by  concealing  the  material  fact  then  within  his 
knowledge :  that  the  property  at  Pullman  had  been  de- 
stroyed by  fire  on  that  day ;  and  it  was  because  of  that 
knowledge  that  he  would  tolerate  no  delay ;  Arthur  Wilson 
must  be  found,  and  the  endorsement  must  be  procured  be- 
fore the  company  could  probably  learn  of  the  fire.  Was 
there  any  reason  for  this  concealment  and  silence  other 
than  an  intent  thereby  to  overreach  the  defendant  ?  In 
such  case  the  plaintiff  may  be  exonerated  of  all  fraudulent 
intenty  and  in  thiB  class  of  cases  the  result  would  be  the 
same.  The  suppression  oi  a  material  fact,  or  the  failure  to 
communicate  a  material  fact  without  any  purpose  of  de- 
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ceiving  or  misleading  the  other  party,  and  even  without 
having  himself  any  knowledge  of  the  feet,  while  notaflfect- 
ing  the  validity  of  the  agreement  at  law,  and  not  being 
sufficient  ground  in  equity  for  its  cancellation  because  not 
fraudulent,  may  still  render  the  agreement  so  unfair,  un- 
equal, or  hard  that  a  court  of  equity,  in  accordance  with 
its  settled  principles  in  administering  the  remedy  of 
specific  performance,  will  refuse  to  enforce  the  contract 
against  the  party  who  was  misled.    (2  Pom.  Eq.  Jur.  §  905.) 

We  have  carefully  reexamined  the  grounds  upon  which 
the  opinion  in  this  case  proceeded,  as  well  as  the  evidence, 
and  we  are  entirely  satisfied,  in  whatever  light  the  same 
may  be  viewed,  that  the  plaintiff  is  not  entitled  to  the 
relief  which  he  seeks. 

The  petition  for  a  rehearing  must  therefore  be  denied. 


[FUed  Febroary  1, 1892.] 

LEE  GOODMAN  v.  0.  R.  <fc  N.  CO. 

Etidencb — Ofvkb  of  WBimro  vx  TssmcoirT.— Where  it  does  not  appear  that 
a  writing  has  been  altered  by  some  unauthorized  person,  a  party  offering 
it  in  evidence  will  not  be  permitted  to  select  that  part  of  it  favorable  to 
his  case  and  exclude  another  part  which  might  operate  unfavorably. 

Oabbikbs — Inhibekt  Dsfxtis  or  Goods. — In  the  absence  of  negligence  on 
their  part,  carriers  are  not  liable  for  losses  arising  fh>m  the  inherent  qual- 
ities of  the  goods  they  transport,  or  from  their  ordinary  wear  and  tear  in 
the  course  of  carriagei  or  from  the  insecure  or  imperfect  manner  in  which 
they  are  packed  by  the  owner. 

Multnomah  county :  E.  D.  Shattuck,  Judge. 

Defendant  appeals.    Reversed. 

This  action  is  founded  upon  two  counts  for  damages  to 
two  lots  of  goods  alleged  to  have  been  shipped  over  the 
defendant's  line,  one  lot  marked  "S.  W.  Miller,"  and  another 
lot  marked  "  H.  D.,"  the  value  of  the  S.  W.  Miller  lot  being 
charged  at  one  thousand  four  hundred  and  eight  dollars 
and  twenty-nine  cents,  and  that  of  the  H.  D.  lot  as  of  the 
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value  of  two  thousand  one  hundred  and  twenty-five 
dollars  and  twenty-eight  cents,  the  value  being  the  alleged 
value  at  Portland,  Oregon.  The  goods  consisted  of  a 
variety  of  drugs  and  medicines,  principally  in  bottles, 
some  in  barrels,  consisting  of  oils,  whiskies,  etc. 

It  was  charged  in  the  complaint  that  in  August,  1888, 
plaintiff  delivered  to  the  defendant  company  as  a  carrier 
at  Huntington,  Oregon,  this  merchandise,  which  it  was 
charged  the  defendant  received  at  Huntington,  and  agreed 
to  safely  transport  to  Portland,  Oregon,  and  there  deliver 
to  the  plaintiff  within  a  reasonable  time.  The  complaint 
then  charged  that  the  defendant  did  not  safely  carry  or 
deliver  the  goods,  but  on  the  contrary,  by  negligence  and 
misconduct  of  the  defendant,  ''the  same  were  in  great  part 
wholly  lost  and  destroyed,  and  in  great  part  so  destroyed, 
damaged,  and  injured  as  to  be  wholly  worthless  and  of  no 
value,  and  as  to  the  rest  and  remainder  of  the  same  so 
damaged  and  injured  as  to  be  rendered  nearly  worthless, 
and  plaintiff  was  compelled  to  and  did  sell  the  rest  and 
remainder  for  the  sum  of  three  hundred  and  eighty- 
seven  dollars  and  seventy  cents,  which  was  and  is  a  reason- 
able value  therefor  on  account  of  the  said  damage  and 
injury,  and  that  all  of  said  merchandise  marked  S.  W. 
Miller  was  lost  or  so  destroyed,  damaged  and  injured  as  to 
be  nearly  worthless  and  of  no  value,  when  the  same 
arrived  in  Portland,  Oregon,  and  on  account  of  the  worth- 
lessness  of  the  same,  plaintiff  refused  to  receive  the  S.  W. 
Miller  goods  on  arrival  at  Portland,  Oregon."  The  mate- 
rial allegations  of  the  complaint  were  denied  by  the  answer. 

The  evidence  at  the  trial  tended  to  show  that  in  July, 
1888,  the  plaintiff  shipped  from  Kahoka,  Missouri,  over 
the  Keokuk  &  Western  Railway,  two  separate  lots  of 
goods  by  separate  shipments  and  with  separate  bills  of 
lading  tiierefor,  of  the  general  nature  and  character  of 
goods  in  the  complaint  mentioned ;  one  lot  being  billed  to 
Hugh  Doak  at  Granger,  Wyoming,  for  delivery  there,  and 
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another  lot  billed  to  S.  W.  Miller  at  Ogden,  Utah,  for 
delivery  there.  The  evidence  tended  to  prove  that  the 
goods  were  carried  by  rail  by  diflferent  railway  companies 
from  Kahoka,  Missouri,  and  finally  reached  their  respective 
destinations  at  Granger  and  Ogden,  respectively;  that  in 
the  course  of  this  carriage,  they  were  carried  from  Kansas 
City,  Missouri,  to  destination  by  the  Union  Pacific  Railway 
Company.  The  evidence  of  the  plaintiff  further  tended 
to  show  that  he  followed  the  goods  and  saw  them  boxed  in 
the  warehouses  at  Ogden  and  at  Granger,  Wyoming. 

The  bills  of  lading,  which  he  received  from  the  Keokuk 
&  Western  Railway  Company,  were  as  follows:  "Received 
from  Dr.  Lee  Goodman  the  following  described  packages, 
in  apparent  good  order,  contents  and  value  unknown,  con- 
signed as  marked  and  numbered  on  the  margin,  to  be  trans- 
ported over  the  line  of  this  road  (the  Keokuk  <fe  Western 
Railroad)  to  the  company's  freight  station  at  its  terminus, 
and  delivered  in  like  good  order  to  the  consignee  or  owner 
at  said  station,  or  to  such  company  or  carriers,  if  the  same 
were  to  be  forwarded  beyond  said  station,  whose  line  may 
be  considered  a  part  of  the  road,  to  the  place  of  destination 
of  said  goods  or  packages;  it  being  distinctly  understood 
that  the  responsibility  of  this  company  as  a  common  carrier 
shall  cease  at  the  station  where  delivered  to  such  person  or 
carrier;  provided  no  carrier  or  company  forming  a  part  of 
the  line  over  which  such  freight  is  to  be  transported  will 
be  responsible  for  demurrage  or  detention  at  its  terminus 
or  beyond  on  any  part  of  the  line  arising  from  any  accu- 
mulation or  over-pressure  of  business,  upon  the  following 
conditions:  Freight  carried  by  this  company  must  be 
removed  from  the  station  during  business  hours  upon  the 
day  of  its  arrival,  or  it  will  be  stored  at  the  owner's  risk 
and  expense.  In  the  event  of  its  destruction  or  damage 
from  any  cause  while  in  the  depot  of  the  company,  it  is 
agreed  that  the  company  shall  not  be  liable  to  pay  any 
damages  therefor.    It  is  agreed,  and  is  a  part  of  the  con- 
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sideraiion  of  this  contract,  that  the  company  will  not  be 
responsible  for  the  leakage  of  liquids,  breakage  of  glass  or 
queensware,  *  *  *  nor  for  damages  arising  to  any 
article  carried,  from  the  effects  of  heat  or  cold.  The  com- 
pany will  not  be  responsible  for  damages  on  tobacco  unless 
it  is  proved  to  have  occurred  during  the  time  of  its  transit 
over  this  road;  and  of  this,  notice  must  be  given  within 
thirty  hours  after  the  arrival  of  the  same.  The  responsi- 
bility of  this  company  as  a  carrier  to  terminate  on  the 
delivery  of  freight  as  per  this  bill  of  lading  to  the  com- 
pany whose  line  may  be  considered  as  a  part  of  the  route* 
to  the  place  of  destination  of  said  goods  or  packages.  In 
the  event  of  the  loss  of  any  property  for  which  the  carriers 
may  be  responsible  under  this  bill  of  lading,  the  value  or 
c:>st  of  the  same  at  the  time  and  point  of  destination  is  to* 
govern  in  the  settlement  for  the  same."  Then  followed  a 
description  of  the  goods  and  packages  embraced  in.  the 
bills  of  lading,  one  lot  being  marked  as  destined  to  Granger, 
Wyoming,  to  Hugh  Doak  as  consignee,  and  the  other  lot 
being  marked  as  destined  to  Ogden,  Utah,  for  delivery  to 
S.  W.  Miller,  as  consignee. 

The  evidence  tended  to  show  likewise  that  after  the 
arrival  of  these  several  lots  of  goods  at  Granger  and  Ogden, 
they  were  forwarded  to  Portland,  Oregon,  by  the  direction 
of  the  consignor,  Goodman,  the  Granger  shipment^  being 
carried  over  the  Oregon  Short  Line  road  to  Huntington; 
the  Miller  shipment  over  the  Utah  &  Northern  road  from 
Ogden  to  Pocatello,  and  thence  over  the  Short  Line  road  to 
Huntington.  At  Huntington  both  lots  were  received  and 
carried  in  the  ordinary  course  of  business  over  the  defend- 
ant's line  of  road  from  Huntington  to  Portland. 

There  was  no  evidence  whatever  tending  to  prove  the 

condition  of  the  goods  when  they  arrived  at  Huntington. 

The  goods  were  shipped  from  Wyoming,  without  any  bills 

of  lading  issued  therefor.    On  the  back  of  tha  bills  of 
xxn  ob.— 2. 
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lading  issued  by  the  Keokuk  &  Western  road  at  Kahoka, 
Missouri,  the  following  endorsement  appeared:  "Please 
have  the  goods  covered  by  this  bill  of  lading  forwarded  to 
Portland,"  signed  H.  Doak  and  Dr.  Lee  Groodman  as  to  the 
Granger  shipment,  and  signed  S.  W.  Miller  and  Dr.  Lee 
<joodman  as  to  the  Ogden  shipment.  The  evidence  tended 
4o  show  that  the  plaintiff  had  signed  all  these  names.  The 
plaintiff  admitted  having  given  directions  to  the  station 
agents  at  Granger  and  Ogden  to  forward  these  goods  from 
those  places  respectively  to  Portland,  Oregon,  and  that  he 
^wrote  the  following  letter  on  the  train : 

''Green  River,  Wy.,  August  1, 1888. 

"iJ.  R.  Freight  Agent,  Ogden,  Utah — Dear  Sir  :    You  will 

please  forward  the  following  goods  to  Portland,  Oregon : 

10  boxes  drugs,  7  boxes  sundries,  2  boxes  liniment,  via 

McCamman,  Oregon  Short  Line,  to  Portland ;  shipped  by 

Dr.  Lee  Goodman,  Kahoka,  Mo.,  to  S.  Miller,  Ogden,  Utah, 

on  July  28, 1888.    If  the  goods  are  not  at  your  depot  yet, 

please  wire  me  at  Portland  on  receipt  of  this, 

"And  oblige,  respectfully, 

"S.  W.  Miller. 

"P.  S. — Let  freight  charges  follow  goods,  etc. 

"P.  S. — You  can  authorize  agent  at  Portland,  Oregon,  to 
take  up  the  bill  of  lading  or  freight  bill  I  hold  on  delivery 
of  goods  at  Portland,  and  send  same  to  you  at  Ogden,  etc. 
Need  not  have  goods  uncased,  if  you  can  prevent  it,  at 
your  station,  and  just  forward  as  directed  within  this  letter." 

Plaintiff  admitted  upon  the  trial  that  he  wrote  this 
letter  and  signed  Miller's  name  to  it  while  on  the  train 
coming  west.  The  condition  of  the  goods  at  Huntington 
was  unknown.  No  bills  of  lading  were  issued  at  Ogden  or 
Granger  when  the  goods  were  forwarded  from  those  points. 
The  goods  arrived  in  Portland  in  bad  condition,  more  or 
less  damaged  and  injured.  The  plaintiff  offered  in  evi- 
.dence.the  way-bills  which  had  been  issued  by  the  Union 
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Pacific  Railway  Company  at  Granger  and  at  Ogden,  and 
which  accompanied  the  goods  to  Portland.  These  way- 
bills were  admitted  with  the  exception  of  a  certain  sentence 
written  in  pencil,  which  was  excluded.  From  these  way- 
bills it  appeared  that  the  Hugh  Doak  shipment  of  goods 
when  forwarded  from  Granger,  Wyoming,  were  in  bad 
order  and  condition — barrels  leaking,  boxes  of  glassware 
rattling,  and  boxes  stained.  On  the  way-bill  of  the  Ogden 
shipment,  issued  when  the  S.  W.  Miller  lot  was  forwarded 
from  Ogden,  there  was  a  notation  in  lead  pencil  opposite 
the  stamp  mark  of  the  railway  office  at  Pocatello,  Idaho 
(but  whether  made  there  or  elsewhere  did  not  appear),  as 
follows:  "All  this  shipment  badly  broken  up ;  all  boxes 
broken;  cans  spilled  and  injured;  repacked  here  into  15 
boxes;  weight,  1,810."  This  pencil  notation  on  the  way- 
bill was  excluded  from  evidence,  as  stated  heretofore, 
though  the  way-bill  and  its  contents,  except  this  pencil 
notation,  was  admitted  by  the  court,  it  having  been  put  in 
evidence  by  the  plaintiff,  having  been  produced  by  the 
defendant  on  notice  from  the  plaintiff  therefor.  An  excep- 
tion was  taken  to  the  exclusion  of  the  pencil  notation  on 
the  way-bill,  and  subsequently  and  in  the  course  of  the 
trial  the  defendant  itself  offered  the  pencil  notation,  the 
plaintiff  having  offered  the  way-bill  itself,  and  the  court 
again  excluded  the  pencil  notation,  and  an  exception  was 
reserved. 

The  evidence  further  tended  to  show  also  that  the  goods 
at  Granger,  Wyoming,  were  in  bad  condition.  The  station 
agent  who  received  them  there  and  the  conductor  of  the 
freight  train  that  hauled  them  there  were  both  sworn  and 
testified  as  to  their  bad  condition — the  barrels  leaking  and 
the  boxes  rattling  and  stained ;  and  the  railway  agent  tes- 
tified that  it  was  because  of  this  condition  that  the  goods 
were  way-billed  out  of  Granger  by  the  railway  company  as 
in  bad  order  and  condition,  as  shown  by  the  way-bill.  It 
having  been  made  to  appear  that  the  goods  were  originally 
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shipped  from  Kahoka,  Missouri,  the  defendant  identified  a 
certain  expense  bill,  rendered  by  the  Keokuk  <fe  Western 
Railway  Company  to  the  Union  Pacific  Railway  Company 
at  Kansas  City,  and  the  same  was  offered  in  evidence,  and 
excluded  by  the  court,  and  an  exception  taken.  On  the 
face  of  this  expense  bill  it  appeared  that  the  goods  referred 
to  were  described  as  being  rough  barrels  leaking  at  the 
bungs,  and  boxes  stained. 

The  evidence  tended  to  show  that  it  was  the  course  of 
business  among  railways,  and  among  others  the  Union 
Pacific,  to  issue  way-bills  for  all  goods  received  for  carriage, 
whether  from  shippers  or  from  connecting  lines,  which  way- 
bills accompanied  the  shipments  and  were  carried  with  the 
goods,  and  upon  which  way-bills  it  was  usual  to  note  the 
character,  quality,  and  condition  of  the  goods  as  far  as 
the  same  was  observable  from  external  appearances. 

The  evidence  tended  to  show  also  that  with  reference  to 
the  particular  case  in  question,  the  Union  Pacific  Railway 
Company  had  issued  way-bills  to  accompany  the  shipment 
of  goods  from  Kansas  City,  one  way-bill  for  the  Doak 
shipment  to  Granger,  Wyoming,  and  one  for  the  Miller 
shipment  to  Ogden,  Utah.  These  way-bills  having  been 
identified  as  issued  in  the  ordinary  course  of  business  and 
accompanying  these  shipments  from  Kansas  City  to  Gran- 
ger, and  from  Kansas  City  to  Ogden,  they  were  offered  in 
evidence  by  the  defendant,  but  were  rejected  by  the  court, 
and  exceptions  were  reserved.  From  these  way-bills  it 
appeared  that  the  goods  were  way-billed  out  of  Kansas 
City  as  in  bad  order  and  condition,  namely,  barrels  leak- 
ing, boxes  stained,  and  glass  rattling  in  boxes.  Exceptions 
to  the  refusal  to  receive  these  way-bills  in  evidence  were 
reserved. 

There  was  no  evidence  in  the  case  that  any  of  the  goods 
were  injured  from  negligence  or  otherwise  after  the  goods 
arrived  at  Huntington  and  between  that  point  and  Port- 
land, Oregon,  nor  was  there  any  evidence  that  they  were 
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in  good  condition  or  well  packed  or  boxed  at  Huntington, 
and  the  bill  of  exceptions  so  certifies. 

The  jury  returned  a  general  verdict  for  the  plaintifiF  for 
one  thousand  five  hundred  dollars,  and  at  the  same  time 
returned  answers  to  certain  questions  submitted  to  them 
by  the  court  as  follows:  "First  — Were  the  goods  and  mer- 
chandise in  the  complaint  mentioned  received  at  Hunting- 
ton, Oregon,  for  carriage  to  Portland?  A. — Yes.  Second 
—  If  the  jury  answer  yes  to  the  foregoing  question,  then 
were  these  goods  and  merchandise  originally  shipped  from 
some  town  in  the  state  of  Missouri  in  July,  1888,  consigned 
one  lot  to  Ogden,  Utah,  and  one  lot  to  Granger,  Wyoming? 
A. — Yes.  Third — If  the  jury  answer  yes  to  the  last  ques- 
tion, then  were  these  goods  thereafter  and  before  being 
taken  by  the  consignee,  directed  to  be  forwarded  from 
Granger  and  Ogden  to  Portland,  and  were  they  carried 
through  from  the  town  in  Missouri  to  Portland  by  rail? 
A. — We  believe  they  were.  Fourth — Were  the  goods  and 
merchandise  in  the  complaint  mentioned,  in  July  and 
August,  1888,  and  before  being  received  at  Granger,  carried 
by  other  railroads  east  of  Huntington  and  other  than  the 
Oregon  Railway  &  Navigation  Company  road?  A. — We 
believe  they  were.  Fifth — Of  the  goods  and  merchandise 
in  the  complaint  mentioned,  was  there  a  shipment  com- 
prising part  of  the  same  arriving  at  Granger,  Wyoming, 
before  being  forwarded  from  that  point  to  Portland,  Ore- 
gon; and  if  so,  were  these  goods  and  merchandise  in  good 
order  and  condition  at  Granger,  Wyoming,  or  were  they 
broken  and  in  bad  order  and  condition  at  that  point,  and 
were  thej^  in  that  condition  when  arriving  at  Huntington? 
A. —  Slightly  leaking  and  rattling.  Sixth — Of  the  goods 
and  merchandise  in  tlie  complaint  mentioned,  was  there  a 
sliii)ment  comprising  part  of  the  same  which  originally 
went  to  Ogden,  Utcah,  before  being  forwarded  to  Portland, 
Oregon,  and  was  this  shiptncnl  in  good  order  and  condition 
al  Huntington,  Oicgoo.  and  reasonably  well  packed  and 
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boxed  before  being  there  received  for  carriage  and  carried 
to  Portland?  A. — ^We  believe  they  were.  Seventh — If 
the  jury  find  that  the  plaintiff  is  entitled  to  recover,  then 
state  how  much  of  the  damages  which  the  jury  may  find 
is  assessed  for  injury  or  damage  to  that  lot  of  goods  origi- 
nally shipped  to  and  arriving  at  Granger,  Wyoming,  and 
how  much  of  it  to  that  lot  originally  shipped  to  and  arriv- 
ing at  Ogden,  Utah?  A. — Miller  lot,  five  hundred  and 
seventy-one  dollars  and  forty  cents;  H.  D.  lot,  twenty-four 
dollars  and  fifty  cents."  The  foregoing  questions  were 
submitted  at  the  suggestion  of  the  defendant;  the  following 
at  the  request  of  the  plaintiff:  *'  Were  the  goods  in  the 
complaint  mentioned  ordered  to  Portland  from  Ogden, 
Utah,  and  Granger,  Wyoming,  respectively,  by  defendant, 
and  were  they  carried  and  brought  forward  on  such  order? 
A. — They  were." 

The  court  gave  judgment  on  the  verdict  for  the  plain- 
tiff, from  which  the  defendant  appeals.  The  exceptions  to 
the  rulings  of  the  court  in  giving  and  refusing  instruc- 
tions, so  far  as  may  be  necessary  to  the  proper  disposition 
of  the  cause,  will  be  noticed  in  the  opinion. 

W.  W.  Cotton,  and  Gilbert  &  Snow,  for  Appellant 

Generally  speaking,  and  in  the  absence  of  an  agreement 
between  a  carrier  and  a  shipper,  where  goods  are  received 
for  carriage  destined  beyond  the  line  of  the  carrier,  the 
shipment  becomes  local  as  to  the  initial  carrier,  whose 
liability  ceases  on  delivery  to  the  connecting  carrier.  (Law- 
son's  Contracts  Carriers,  §§  234,  240;  R  R.  Go.  v.  Mfg.  Co.  16 
Wall.  324;  R  R  Go.  v.  PraM,  22  Wall.  129;  Root  v.  G.  W. Ry. 
45N.Y.524;  i2ecd  v.  C7.  S.  ^.  Cb.  48  N.  Y.  462 ;  SAm.Rep. 
561 ;  Burraugha  v.  Norwich  R.  R.  Co.  100  Mass.  26;  1  Am. 
Eep.  78 ;  Raw8(m  v.  Holland,  59  N.  Y.  611 ;  17  Am.  Rep.  394.) 

Merely  receiving  goods  marked  or  receipted  for  as  destined 
beyond  the  line  of  the  initial  carrier  does  not  make  it  a  through 
shipment.    It  is  still,  as  to  it,  a  local  shipment,  with   an 
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agency  for  the  shipper  to  forward  by  connecting  lines.  {Root 
V.  G.  W.  Eaiboay,  45  N.  Y.  524;  Van  Sanivooi'd  v.  St.  John^ 
6  Hill,  157.) 

The  declaration  of  the  initial  carrier  in  the  expense  bill, 
offered  in  evidence  and  rejected,  as  to  the  condition  of  the 
goixls  when  delivered  to  the  Union  Pacific  Railway  at  Kansas 
City,  were  admissible  as  the  declaration  of  the  principal,  Grood- 
nian.  So  also  were  they  admissible  as  a  part  of  the  res  gestoSf 
for,  occurring  at  the  time  of  tl^  delivery  for  further  carriage, 
they  were  explanatory  of  the  act  of  delivery.  (1  Green.  Ev. 
S§  108,  113;  GiUiam  v.  Siffman,  29  Cal.  641;  HurUingdon  & 
B.  T.  R.  v.  Decker,  82  Pa.  St.  123;  Wheeler  v.  Hambright,  9 
S.  &  R.  390.) 

A  carrier  is  not  liable  for  injuries  to  goods  arising  from  im- 
proper packing  and  boxing.  (Lawson's  Contracts  Carriers,  §  22 ; 
Angel  Carriers,  §  12 ;  Klauber  v.  American  Express  Co.  21  Wis, 
21 ;  91  Am.  Dec  452;  The  CoL  Ledyard,  1  Sprague,  530.) 

A  part  of  a  writing  or  conversation  put  in  evidence  entitles 
the  whole  to  be  received.  (Hill's  Code,  §  690;  Rice  v.  Cunning^ 
Aam,  29  Cal.  492;  OHliam  v.  Sigman,  29  Cal.  641;  Lawrence 
V.  FtdUm,  19  Cal.  689;  Rrnnse  v.  WhUed,  25  N.  Y.  170; 
8.  C.  85  Am.  Dec.  337 ;  note  342.) 

U.  8.  Grant  Marquam,  and  X.  N.  Sleeves,  for  Respondent. 

If  the  goods  in  the  complaint  mentioned  were  in  a  certain 
condition  when  they  were  shipped  at  Granger  and  Ogden,  and 
they  came  over  connecting  lines  from  said  places  to  Portland, 
Or^)n,  and  at  Portland,  Oregon,  they  were  found  in  a  much 
worse  condition  than  at  Granger  and  Ogden,  the  law  presumes 
the  loss  or  damage  occurred  on  the  last  line,  and  the  last  line 
or  appellant  is  liable  unless  it  can  show  when  and  where  the 
loss  occurred.  {LaugUin  v.  Chicago  etc.  R.  R.  Co.  28  Wis. 
204 ;  9  Am.  Rep.  493 ;  Schouler  Bailm.  526 ;  Leo  v.  St.  Paul 
M.  &  R.  Cd.  30  Minn.  438 ;  Smith  v.  N.  Y.  Central  R.  Co.  43 
Barb.  225;  Tarhox  v.  Eastern  Steamboat  Co.  50  Me.  339; 
Bhriver  v.  Sioux  City  etc.  R.  Co.  24t  Minn.  506 ;  31  Am.  Rep. 
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353;  2  Thompson  Trials,  §  1861;  Mobile  &  0.  R.  Cb.  v. 
Tupelo  Furniture  Oo.  67  Miss.  35;  19  Am.  St.  Bep.  262; 
Lawson  Presumptive  Evidence,  166,  171.) 

Notations  on  the  way-bills,  even  if  the  appellant  would  show 
when,  where,  by  whom,  and  under  what  circumstances  they  were 
made,  would  not  be  admissible.  {Julius  King  Optical  Co.  y. 
Treat,  72  Mich.  599 ;  Hoffman  Chicago  efe.  R.  R.  Co.  40  Mich. 
60;  Bronaon  v.  Leachj  74  Mich.  713.) 

A  written  memorandum  of  a  fact  made  by  one  who,  upon 
being  called  as  a  witness  testifies  to  the  fact,  is  not  competent 
evidence  of  such  fact.  {Nat.  Bank  of  Commerce  v.  Header ,  40 
Minn.  325.) 

If  the  goods  were  in  such  condition  as  appellant  claims  they 
were,  it  should  have  refused  to  receive  them  as  it  would  have  a 
right  to  do.  (2  Am.  &  Eng.  Enc.  Law,  787;  Unuyn  Express 
Cd.  v.  OraJiam,  26  Ohio  St.  595.) 

If  a  carrier  accept  goods  defectively  packed  where  the  defect  is 
apparent,  he  is  liable  if  the  goods  are  further  damaged  while  in 
his  custody.  (2  Am.  &  Eug.  Enc.  Law,  854 ;  Schouler  Bail. 
416;  Shriver  v.  Sioux  Oy.  R.  R.  Co.  24  Minn.  506;  31  Am. 
Rep.  353;  Higginbotham  v.  Gh-eat  Northern  Ry.  Co.  10  Weekly 
Rep.  358;  Spring  v.  HaskeU,  4  Allen,  112;  McGregor  v.  Kilgore, 
6  Ohio,  363;  27  Am.  Dec.  260;  2  Sedgwick  Meas.  Dam.  §  94.) 

Strahan,  C.  J. — The  plaintiff  by  his  pleadings  seeks  to 
confine  the  inquiry  in  this  case  to  the  shipment  from  Hunt- 
ington to  Portland;  but  during  the  progress  of  the  trial 
both  sides  found  it  necessary  to  inquire  somewhat  into  the 
condition  of  the  goods  prior  to  their  arrival  at  Huntington. 
The  object  of  this  inquiry  on  the  part  of  the  defendant  was 
to  furnish  the  jury  some  facts  by  which  they  might  be  able 
to  determine  the  condition  of  the  goods  when  they  were 
received  by  the  defendant  company.  As  the  case  went  to 
jury,  there  was  neither  allegation  nor  proof  as  to  whether 
these  goods  were  in  a  proper  condition  for  shipment  at  the 
time  the  defendant  received  thenu 
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The  first  ruling  of  the  court  to  which  our  attention  will 
be  directed  is  the  exclusion  from  the  consideration  of  the 
jury  of  the  part  of  the  way-bill  above  referred  to  written 
in  pencil.  The  way-bills  were  issued  by  the  Union  Pacific 
Railway  C!ompany  at  Granger  and  at  Ogden,  respectively, 
and  on  their  face  they  tended  to  show  that  these  goods 
were  not  in  proper  condition  for  shipment  when  they  were 
started  forward  from  those  points  by  order  of  the  plaintiflF. 
The  way-bill  issued  at  Granger  tended  to  show  that  the 
Hugh  Doak  shipment  to  that  point  was  in  bad  order  and 
condition — barrels  leaking,  boxes  of  glassware  rattling,  and 
boxes  stained;  and  the  agent  at  Granger  testified  that  the 
shipment  from  that  point  was  way-billed  as  being  in  bad 
order.  It  was  stated  in  pencil  on  the  face  of  the  way-bill, 
which  accompanied  the  Miller  shipment  from  Ogden :  "  All 
this  shipment  badly  broken  up;  all  boxes  broken;  cans 
spilled  and  injured;  repacked  here  into  15  boxes;  weight, 
1,810."  The  court  admitted  the  way-bills  except  those  parts 
tending  to  show  the  condition  of  the  goods.  These  were 
excluded.  Those  parts  were  then  oflfered  by  the  defendant 
and  again  excluded. 

Upon  the  trial  here  counsel  for  the  appellant  urged  that 
these  portions  of  the  way-bills  were  a  part  of  the  res  gesisCf 
and  admissable  as  a  part  of  the  transaction  of  the  ship- 
ment.  Whether  they  are  a  part  of  the  res  gestae  seems 
unnecessary  for  us  to  determine  for  the  reason  we  think 
they  were  admissible  on  another  ground.  The  plaintiff 
introduced  the  way-bills  in  evidence,  and  he  could  not  be 
permitted  to  select  that  part  which  was  favorable  to  his 
side  of  the  case,  and  exclude  a  part  of  the  same  paper 
which  might  operate  unfavorably.  Of  course,  if  it  appeared 
that  the  part  of  the  way-bill  to  which  the  plaintiflF  objected 
had  been  surreptitiously  written  by  some  unauthorized 
person,  it  could  not  affect  the  rights  of  the  parties;  but 
simply  finding  it  in  pencil  is  not  enough;  for  aught  that 
appears  it  was  written  at  the  same  time  that  the  other 
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parts  of  the  bill  were  written;  and  the  plaintiff  having 
made  the  way-bill  evidence  by  offering  a  part  of  it,  the 
defendant  had  the  right  to  have  the  entire  paper  submitted 
to  the  jury  for  whatever  they  might  think  it  was  worth, 
and  its  exclusion  by  the  court  was  error. 

There  was  no  evidence  in  the  cause  that  any  of  the 
goods  \<ere  injured  while  being  transported  from  Hunting- 
ton to  Portland,  nor  did  it  appear  from  the  evidence  that 
they  were  in  good  condition  or  well  packed  or  boxed  at  the 
time  the  defendant  received  the*same  from  the  Oregon 
Short  Line.  On  this  point  the  defendant's  counsel  asked 
the  court  to  instruct  the  jury:  "First — There  is  no 
evidence  in  the  cause  that  any  of  the  goods  in  the  com- 
plaint mentioned  were  damaged  or  injured  while  the  goods 
were  in  transit  between  Huntington  and  Portland,  or  after 
having  been  received  at  Huntington  for  carriage.  Second 
— There  is  no  evidence  in  the  cause  that  the  goods  in  the 
complaint  mentioned  were  damaged  or  injured  through 
any  carelessness,  negligence  or  misconduct  of  the  defend- 
ant, its  servants  or  employes."  These  instructions  covered 
several  allegations  made  by  the  plaintiff,  and  upon  which 
he  apparently  based  his  right  to  recover,  in  part  at  least; 
and  having  failed  to  produce  any  evidence  whatever  tend- 
ing to  prove  them,  it  was  the  right  of  the  defendant  to 
have  the  court  tell  the  jury  directly  that  the  plaintiff  was 
without  evidence  on  these  parts.  Such  instructions  would 
have  eliminated  that  much  of  the  plaintiff's  contention 
from  the  case,  thus  narrowing  the  controversy  down  to  the 
precise  and  definite  point  upon  which  it  must  turn. 

The  defendant  also  asked  the  court  to  instruct  the  jury 
as  follows:  "As  between  shipper  and  carrier  of  goods,  it 
is  incumbent  upon  the  shipper  to  so  reasonably  and 
securely  pack  the  same  that  they  would  not  be  injured 
from  the  ordinary  and  usual  incidents  attendant  upon  a 
shipment  of  the  same  from  one  point  to  another,  and  if 
the  goods  be  in  their  nature  perishable  or  encased  in  glass 
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80  as  to  be  susceptible  of  easy  breakage,  greater  care  is 
required  of  the  shipper  in  the  matter  of  packing  and 
boxing  to  prevent  breakage.  A  carrier  is  not  liable  for 
injury  or  damage  to  goods  arising  from  insecure  or  imper- 
fect packing  or  boxing;  and  if  in  this  case  the  jury  believe 
that  the  goods  in  the  complaint  mentioned  were  so  imper- 
fectly packed  or  boxed,  and  that  thereby  and  by  the 
ordinary  incidents  arising  from  transportation  of  such 
goods  tiie  damage  and  injury  complained  of  arose,  the 
verdict  should  be  for  the  defendant." 

The  general  rule  on  the  subject  of  the  liability  of  com- 
mon carriers  of  goods  is  said  to  be  that  they  are  liable  for 
all  losses  excepting  those  caused  by  the  act  of  God  or  the 
public  enemy,  but  this  definition  is  said  to  be  misleading. 
**More  correctly  it  may  be  said  that  the  carrier  is  not  liable: 
(1)  For  losses  caused  by  the  act  of  God ;  (2)  losses  caused  by 
the  public  enemy;  (3)  losses  caused  by  the  inherent  defect, 
quality,  or  vice  of  the  thing  carried ;  (4)  losses  caused  by 
the  seizure  of  goods  or  chattels  in  his  hands  under  legaF 
process;  (5)  losses  caused  by  some  act  or  omission  of  the 
owner  of  the  goods."  (Lawson  Carriers,  5, 6.)  And  further 
on,  the  same  author  states  the  principle  more  fully.  He 
says:  "Carriers  are  not  liable  for  losses  arising  from  the 
ordinary  wear  and  tear  of  goods  in  the  course  of  transpor- 
tation, nor  for  their  ordinary  deterioration  in  quantity  or 
quality,  nor  for  their  inherent  natural  infirmity  or  tendency 
to  damage;  and  this  rule  includes  the  decay  of  fruits,  the 
diminution,  leakage,  or  evaporation  of  liquids,  and  the 
spontaneous  combustion  of  goods.  In  all  such  cases,  where 
the  negligence  of  the  carrier  does  not  cooperate  in  the  loss, 
he  will  be  excused.  This  exception  also  includes  all  inj uries 
done  by  living  animals  to  themselves  and  to  each  other; 
losses  that  are  caused  by  their  inherent  vices  and  propensi- 
ties and  which  excuse  the  carrier  if  his  negligence  does  not 
concur  in  causing  them."  (Lawson  Carriers,  15, 16.)  And 
the  same  principles  are  stated  in  2  Am.  &  Eng.  Ency.  Law, 
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853,  and  abundantly  supported  by  an  array  of  authorities 
not  to  be  questioned.  The  instruction  asked  substantially 
covered  this  view  of  the  carrier's  responsibility  and  should 
have  been  given. 

The  ninth  instruction  asked  by  the  defendant  embodied 
a  correct  principle  of  law,  and  should  have  been  given. 
The  instruction  is  as  follows :  "  Ninth — If  the  jury  believe 
from  the  evidence  that  the  goods  in  the  complaint  men- 
tioned were  received  at  Huntington  by  the  defendant  for 
carriage  to  Portland,  that  they  were  carried  by  the  defend- 
ant and  arrived  in  Portland  in  the  condition  in  which  they 
were  received,  the  verdict  should  be  for  the  defendant" 
But  the  failure  to  give  this  instruction  would  not  of  itself 
be  sufficient  to  reverse  the  judgment  for  the  reason  the 
court  gave  it  substantially  in  its  general  charge.  But  in 
aldition  to  this,  the  court  told  the  jury  among  other  thinga 
that  "the  history  of  the  transit  from  Granger  and  Ogden  to 
Huntington,  may  or  may  not  have  been  presented  by  this 
testimony,  but  the  goods  ought  to  be  presumed  by  you  to 
be  in  no  worse  condition  at  Huntington  than  they  were  at 
Granger  and  Ogden.  They  could  hardly  be  presumed  to  be 
in  any  better  condition,  but  they  ought  not  to  be  presumed 
in  any  worse  condition  than  they  were  at  Granger  and 
Ogden."  Under  the  particular  facts  of  this  case,  it  seems 
to  us  this  instruction  was  inapplicable  and  did  not  declare 
tlie  correct  rule  of  law. 

There  was  some  evidence  before  the  jury  tending  to 
prove  that  at  one  of  the  points  east  of  Huntington  the 
barrels  were  leaking  at  the  bungs,  glass  rattling  in  Uie 
boxes,  and  the  boxes  were  stained.  These  facts  would  clearly 
indicate  that  the  goods  were  not  in  a  safe  or  proper  condi- 
tion for  transportation  at  that  time;  and  it  was  a  question 
of  fact  for  the  jury  to  find  from  the  evidence  what  the  con- 
dition of  the  goods  was  when  the  defendant  received  them, 
and  whether  or  not  their  further  transportation  in  that 
condition  did  reduce  them  to  a  worse  condition  than  wheu 
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they  were  received.  It  was  not  a  case,  then,  where  any  pre- 
sumption could  be  invoked,  but  a  question  of  fact  to  be 
found  solely  upon  evidence.  The  Missouri  Pac,  R,  R  Co,  v. 
Breeding,  16  S.  W.  Rep.  184,  is  authority  on  this  point.  In 
that  case,  the  court  having  this  question  under  considera- 
tion, said:  "Negligence  or  a  failure  to  perform  a  duty 
required  by  law  is  never  presumed  as  a  fact,  but  must  be 
proved  by  evidence;  and  .the  burden  of  proving  it  is  on 
the  party  seeking  a  recovery  of  damages  by  reason  of  such 
negligence  or  failure  of  duty.  The  machine  was  second- 
hand, and  the  plaintiff  introduced  no  evidence  showing 
that  it  was  in  good  condition  or  what  was  its  condition 
when  received  by  the  company  for  shipment." 

Some  other  questions  were  presented  at  the  argument, 
but  we  have  not  deemed  their  consideration  necessary  to  a 
proper  disposition  of  this  case;  but  for  the  errors  already 
referred  to,  the  judgment  must  be  reversed  and  a  new  trial 
awarded* 
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only  allege,  but  must  also  prove,  that  he  relied  upon,  and  was  innocently, 

on  his  part,  misled  by  the  firaudulent  statements  of  the  other  party;  and 

unless  the  eyidence  shows  this,  there  is  a  fiailure  of  proof. 

Eqttity — Mistaks — RsEiTORATioir  OF  Cancslled  Mortoaoe. — If  a  holder  of  a 
I  mortgage  take  a  new  mortgage  as  a  substitute  for  a  former  one,  and  cancel 

and  release  the  latter  in  ignorance  of  the  existence  of  an  intervening  lien 
upon  the  mortgaged  premises,  although  such  lien  be  of  record,  equity, 
looking  to  substance  rather  than  form,  will,  where  the  rights  of  third 
parties  have  not  been  prejudiced,  disregard  the  cancellation  of  the  former 
mortgage  and  reatore  it  to  its  original  priority. 

Douglas  county :  M.  L.  Pipes,  Judge. 
Defendants  appeal.    Modified. 
/.  C.  FuUerUmj  and  E.  B.  Prd>le,  for  Appellants. 
J.  W.  Hamilton,  and  W.  R.  WiUiSy  for  Respondents. 
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Bean,  J. — ^This  is  a  suit,  on  the  ground  of  fraud  and  mis- 
take, to  set  aside  a  conveyance  made  by  the  defendant 
Buell  and  wife  to  Truman  and  Francis  Hyde,  who  are 
joined  as  plaintiflFs  with  John  Pearce,  and  to  reinstate  a 
mortgage  given  by  Buell  and  wife  to  Pearce  prior  to  the 
date  of  the  conveyance  from  Buell  to  the  Hydes. 

The  facts  material  for  the  decision  of  the  case  are  these : 
On  May  3, 1889,  the  defendant  Buell  and  wife  executed  to 
plaintiflF  Pearce  a  mortgage  upon  the  premises  described  in 
the  complaint  to  secure  the  payment  of  an  indebtedness  of 
$1,129  with  interest  at  the  rate  of  eight  per  cent  per  annum, 
as  evidenced  by  a  certain  promissory  note  for  that  amount 
due  one  year  after  date,  which  mortgage  was  on  the  same 
day  duly  recorded.  On  August  14, 1889,  the  defendants  S, 
Marks  &  Co.  recovered  a  judgment  by  confession  against 
defendant  Buell  for  $1,251,  which  on  the  same  day  was 
duly  entered  in  the  judgment  lien  docket.  On  July  21, 
1890,  the  plaintiffs  Hyde,  desiring  to  purchase,  and  the 
defendant  Buell  to  sell,  the  mortgaged  premises,  it  is  alleged 
"that  Buell  falsely  and  fraudulently  and  with  intent  to 
cheat  and  defraud  Pearqe  and  the  Hydes,  represented  to 
them  that  there  were  no  liens  or  incumbrances  upon  said 
premises  except  the  mortgage  lien  of  plaintiff  Pearce;  and 
relying  upon  these  representations  and  induced  thereby," 
the  said  Hydes  purchased  said  property,  agreeing  to  pay 
therefor  the  sum  of  $1,300,  in  manner  following :  To  assume 
the  payment  of  $900  of  the  mortgage  debt  of  Pearce,  and 
to  execute  their  note  secured  by  mortgage  upon  the  prem- 
ises therefor;  to  pay  $334  in  money  to  Pearce  on  said  debt, 
and  the  remainder  of  the  purchase  price,  $66,  to  pay  to 
said  Buell.  In  pursuance  of  this  agreement,  Buell  conveyed 
the  property  to  the  Hydes,  and  they  executed  their  note 
and  mortgage  to  Pearce  for  $900 ;  paid  him  $334  in  money, 
and  paid  the  remaining  $66  to  Buell.  Pearce,  induced  by 
and  relying  upon  the  representations  of  Buell  that  the 
premises  were  free  from  all  liens  or  incumbrances  except 
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his  mortgage,  and  in  ignorance  of  the  lien  of  Marks  &  Co., 
as  a  matter  of  accommodation  to  and  for  the  convenience 
of  Buell  and  the  Hydes,  accepted  the  note  and  mortgage  of 
the  Hydes  and  cancelled  his  former  mortgage  upon  the 
record  without  intending  in  any  way  to  relinquish  his  first 
lien  upon  the  premises  for  the  balance  due  him.  Afterwards 
Harks  &  Co.  caused  an  execution  to  be  issued  upon  their 
judgment,  and  were  proceeding  to  sell  the  land  thereunder 
when  this  ^(uit  was  brought  to  cancel  the  deed  from  Buell 
to  the  Hydes  and  reinstate  Pearce's  mortgage.  By  its  decree 
the  court  below  reinstated  Pearce's  mortgage  for  the  entire 
amount  originally  due  thereon  and  interest,  cancelled  and 
set  aside  the  satisfaction  thereof  on  the  record,  cancelled  the 
deed  from  Buell  to  the  Hydes  and  the  note  and  mortgage 
given  by  them  to  Pearce,  and  ordered  that  the  sum  of  $455 
paid  by  the  Hydes  to  Pearce  on  his  mortgage  be  returned 
to  thenu     From  this  decree  defendants  appeal. 

Although  Pearce  and  the  Hydes  have  joined  in  this  suit 
as  plaintiffs,  their  interests  are  separate  and  must  be  so  con- 
sidered by  us. 

The  plaintiffs  Hyde  base  their  right  to  relief  upon  the 
alleged  fraudulent  representations  of  Buell  concerning  the 
liens  upon  the  premises  purchased  by  them,  and  their 
reliance  upon  the  same  in  making  the  purchase.  They 
have  not  testified  in  the  case,  nor  is  there  any  evidence 
whatever  in  the  record,  so  far  as  we  can  ascertain,  support- 
ing or  even  tending  to  support  the  allegations  of  the 
complaint  in  this  respect.  It  is  true  the  evidence  shows 
that  Baell  stated  at  the  time  of  the  sale  and  purchase  that 
there  were  no  liens  or  incumbrances  on  the  land  except 
Pearce's  mortgage;  but  whether  they  were  ignorant  of  the 
actual  facts  or  relied  upon  this  representation  does  not 
appear.  The  complaint  is  not  verified  by  them,  but  by 
t^eir  co-plaintiff  Pearce,  so  that  it  no  where  appears  in  the 
iQcord  that  the  Hydes  are  willing  to  swear  that  the  repre- 
sentations of  Buell  in  any  way  induced  them  to  purchase 
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the  land.  For  aught  that  appears  in  this  record,  they  may 
have  been  fully  informed,  either  from  an  examination  of 
the  record  or  from  other  sources  of  information,  that  Marks 
&  Co.  held  a  judgment  lien  against  the  land  they  were 
purchasing.  If  so,  certainly  they  can  not  have  the  sale 
set  aside  on  account  of  any  representations  of  Buell  in 
relation  to  the  matter,  even  if  false.  The  burden  of  proof 
is  upon  them,  and  they  must  prove  the  allegations  of  their 
complaint  by  a  preponderance  of  the  evidence  before  they 
can  prevail  in  this  suit.  This  they  have  not  done  or  even 
attempted  to  do,  and  there  is  an  entire  failure  of  proof  on 
their  part.  So  much  of  the  decree  of  the  court  below  as  is 
in  their  favor  must  therefore  be  reversed  for  want  of 
evidence  to  support  it 

Passing  now  to  the  case  as  made  by  the  plaintiff  Pearce, 
it  clearly  appears  from  the  testimony  that  he  accepted  the 
note  and  mortgage  from  the  Hydes  for  the  balance  due 
from  Buell  and  cancelled  the  former  mortgage  on  the  record 
under  a  mistake  and  in  ignorance  of  the  lien  of  Marks  & 
Co.,  and  with  no  intention  of  waiving  his  prior  lien.  This 
was  but  a  mere  change  in  the  form  of  the  indebtedness 
growing  out  of  the  fact  that  Buell  had  sold  the  mortgaged 
premises  to  the  Hydes  who  were  to  pay  the  Pearce  mort- 
gage as  part  of  the  consideration,  and  therefore,  as  a  matter 
of  convenience,  the  new  note  and  mortgage  from  the  Hydes 
was  given.  This  mere  change  in  the  form  of  the  indebted- 
ness did  not  operate  as  a  payment  of  the  Buell  mortgage 
or  discharge  the  lien,  because  it  was  evidently  not  so 
intended  by  the  parties. 

"  No  change  in  the  form  of  indebtedness  or  in  the  mode 
of  payment  will  discharge  the  mortgage.  A  mortgage 
secures  the  debt  and  not  the  note  or  bond,  or  other  evidence 
of  it.  No  change  in  the  form  of  the  evidence,  or  the  mode 
or  time  of  payment,  nothing  short  of  actual  payment  of 
the  debt  or  an  express  release  will  operate  to  discharge  the 
mortgage."    (Jones  Mort.  §  924.)    This  is  so  both  between 
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the  pairties  and  as  to  a  subsequent  lien  holder.  ( Id.  §  927.) 
Nor  did  the  giving  of  a  new  note  with  the  names  of  the 
Hydes  in  place  of  Buell  operate  as  a  waiver  of  the  original 
mortgage.  (Jones  Mort  §  929;  Pond  v.  Clarke,  14  Conn. 
334 ;  Hyde  v.  Tanner,  1  Barb.  75.)  In  such  case  a  court  o^ 
equity  will  look  through  the  form  to  the  substance  and 
keep  alive  the  original  security  if  it  can  be  done  without 
injury  to  third  parties.  No  rule  of  law  is  better  settled 
than  if  the  holder  of  a  mortgage  take  a  new  mortgage  as 
a  substitute  for  a  former  one,  and  cancel  and  release  the 
latter  in  ignorance  of  the  existence  of  an  intervening  lien 
upon  the  mortgaged,  premises,  although  such  lien  be  of 
record,  equity  will,  in  the  absence  of  the  intervening  rights 
of  third  parties,  restore  the  lien  of  the  first  mortgage  and 
give  it  its  original  priority.  (Jones  Mort.  §  972;  Oeib  y. 
Reynolds,  35  Minn.  331;  Erase  v.  Nelson,  35  Iowa,  157;. 
Downer  v.  Miller,  15  Wis.  677;  Vannice  v.  Bergen,  1 6  Iowa,  555 ; 
85  Am.  Dec.  531 ;  Robinson  v.  Sampson,  23  Me.  388 ;  Corey  v. 
Alderman^  46  Mich.  540;  CansUr  v.  BaUis^  54  Miss.  446.) 

The  fact  that  the  mortgage  was  released  in  ignorance  cf 
the  existence  of  the  intervening  lien,  is  in  equity  deemed 
such  a  mistake  of  fact  as  to  entitle  the  party  to  relief, 
although  such  lien  may  have  been  of  record.  (Bruse  v. 
Nelson,  supra;  Cobb  v.  Dyer,  69  Me.  494;  Oeib  v.  Reynolds, 
supra.) 

To  restore  the  mortgage  of  Pearce  as  a  lien  upon  the 
mortgaged  premises  for  the  amount  due  him  prior  and 
paramount  to  the  lien  of  Marks  &  Co.,  is  but  to  prevent 
manifest  injustice  and  hardship,  and  interferes  with  no 
superior  intervening  equities.  The  lien  of  Marks  &  Co. 
was  obtained  prior  to  the  release  of  Pearce's  mortgage,  and 
therefore  they  have  not  in  any  way  been  misled  by  the  dis- 
charge of  the  mortgage.  They  have  advanced  no  new 
consideration  in  consequence  of  such  release  or  changed 
their  position  in  any  way.    With  the  mortgage  restored 
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for  the  amount  due  Pearce,  they  will  be  in  the  same  poed- 
tion  ae  before  the  cancellation,  no  better  and  no  worse.  It 
would  be  inequitable  and  unjust  to  permit  them  to  take, 
^vantage  of  plaintiff's  mistake  in  cancelling  his  mortgage. 
Tb/a  cancellation  of  a  mortgage  is  but  prima  fade  evidence 
of  its  discharge,  and  it  may  be  shown  that  it  was  made  by 
mistake,  bs  is  clearly  the  fact  in  the  case  here.  Under  such 
circumstances,  Marks  &  Co.  have  no  equity  or  claim  to 
resist  the  older  and  superior  equity  of  Pearce  to  a  restora- 
tion of  his  original  rights.  The  principle  running  through 
all  the  cases  of  this  class,  says  Babculo,  J., ''  is,  that  when 
the  legal  rights  of  parties  have  been  changed  by  mistake, 
equity  restores  them  to  their  former  conditions  when  it  can 
be  done  without  interfering  with  any  new  rights  acquired 
•  on  the  faith  and  strength  of  the  altered  condition  of  the 
legal  rights,  and  without  doing  injustice  to  other  persons." 
(Barnes  v.  Camack,  1  Barb.  392.)  In  such  cases  a  court  of 
.  equity  will  look  through  the  form  to  the  substance  of  the 
transaction  and  keep  an  incumbrance  alive,  or  consider  it 
extinguished  as  will  best  serve  the  purposes  of  justice  and 
the  intention  of  the  parties.  {Barnes  v.  Ckm/jjck^  supra; 
Starr  v.  EUis,  6  Johns.  Ch.  *  393.)  It  follows  therefore  that 
plaintiff  Pearce  is  entitled  to  a  decree  reinstating  his  mort- 
gage as  a  lien  upon  the  premises  described  in  the  complaint 
for  the  amount  due  him,  to  wit,  J745,  with  interest  at  the 
rate  of  eight  per  cent  per  annum  from  July  21, 1890,  prior 
.  and  paramount  to  the  lien  of  the  judgment  recovered  by 
Marks  &  Co.  against  Buell,  and  if  the  parties  so  desire,  a 
■  decree  of  foreclosure  may  be  entered  here. 

The  decree  of  the  court  below  is  therefore  modified  as 
indicated  in  this  opinion,  neither  party  to  recover  costs  in 
this  court 
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[Filed  Febraary  22, 1892.] 

WILBERT   F.  KINCAID  v.  THE   OREGON   SHORT 

LINE,    ETC.,  RY.  CO. 

Kasibb  avd  Sxbtakt — Kboligvnck — Pbbstticftiov — Failubb  of  Pboof. — 
In  an  action  against  a  master  by  a  servant  to  recover  damages  for  ii^'nries 
Bostained  on  acooant  of  defective  machinery,  it  is  presumed  that  the 
master  haa  dischaiged  his  duty  to  the  servant  by  providing  suitable 
appliances  for  the  use  of  the  servant  in  the  employment  and  in  keeping 
them  in  proper  ccmdition;  and  this  presumption  can  be  overcome  only 
by  afi&rmative  proof,  either  direct  or  circumstantial,  of  negligence  on  the 
part  of  the  master.  Negligence  cannot  be  inferred  from  the  mere  happen- 
ing of  an  accident;  and  if  the  circumstances  relied  upon  to  show  n^li- 
genoe  are  consistent  with  ordinary  care  on  the  part  of  the  masteri  the 
charge  of  negligence  will  fiiil  for  want  of  proo^ 

Multnomah  county :  E.  D.  Shattuck,  Judge. 

Defendant  appeals.    Reversed* 

W.  W.  Cotton,  and  Zera  Snow,  for  Appellant, 

Thos.  O'Day,  for  Respondent. 

Lord,  J. — This  is  an  action  by  an  employ^  against  his 
employer  to  recover  damages  for  an  injury  received  by 
reason  of  an  alleged  omission  to  have  one  of  the  draw-bars 
of  one  of  the  cars  comprising  the  train  safely  keyed  while 
engaged  in  the  work  for  which  he  was  employed.  The 
particular  facts  alleged,  upon  which  a  recovery  is  sought, 
are:  '^That  on  said  date  the  defendant  failed  to  have  the 
draw-bars  which  connected  said  cars  comprising  said  train 
properly  inspected,  but  on  the  contrary  allowed  the  said 
train  to  be  made  up  without  having  one  of  the  draw-bars 
in  one  of  the  cars  Comprising  same  safely  keyed,  and  with- 
out having  the  key  to  said  draw-bar  fastened  with  the  usual 
split-ring  in  general  use  for  that  purpose;  that  by  reason 
of  said  draw-bar  being  in  said  unsafe  and  dangerous  con- 
dition, and  said  train  being  run  at  a  high  rate  of  speed  over 
said  rough  track  from  La  Grande  to  Haines,  a  distance  of 
forty  miles,  the  key  which  held  said  draw-bar  in  place 
jumped  oat,  causing  said  train  to  part  in  two  sections,  so 
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that  when  the  front  section  thereof  was  stopped  on  the  main 
line  of  said  road,  in  order  for  plaintiflF  to  uncouple  the 
same,  the  rear  section  of  said  train,  comprising  nine  cars, 
came  up  to  and  collided  with  the  forward  section,  which 
collision  was  so  violent  that  said  entire  train  of  twenty-one 
cars  and  engine  was  nearly  completely  wrecked  and  demol- 
ished, the  said  collision  causing  the  injury  of  the  plaintiff 
herein  complained  of." 

These  allegations  the  defendant  denied  and  set  up  two 
defenses,  which  the  plaintiff  in  his  turn  controverted;  but 
as  neither  of  them  is  material  to  the  questions  presented 
by  this  appeal,  we  may  dismiss  them  without  further  con- 
sideration. 

The  judgment  went  for  the  plaintiff,  and  the  defendant 
now  seeks  to  reverse  it  for  error  in  overruling  its  motion 
for  nonsuit,  and  upon  certain  exceptions  reserved  to 
instructions  given  and  to  instructions  asked  and  refused. 

The  bill  of  exceptions  discloses  that  there  were  but  two 
witnesses;  the  plaintiff  testifying  in  his  own  behalf,  and  the 
car  inspector  on  behalf  of  the  defendant.  Our  first  inquiry 
is,  whether  the  plaintiff's  testimony  affords  any  proof  of 
negligence.  Upon  this  subject  his  testimony  is  to  the  effect 
that  at  the  time  alleged  he  was  a  brakeman  in  the  employ 
of  the  defendant  upon  its  railroad  between  La  Grande  and 
Huntington  that  the  train  in  question  was  made  up  by  a 
separate  crew,  upon  whom  devolved  such  duties  and  was 
turned  over  tc  the  train  crew,  composed  of  himself  and 
others,  who  took  charge  of  and  started  with  it  to  La 
Grande ;  that  it  was  a  part  of  his  duty  as  such  brakeman 
to  uncouple  cars  at  the  various  stations  for  the  purpose  of 
setting  out  such  cars  upon  the  side-tracks,  and  that  he  had 
received  orders  tc  set  out  a  car  at  Haines  station;  that 
there  was  a  steep  grade  a  short  distance  from  that  station, 
and  that  the  track  at  some  places,  owing  to  alternate  freez- 
ing  and  thawing,  was  in  a  rough  and  uneven  condition, 
but  that  flags  were  posted  along  such  places  to  notify  and 


Feb.  1892.]    Kincaid  v.  Oregon  Short  Link  Ry.  Co.   37 

Opinion  of  the  ooort — Lord,  J. 

caution  the  engineer  to  run  the  train  slowly  over  them; 
that  just  before  the  train  reached  Haines  station  it  had 
parted,  but  immediately  upon  its  arrival  there  he  got  off 
and  went  between  the  cars  to  uncouple  them,  when  the 
detached  portion  of  the  train  came  up  and  collided  with 
the  portion  standing  still,  causing  the  cars  between  which 
he  was  standing  to  catch  his  arm  and  to  injure  it  so  badly 
that  its  amputation  afterwards  became  necessary;  that 
such  was  the  force  of  the  collision  that  the  heads  of  the 
draw-bars  were  driven  out  of  sight  and  much  damage  done 
to  the  cars  and  their  connections;  that  upon  examination 
immediately  after  the  accident,  it  was  found  that  one  of 
the  draw-bars  where  the  train  was  parted  was  pulled  out 
and  that  the  key  was  gone.  His  testimony  also  shows  how 
a  draw-bar  is  constructed  and  attached  to  the  cars  to  con- 
nect them ;  and  in  explanation  of  the  purpose  of  the  key 
and  the  split-ring,  it  shows  that  in  the  rear  end  of  the 
spindle  of  the  draw-bar  there  is  a  hole  through  which 
passes  a  wrought  iron  or  steel  key,  and  that  through  the 
hole  in  this  key  there  is  usually  placed  a  split-ring  or  piece 
of  wire  to  hold  the  key  in  the  spindle ;  that  this  key  will 
not  stay  in  its  place  unless  it  is  securely  fastened  in  that 
wise;  tiiat  "it  will  jump  out  with  the  least  jar,  and  the 
train  will  separate  just  as  easy  as  if  it  was  not  coupled  at 
all ";  that  it  is  not  an  unfrequent  occurrence  for  trains  to 
break  apart  on  account  of  a  draw-bar  pulling  out;  that 
"sometimes  they  run  for  a  month  and  do  not  break  apart, 
and  sometimes  they  break  apart  two  or  three  or  four  times 
on  a  trip  ";  that  sometimes  this  occurs  in  starting  out  from 
a  station  in  consequence  of  a  too  sudden  movement  or 
jerking  of  the  train  by  the  engineer,  which  breaks  off  the 
key-ring,  but  that  "these  key-rings,  if  properly  in  when 
the  train  starts,  and  the  train  is  properly  handled,  will  not 
jump  out";  that  sometimes  the  breaking  apart  of  the  train 
''is  caused  by  steady  pulling;  if  the  link  treads  upon  the 
key  the  key  will  bend ;  it  will  be  on  a  kind  of  slant,  and 
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will  work  up  and  down  until  it  comes  out."  He  also  testi- 
fies that  they  were  eight  hours  late,  were  running  quite 
rapidly,  and  had  gone  nearly  forty  miles  when  the  accident 
happened. 

The  refusal  of  the  trial  court  to  grant  the  motion  for 
nonsuit,  substantially  upon  this  state  of  facts,  constitutes 
the  first  assignment  of  error.    The  contention  is  that  the 
evidence  fails  to  show  that  the  defendant  was  guilty  of 
negligence  or  failure  of  duty  toward  tiie  plaintifll     In 
cases  of  this  sort,  the  burden  of  proof  is  upon  the  plaintiff 
to  establish  the  particular  negligence  alleged;  it  cannot 
be  found  without  evidence,  nor  can  it  be  presumed.    But 
on  the  other  hand,  in  the  absence  of  anything  to  the  con- 
trary, it  will  be  presumed  that  the  defendant  has  performed 
its  duty.    And  this  presumption  of  a  proper  performance 
of  duty  applies  ahke  to  both  parties,  and  is  a  rule  of  uni- 
versal application  which  must  prevail  until  overcome  by 
proof.    Mr.  Wood  says     "  The  servant,  seeking  to  recover 
for  an  injury,  takes  the  burden  on  himself  of  establishing 
negligence  on  the  part  of  the  master  and  due  care  on  his 
own  part.    And  he  is  met  by  two  presumptions,  both  of 
which  he  must  overcome  in  order  to  entitle  him  to  a  recov- 
ery: first,  that  the  master  has  discharged  his  duty  to  him 
by  providing  suitable  instrumentalities  for  the  business  and 
in  keeping  them  in  condition;  and  this  involved  something 
more  than  the  mere  fact  that  the  injury  resulted  from  a 
defect  in  the  machinery.    It  imposes  upon  him  the  burden 
of  showing  that  the  master  had  notice  of  the  defect,  or  in 
the  exercise  of  that  ordinary  care  which  he  is  bound  to 
observe,  he  would  have  known  it    When  this  is  estab- 
lished, he  is  met  by  another  presumption  the  force  of 
which  must  be  overcome  by  him,  and  that  is,  that  he 
assumed  all  the  usual  and  ordinary  hazards  of  the  busi- 
ness."   (Wood  Mast.  &  Ser.  §  382;  2  Thomps,  Neg.  1053; 
Sherm.  &  R.  Neg.  §  99.)    There  must  be  some  affirmative 
proof  of  negligence.     It  is  not  enough  for  the  party  to 
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merely  show  the  injury  or  accident,  but  he  must  produce 
some  evidence  tending  to  show  that  the  negligence. of  the 
defendant  caused  it  This  is  not  one  of  the  cases  where 
proof  of  the  accident  is  prima  facie  evidence  of  negligence; 
but  it  is  one  of  the  cases  where  the  law  presumes  a  proper 
performance  of  duty  upon  the  part  of  the  defendant,  and  the 
burden  is  imposed  upon  the  plaintiflf  to  show  its  negligence 
in  reference  to  the  particular  matter  alleged  in  producing 
the  injury.  {KruMa  v.  0.  S.  L.  etc.  R  R.  Co.  21  Or.  136; 
Railroad  Co.  v.  Wagn^,  33  Kan.  660.) 

Nor  do  we  think  that  the  trial  court  was  unmindful  of 
this  distinction.    It  recognized  that  the  burden  was  on  the 
plaintiff  to  offer  some  evidence  conducing  to  show  that  the 
plaintiff's  injury  was  occasioned  by  the  negligence  alleged, 
but  it  evidently  considered  that  the  absence  of  the  key  after 
the  accident,  under  the  facts  and  circumstances  as  shown 
by  the  evidence,  afforded  an  inference  of  negligence  which 
it  was  the  province  of  the  jury  to  draw.    This  inference  is 
that  from  the  circumstances  of  the  case  the  absence  of  the 
key  indicates  or  leads  to  the  conclusion  that  the  key  of  the 
draw-bar  was  not  fastened  with  a  split-ring  or  other  safe 
device  to  hold  the  key  in  it3  place  when  the  train  was 
turned  over  to  the  trainmen,  otherwise  the  key  would  not 
have  worked  out  and  the  injury  occurred;  and  as  the  want 
of  a  split-ring  in  the  key  to  fasten  it  is  a  defect  in  the  appli- 
ance or  car  of  a  kind  which  a  proper  inspection  would  have 
discovered,  it  results  that  the  defendant  is  chargeable  with 
notice  of  what  a  proper  inspection  would  have  disclosed. 
In  this  view  it  is  plain  that  the  trial  court  did  not  consider 
that  the  mere  happening  of  the  accident  proves  negligence 
prima  facie,  as  contended  by  counsel,  but  that  it  considered 
that  negligence  might  be  shown  from  circumstances,  with- 
out direct  proof  of  it  by  the  testimony  of  eye  witnesses; 
and  that  when  the  circumstances  in  evidence  were  such 
that  different  inferences  or  conclusions  might  be  drawn 
from  them  by  different  minds,  it  was  for  the  jury  and  not 
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for  the  court  to  decide  whether  or  not  negligence  in  fact 
existed.  But  from  the  circumstances  of  the  case  as  dis- 
closed by  his  evidence,  the  absence  of  the  key  after  the 
accident  does  not  warrant  the  inference  of  negligence, 
because  it  is  consistent  with  the  exercise  of  due  care.  It 
is  when  the  circumstances  are  such  as  to  lead  to  the  infer- 
ence of  negligence  that  they  are  to  be  submitted  to  the  jury 
to  say  whether  or  not  there  was  negligence.  While  negli- 
gence is  ordinarily  a  question  of  fact  for  the  jury,  it  is  only 
60  when  the  facts  and  circumstances  would  authorize  the 
jury  to  infer  it. 

The  defendant  is  not  an  insurer  that  its  cars  and  appli- 
ances are  in  a  safe  condition.  The  measure  of  its  duty 
is  to  exercise  reasonable  care  in  this  regard,  and  prima  facie 
it  is  presumed  to  have  done  so. 

The  testimony  for  the  plaintiff  shows  that  there  is  a 
liability  of  the  split-ring  which  fastens  the  key  to  break 
and  the  key  to  work  or  jump  out,  and  the  cars  to  separate 
in  the  ordinary  uses  to  which  trains  are  subjected,  or  from 
the  negligence  of  his  fellow-servants  in  their  operation.  In 
such  case,  the  absence  of  the  key  affords  no  presumption  of 
negligence,  but  is  consistent  with  due  care.  It  may  have 
worked  or  jumped  out,  in  running  over  the  road,  or  from 
negligence  of  a  fellow-servant  in  the  operation  of  the  engine, 
although  properly  fastened.  It  would  not  necessarily  fol- 
low from  the  absence  of  the  key  that  it  was  not  properly 
fastened,  but  it  may  be  attributed  to  the  ordinary  liability 
resulting  from  use  or  from  the  carelessness  of  his  fellow- 
servants,  as  indicated  by  his  testimony. 

In  iJ.  R.  Co.  V.  Hagan,  11  Brad.  498,  the  accident  was 
caused  by  the  absence  of  any  nut  to  hold  the  wheel  on  top 
of  the  brake-rod,  in  consequence  of  which  the  wheel  came 
off,  when  the  defendant  took  hold,  and  precipitated  him  to 
the  ground.  He  charged  that  the  company  negligently 
permitted  this  car  to  be  in  this  dangerous  condition  when 
it  either  knew  or  ought  to  have  known  of  its  defective  charao- 
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ter.  The  court  says :  "  The  only  evidence  relied  upon  for 
a  recovery  in  this  case  is  the  absence  of  the  nut  from  its 
proper  place  at  the  time  of  the  accident.  Unless  we  hold 
the  appellant  an  insurer  of  the  safe  condition  of  all  its  cars, 
this  is  not  sufficient  to  sustain  a  recovery.  It  may  be  well 
attributed  either  to  the  ordinary  liability  to  accidents  result- 
ing from  use,  or  from  neglect  of  fellow-servants;  in  neither 
of  which  cases  would  the  company  be  liable  without  actual 
or  constructive  notice.''  Nor  is  this  all*  He  testifies  that 
if  the  split-ring  is  not  in  the  key  the  "key  will  jump  out 
with  the  least  jar ''-during  the  running  of  the  train,  and 
that  "the  train  will  separate  just  as  easy  as  if  it  were  not 
coupled  at  all."  Now,  he  testifies  that  the  train  comprising 
twenty-one  cars  had,  on  account  of  being  eight  hours  behind 
time,  run  nearly  forty  miles  at  a  rapid  rate  of  speed  over  a 
road,  portions  of  which  were  rough  and  uneven,  and  up  a 
grade  quite  steep,  before  the  cars  separated  and  the  acci- 
dent happened.  In  view  of  this  testimony,  the  key  must 
have  been  fietstened  when  the  train  was  turned  over  and 
the  plaintiff's  duties  commenced,  or  else  the  key  would  have 
jumped  out  long  before  they  had  gone  such  a  distance  over 
a  road  of  that  kind  and  in  that  condition.  Taking  his  tes- 
timony as  true,  this  conclusion  is  inevitable. 

His  testimony  further  shows  that  just  before  the  train 
reached  the  station  it  had  come  up  a  steep  grade,  and  that 
on  the  top  of  the  hill  there  was  a  soggy  place,  where  the 
road  was  rough  and  uneven.  It  is  clear  that  the  key  was 
not  out  when  the  train  came  up  this  grade,  for  if  it  had 
been  the  train  would  have  been  separated  and  the  rear 
section  would  have  run  down  the  grade.  But  it  likewise 
shows  that  the  key  would  sometimes  work  out,  letting  the 
draw-bar  pull  out  and  the  train  separate  from  steady  pull- 
ing although  it  may  have  been  properly  fastened  at  the 
start  This  steep  grade  was  such  a  place  as  required 
steady  pulling  and  a  hard  strain,  and  furnished  the 
occasion  for  the  key  to  become  bent,  or,  as  he  says,  "  on  a 


42      KiNCAiD  V.  Obegon  Shobt  Line  Ry.  Co.    [  Sup.  Ct. 

Opinion  of  the  oouit — Lokd,  J. 

kind  of  slant/'  and  cause  it  "  to  work  up  and  down  until  it 
comes  out."  Of  course,  when  this  state  of  things  exists, 
necessarily  the  fastening  must  give  way  on  the  key,  whether 
a  split-ring  or  other  device,  before  the  key  can  work  out. 
Looking  at  the  facts  and  circumstances,  is  not  the  inference 
reasonable  that  the  steady  pulling  up  this  grade  had  the 
effect  to  cause  the  key  to  bend,  and  when  it  commenced  to 
work  up  and  down  to  break  its  fastenings,  so  that  when 
the  train  reached  the  top  of  the  hill  where  it  was  soggy 
and  the  road  was  rough  and  uneven,  the  key,  having  no 
fetstening,  jarred  out  and  the  train  parted  with  the  conse- 
quences which  occurred  shortly  thereafter?  This  testimony 
shows  the  opportunity  for  such  an  occurrence  as  this  acci- 
dent, notwithstanding  the  key  may  have  been  fastened  at 
the  start  with  a  split-ring,  and  is  therefore  consistent  with 
prudence  and  due  care,  and  not  with  negligence  on  the 
part  of  the  company. 

Again,  his  testimony  shows  that  the  fastening  of  the  key 
may  be  broken  and  the  key  come  out,  causing  the  train  to 
separate,  from  taking  up  the  slack,  from  jerking,  and  from 
improper  management  of  the  train  by  the  engineer;  that 
the  breaking  apart  of  the  train  from  these  and  other 
causes  is  a  frequent  occurrence,  though  not  an  every-day 
occurrence,  so  that  if  the  key  were  properly  fastened  and 
every  requirement  of  duty  performed,  still  there  would  be 
a  liability  of  the  key  coming  out  and  the  train  parting 
despite  these  precautions.  The  burden  of  showing  negli- 
gence rests  on  the  plaintiff;  and  before  he  can  be  entitled 
to  a  recovery  he  must  prove  a  state  of  facts  that  warrants 
the  inference  of  negligence;  he  can  not  rest  his  case  upon 
facts  as  consistent  with  due  care  as  with  negligence.  *^  It 
is  a  rule  of  the  law  of  evidence  of  the  first  importance  that 
where  the  evidence  is  equally  consistent  with  either  the 
existence  or  non-existence  of  negligence,  it  is  not  com{><3- 
tent  for  the  judge  to  leave  the  matter  to  the  jury.  There 
must  be  some  affirmative  proof  of  neglipjence."  (  Williams, 
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J.,  in  CaUon  v.  Wood,  8  0  B.  N,  S.  566.)    According  to  plain- 
tiff's testimony,  this  accident  may  have  occurred  from  any 
of  these  various  causes  and  the  defendant  have  been  with- 
out fault    The  absence  of  the  key  does  not  warrant  the 
inference  from  the  circumstances  that  it  was  not  fastened 
with  a  split-ring,  otherwise  the  key  would  not  have  worked 
out,  for  his  testimony  shows  that  it  may  have  been  properly 
fEistened  when  the  tram  started,  and  came  out  afterwards 
by  steady  pulling,  or  in  running  the  train,  or  in  its  misman- 
agement by  the  engineer,  hence  it  cannot  be  said  that  an 
inspection  would  have  disclosed  a  defective  appliance — a 
key  without  a  split-ring.    The  case  is  not  hke  Spicer  v.  Inm 
Co.  138  Mass.  426,  where  the  defect  occurred  by  reason  of  a 
defective  hook.    The  plaintiff  proved  by  witnesses  how  the 
hook  appeared  after  the  break,  and  showed  that  there  was  a 
visible  crack  or  ^?iw  in  the  hook,  and  the  court  held  that 
the  evidence  tended  to  show  that  a  ccireful  inspection  would 
have  revealed  the  weakness  of  the  hook,  and  therefore 
there  was  evidence  of  negligence  on  the  part  of  the  defend- 
ant to  support  the  verdict.    It  is  not  enough  for  the  plaintiff 
to  base  his  injury  upon  the  absence  of  the  key  unless  the 
inference  is  wwrtnted  that  the  defendant  is  to  blame  for  it. 
As  its  absence  may  be  accounted  for  consistently  with  pru- 
dence and  due  care,  the  inference  of  negligence  sought  to 
be  charged  is  not  warranted.    "Mere  proof  of  an  injury," 
said  Holt,  0.  J,,  "  with  attending  circumstances  showing 
that  the  party  charged  with  neglect  may  be  blameless,  or 
may  be  at  fault,  will  not  do.    In  such  a  case  there  is  no 
evidence  tending  to  show  the  injury  was  due  to  neglect. 
Circumstances  are  merely  presented  upon  which  one  may 
theorize  as  to  the  cause  of  the  accident."    {Hughes  v.  JB.  R. 
Co.  Ey.  16  S.  W.  Bep.  275.)    The  presumption  being  that 
the  defendant  performed   his  duty,  and   that  the  car  and 
its  connections  were  in  a  reasonably  safe  condition   when 
tamed   over    to  the  trainmen,  the  plaintiff  must   produce 
some  affirmative  proof  of  n^ligence  derived   either  £ix>m 
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the  testimony  of  witnesses,  or  from  circumstances  of  the 
case,  or  he  cannot  recover  As  the  circumstances  show 
that  the  accident  may  have  occurred  consistently  with  a  due 
performance  of  duty,  they  do  not  warrant  the  inference  of 
negligence. 

As  a  consequence,  the  judgment  must  be  reversed  with 
directions  to  the  court  below  to  enter  a  judgment  of  non- 
suit 


[Filed  Febraary  22, 1892.] 

JOHN   S.  ELLIOTT  v.  TURNER    OLIVER. 

Hakdamus — Sufficiency  of  Writ — Stare  Decisis. — A  writ  of  mandamns 
must  itself  state  facts  sufficient  to  authorize  the  court  to  grant  the  relief 
sought,  and  will  not  be  aided  by  reference  to  the  petition.  McLeod  v.  S(»U, 
21  Or.  94,  followed  and  approved. 

CoHSTiTUTioNAL  Law — PRACTICE. — This  court  will  avoid  deciding  upon  the 
constitutionality  of  a  statute  \yhenever  there  appears  in  the  record  any 
other  ground  sufficient  to  sustain  a  proper  disposition  of  the  case  in  Judg^ 
ment. 

Union  county:  Jambs  A.  Fee,  Judge. 

Plaintiff  appeals.    Affirmed. 

T.  H,  Crawford,  SheUon  &  CarroU,  K  K  HeunU,  C.  BL 
Wolvertorij  and  TUmon  Ford,  for  Appellant. 

Robert  Eakin,  Cox,  Teal  &  Minor,  for  Respondent 

Lord,  J. — This  is  an  action  of  mandamus  brought  by 
the  plaintiff,  as  recorder  of  conveyances  for  Union  county, 
against  the  defendant  as  county  clerk  of  said  county,  to 
recover  the  possession  of  certain  records  to  which  he  claims 
to  be  entitled  by  virtue  of  his  office.  Upon  the  petition 
being  filed,  an  alternative  writ  was  issued,  and  to  this  writ 
the  defendant  demurred,  and  the  trial  court  sustained  the 
demurrer  and  dismissed  the  action.  From  this  judgment 
of  dismissal  the  plaintiff  appeals,  and  assigns  as  error  the 
sustaining  of  the  demurrer.  The  demurrer  to  the  writ, 
among  other  grounds,  specifies  that  it  does  not  state  facts 
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sufficient  to  constitute  a  cause  of  action;  and  the  couri 
below  so  held,  for  the  reason  that  the  act  of  the  legislative 
assembly  of  1889,  creating  the  office  of  recorder  of  convey- 
ances, is  unconstitutional  and  void.  In  that  view  it  would 
not  be  possible  for  the  plaintiff,  who  claims  to  hold  the  office 
by  virtue  of  such  act;  to  state  facts  sufficient  to  constitute  a 
cause  of  action  that  would  entitle  him  to  the  possession  and 
custody  of  the  records,  which  he  seeks  to  obtain  by  this 
proceeding. 

We  ought,  however,  before  we  proceed  to  consider  the 
objection  urged  by  the  defendant  to  the  constitutionality  of 
the  act,  to  be  satisfied  that  the  writ  stated  facts  sufficient  to 
involve  its  consideration,  and  that  its  determination  wa^ 
necessary  in  the  decision  of  the  cause.  Under  the  code  the 
petition  upon  which  the  writ  issues  is  no  part  of  the  plead 
ings,  and  the  writ  must  be  sufficient  in  itself  to  show  pre- 
cisely what  is  claimed,  and  the  facts  upon  which  the  claim 
is  made.  Section  569  provides  that  the  alternative  writ  shall 
state  concisely  the  facts  according  to  the  petition,  showing 
the  obligation  of  the  defendant  to  perform  the  act,  and  hii 
omission  to  perform  it,  and  command  him,  that  immedi 
ately  after  the  receipt  of  the  writ,  or  at  some  other  specified 
time,  he  do  the  act  required  to  be  performed,  or  show  cause 
before  the  court  or  judge  thereof  by  whom  the  writ  was 
allowed,  at  a  time  and  place  therein  specified,  why  he 
has  not  done  so,  and  that  he  then  and  there  return  the 
writ  with  his  certificate  annexed  of  having  done  as  he 
is  commanded,  or  the  cause  of  his  omission  thereof.  Sec- 
tion 598  provides  that  on  the  return  day  of  the  writ,  or 
such  further  day  as  the  court  or  judge  thereof  may  allow, 
the  defendant  on  whom  the  writ  shall  have  been  served 
may  show  cause  by  demurrer  or  answer  to  the  writ  in  the 
same  manner  as  to  a  complaint  in  an  action.  The  verified 
petition  forms  the  basis  upon  which  the  court  may  issue 
the  writ,  but  when  issued,  it  ceases  to  have  any  office  to 
perform.    The  facts  stated  in  the  writ  should  be  the  same 
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facts  stated  in  the  petition  for  the  writ,  as  no  resort  or  refer- 
ence can  b^  had  to  the  petition  in  aid  of  the  writ. 

"  There  can  be  no  question,"  said  Strahan,  J., "  as  to  the 
proper  practice.  The  ^Tit  itself  ought  to  contain  every  mate- 
rial fact  alleged  in  the  petition  upon  which  the  plaintiff  relies, 
making  it  the  duty  of  the  defendant  to  act  or  do  the  partic- 
ular things  which  the  plaintiff  demands."  (McLeod  v.  Scotty 
21  Or.  94.)  It  is  the  writ  which  is  the  foundation  of  all 
the  subsequent  proceedings  and  which  may  be  demurred 
to  or  answered  in  the  same  manner  as  a  complaint  in  an 
action.  It  is  made  to  serve  the  same  purpose  as  the  com- 
plaint in  other  actions,  and  therefore  must  state  all  the 
material  facts  and  show  a  clear  right  to  the  relief  demanded. 
To  the  writ  itself  then  we  must  look  to  determine  whether 
the  facts  stated  are  sufficient  to  support  the  action.  It 
simply  recites  that  whereas  it  manifestly  appearing  that 
the  plaintiff  is  entitled  to  the  possession  of  the  books, 
papers,  and  records,  etc.,  which  he  alleges  you  (defendant) 
illegally  retain  in  your  possession  and  custody,  therefore 
we  command  you  that  immediately  upon  the  receipt  of 
this  writ  that  you  do  deliver  to  the  plaintiff  the  following 
records,  etc.,  or  that  you  show  cause  at  a  day  specified  why 
you  have  not  done  so. 

It  nowhere  appears  from  the  writ  that  the  plaintiff  is 
recorder  of  Union  county,  or  ever  was  elected  such  recorder, 
or  by  what  right  or  authority  he  claims  or  demands  the 
possession  of  sUch  records,  nor  does  it  appear  that  defend- 
ant is  county  clerk,  or  by  what  right  or  authonty  he  retains 
or  withholds  such  records.  It  does  not  set  forth  the  facts 
on  which  the  plaintiff  relies  nor  apprise  the  defendant  of 
the  grounds  upon  which  the  remedy  is  sought. 

It  is  not  possible  for  the  court  to  determine  from  the 
allegations  in  the  wnt  who  is  entitled  to  the  custody  of  the 
records  in  question.  The  writ,  in  effect,  does  no  more  than 
to  command  the  defendant  to  deliver  such  records  or  show 
cause  why  he  has  not  done  so.    There  are  absolutely  no 
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&ct8  stated  in  it  upon  which  an  action  can  be  based. 
Treated  as  a  complaint,  it  does  not  state  facts  sufficient  to 
oonstitate  a  cause  of  action,  and  can  form  no  basis  on 
which  a  judgment  can  stand.  Nor  is  this  result  denied ; 
for  counsel  for  defendant  admit  that  the  writ  does  not  state 
SQch  £Ekct8  in  itself  as  woald  justify  the  court  in  rendering 
any  order  upon  it,  but  they  say,  owing  to  the  importance  of 
the  question  as  a  matter  of  public  concern,  they  are  willing 
to  waive  all  matters  of  form  and  treat  the  petition  and  writ 
together,  so  as  to  supply  the  necessary  facts  and  to  have  the 
case  determined  upon  its  merits.  If  we  clothe  the  writ  or 
aid  it  with  the  facts  alleged  in  the  petition,  then  the  writ 
contains  facts  sufficient  to  state  a  cause  of  action,  provided 
the  act  of  the  legislature  creating  the  office  of  recorder  is 
constitutional;  but  if  the  act  be  unconstitutional,  then  the 
writ  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  petition  is  no  part  of  the  pleadings;  and  the 
writ,  as  it  stands,  states  no  cause  of  action  unless  it  be  aided 
by  the  facts  alleged  in  the  petition,  and  then  only  in  the 
event  that  the  act  is  constitutional.  Can  we,  then,  disre- 
gard the  demurrer  and  supply  from  the  petition  the  want 
of  facts  in  the  writ  in  order  to  raise  and  determine 
Qie  constitutional  question  when  a  decision  upon  that 
point  is  not  necessary  as  the  record  stands?  In  a  word, 
will  the  court  consent  to  have  a  case  made,  when  the  record 
certified  to  us  presents  none,  in  order  to  pass  upon  the 
?atidity  of  a  statute?  As  a  general  rule,  a  court  will  not 
pass  upon  a  constitutional  question  and  decide  a  statute  to 
be  invalid  unless  a  decision  upon  that  very  point  becomes 
necessary  to  the  determination  of  the  cause. 

"The  decision  of  a  question  involving  the  constitution- 
ality of  an  act  of  the  legislature,"  said  Mr.  Chief  Justice 
Mabshall^  ''is  one  of  Ihe  gravest  and  most  delicate  of 
judicial  fanctions;  and  while  the  court  did  meet  the  ques- 
tion with  the  utmost  fairness  when  its  decision  was  ind^?- 
pensable,  it  is  the  part  of  wisdom,  and  a  just  respect  for  t  e 


48  Elliott  v.  Oliveb,  [  Sup.  Ct 

Opinion  of  the  court — Lobd,  J. 

legislature  renders  it  proper  to  waive  it  if  the  cause  in  which 
it  arises  can  be  decided  on  other  points."  {Ec parte  Ran- 
dolph, 2  Brock.  448.) 

"  While  the  courts  canivot  shun  the  discussion  of  consti- 
tutional questions  when  fairly  presented,  they  will  not  go 
out  of  their  way  to  find  such  topics;  they  will  not  seek  to 
draw  in  such  weighty  matters  collaterally  nor  on  trivial 
occasions.  It  is  both  more  proper  and  more  respectful  to 
a  coordinate  department  to  discuss  constitutional  questions 
only  when  that  is  the  very  lis  mota.  Thus  presented  and 
determined,  the  decision  carries  a  weight  with  it  to  which 
no  extra  judicial  disquisition  is  entitled."  (Stuart,  J.,  in 
Hoover  v.  Wood,  9  Ind.  287.) 

"In  any  case  therefore,"  says  Judge  Cooley,  "where  a 
constitutional  question  is  raised,  though  it  may  be  legiti- 
mately presented  by  the  record,  yet  if  the  record  present 
some  other  and  clear  ground  upon  which  the  court  may 
rest  its  judgment,  and  thereby  render  the  constitutional 
question  immaterial  to  the  case,  that  course  will  be  adopted 
and  the  question  of  constitutional  power  will  be  left  for 
consideration  until  a  case  arises  which  cannot  be  disposed 
of  without  considering  it,  and  when  consequently  a  decision 
upon  such  question  will  be  unavoidable."  (Cooley's  Const. 
Lim.  *163.) 

In  view  of  these  considerations  and  the  further  consider- 
ation, that  if  we  resurrect  the  petition  and  use  it  to  supply 
the  writ  with  sufiScient  facts  to  raise  the  constitutionality 
of  the  act,  and  should  hold  the  same  to  be  constitutional, 
there  would  still  remain  for  us  to  determine  the  respective 
rights  of  the  parties  in  regard  to  the  possession  of  these 
records  under  the  statute  which,  if  we  should  likewise 
decide  adversely  to  the  defendant,  would  require  us  to  over- 
rule the  demurrer,  reverse  the  judgment,  and  award  a 
peremptory  writ;  or,  on  the  other  hand,  to  affirm  the  judg- 
ment on  the  ground  that  the  act  creating  the  office  of 
recorder  of  conveyances  is  void.    It  does  not  seem  to  us 
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that  the  petition,  which  is  no  part  of  the  pleadings,  can  be 
used  and  its  facts  appropriated  to  clothe  the  writ  with 
sufficient  facts  to  make  a  case  for  this  purpose.  It  is  not 
the  proper  practice  and  would  create  a  bad  precedent.  The 
ftict  that  we  would  be  likely  to  declare  the  act  to  be  con* 
stitutional  can  not  affect  the  question  nor  change  our  duty 
in  the  premises. 

While  we  should  be  glad  to  accommodate  counsel,  who 
have  presented  to  us  a  very  able  and  interesting  argument^ 
we  would  be  unmindful  of  the  obligations  which  our 
station  imposes  and  the  respect  due  to  a  coordinate  branch 
of  the  government  to  undertake  to  pass  on  the  validity  of 
a  statute  when  its  consideration  was  not  presented  by  the 
iacts  of  the  case  for  our  determination.  For  these  reasons 
we  affirm  the  judgment  of  dismissal,  not  because  the  act 
is  unconstitutional,  but  for  want  of  suf&cient  facts  in  the 
writ  to  sustain  a  judgment. 


[Blled  Febmary  22, 1892.] 

THE  SUN  PUBLISHING  CO.  v.  THE  MINNESOTA 

TYPE  FOUNDRY  CO. 

OoFrBACTB— Tm  of  Psbtobmanck — CoRDinoR  Pbkokdewt. — In  oontracts 
for  the  sale  of  personal  property,  if  time  appear  to  be  of  the  essence  thereof^ 
on  a  fiur  consideration  of  the  language  and  circumstances,  stipulations  in 
legaid  to  it  will  be  construed  aa  conditions  precedent. 

Bali  or  Chattels —Ektirett  of  OoirniACT.--The  consideration  being  entire, 
and  the  goods  haying  been  ordered  for  a  particular  purpose  known  to  the 
seller,  the  buyer  is  not  bound  to  accept  all  or  any  part  of  those  tendered 
unless  they  all  substantially  meet  the  requirements  of  the  contract, 
although  some  of  the  goods  may  be  of  the  kind  ordered. 

CoaTRAGT  OF  Salb — I vsPBCTioM  OF  600D8.— lu  offering  delivery  under  con- 
tracts for  the  sale  of  personal  property,  the  vendor  is  bound  to  give  the 
Tendee  a  reasonable  opportunity  to  satisfy  himself  by  inspection  of  the 
goods,  before  paying  for  them,  that  they  are  in  accordance  with  the  coin« 
tract 

Coos  county:  M.  L.  Pipes,  Judge^ 

Defendant  appeitls.    Affirmed, 
xxn  Ob.— 4. 
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The  questions  of  law  ai^ued  upon  this  appeal  arise 
upon  the  findings  of  the  court  below,  which  findings  are 
as  follows :  **  The  above-named  action  came  on  to  be  heard 
at  the  regular  term  of  said  court,  the  pIainti£Ps  appearing 
by  their  attorneys,  J.  M.  Siglin  and  S.  H.  Hazard,  and  the 
defendant  by  its  attorney,  John  Gray;  and  the  parties  con- 
senting and  agreeing,  a  trial  by  jury  was  waived,  and  the 
trial  was  had  before  the  court  alone ;  and  after  hearing  the 
evidence  and  the  argument  of  counsel,  the  court  being  in 
doubt  what  decision  ought  to  be  made,  took  the  same  under 
consideration,  and  now  being  fully  advised  in  the  premises, 
the  court  finds  the  following  facts  and  conclusions  of  law : 
"  1.  That  plaintiff  and  defendant  made  the  agreement 
.and  contract  evidenced  by  the  following  writings,  at  the 
dates  therein  respectively  set  out — that  is  to  say,  on  the 
seventh  day  of  October,  1890,  the  plaintiff  A.  W.  Sefton, 
and  plaintiff  J.  M.  Siglin  by  said  Sefton,  his  duly  author- 
ized agent,  entered  into  a  contract  of  which  the  following 

,is  a  copy,  to  wit: 

"'Portland,  October  7, 1890. 

"  *  The  Minnesota  Type  Foundry  Company,  by  its  agent, 
Frank  E.  Hall,  agrees  to  sell  to  A.  W.  Sefton  and  J.  M. 
^  Siglin  of  Coos  Bay,  Oregon,  a  printing  outfit  comprising  a 
listed  invoice  of  material  at  the  following  rates  of  discount : 
on  all  type  made  by  us,  82|  %  off;  on  machinery,  a  net 
price;  on  all  other  material  under  the  25^  column,  30%; 
wood  type  and  all  other  type  from  other  foundries.  The 
.  above  f.  o.  b.  at  St.  Paul,  except  the  0.  S.  Gordon  press. 
Two-thirds  with  order;  balance,  when  goods  are  invoiced. 

"'A.  W.  Sefton, 

''  *  for  self  and  Siglin. 
«'F.  E.  Hall.' 

"That  on  the  seventh  day  of  November,  1890,  the 
plaintiff,  referring  to  said  contract  above  set  out,  sent  a 
list  of  machinery  and  material  wanted  under  said  agree- 
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ment,  which  said  order  was  in  words  and  figures  as  follows, 

to  wit: 

" '  Makshfield,  Oregon,  November  7, 1890. 

*"*  Minnesota  Tifpe  Foundry  Ck>.,  7«,  7^  and  76  East  Fifth 
Sred,  SL  Pavl,  Minn, — Gentlemen:  Enclosed  herewith 
find  Ust  of  machinery  and  material  wanted  under  agree- 
ment with  your  Mr.  Frank  E.  Hall,  dated  at  Portland,  on 
the  seventh  ultimo;  also  check  on  New  Yorb  for  twelve 
hundred  dollars,  payable  to  your  order  in  accordance  with 
said  agreement.  As  we  desire  to  make  first  issue  January  7, 
1891,  it  is  desirable  that  the  material  be  here  not  later  than 
December  10th,  proximo,  hence  will  ask  you  to  ship  at  once 
and  notify  us  of  date  of  shipment.  Mark  goods  Sun  Pub- 
lishing Co.,  Marshfield,  Oregon,  care  of  Coos  Bay  Coal  and 
Navigation  Co.,  San  Francisco,  Cal.  All  type,  rules,  leads, 
slugs,  metal  furniture,  etc.,  are  to  be  on  the  point  system. 
None  other  will  be  accepted  except  the  minion  Clarendon 
points,  which  are  to  be  of  the  old  MacKellar,  Smith  & 
Jordan  body.  Of  these  we  want  about  one  pound,  periods, 
commas,  colons,  semicolons,  hyphens,  apostrophes,  excla- 
mations, and  interrogations,  apportioned  as  like  amount 
would  be  in  putting  up  points  (fonts).  Have  large  font  of 
the  type  but  no  points.  Names  used  in  Ust  of  material 
wanted  are  those  used  in  several  books  and  sheets  selected 
from.  As  soon  as  possible  have  indicated  where  things 
were  found  not  in  your  pony  specimen  book.  .  If  there  is 
any  material  difference  as  to  cheapness  in  wood  type  made 
on  end  wood  and  holly,  send  holly  type  15  ems  and  upwards ; 
below  that  size  end  wood.  If  you  are  making  any  of  the 
material  ordered  from  other  books  than  yours,  substitute 
your  make.  The  sheet  of  cuts  has  failed  to  come  to  hand. 
Make  out  your  bill  at  list  prices,  segregating  the  items  so 
that  the  several  different  discounts  come  together  and  put 
the  total  list  price  at  foot  of  each ;  then  total  actual  price 
with  discount  off  on  separate  sheet. 
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" '  Trusting  that  you  will  be  prompt  in  shipment  as  this 
is  of  vital  importance  to  us,  we  are,  yours,  respectfully, 

"'The  Sun  Publishing  Company, 
" '  care  Siglin  &  Luse, 
" '  Per  a.  W.  Sefton,  Business  Manager.' 

"  Enclosed  in  said  order  as  given  above  was  the  list  of 
goods  ordered  therein,  as  set  forth  in  the  defendant's  answer, 
and  not  disputed  in  the  pleadings,  which  order  and  list 
were  duly  received  by  the  defendant. 

"2.  That  there  was  no  other  contract  or  agreement 
between  the  plaintiff  and  defendant  other  than  that  set 
out  in  finding  No.  1,  above. 

"3.  That  the  defendant  shipped  the  goods  described  in 
the  list  sent,  which  said  order  is  set  out  in  finding  No.  1, 
except  certain  goods  to  be  hereafter  described  in  a  subse- 
quent finding,  to  Flanagan  &  Bennett,  bankers,  at  Marsh- 
field,  Oregon,  together  with  an  invoice  of  the  goods  so 
shipped,  and  the  bills  of  lading  thereof,  and  a  draft 
for  $580.59,  which  was  claimed  to  be  the  balance  of  the 
purchase  price  for  the  goods  so  sent,  and  which  draft  was 
made  payable  to  Flanagan  &  Bennett,  or  order,  and  was  ** 

directed  to  the  plaintiffs,  and  was  drawn  by  the  defendant.  5^ 

The  shipment  was  made  in  several  parts  from  November 
25, 1890,  to  December  8, 1890,  and  defendant  directed  the 
said  Flanagan  &  Bennett  to  deliver  the  said  goods  to 
plaintiff  when  they  should  pay  said  draft,  and  they  were 
also  directed  to  exhibit  the  invoices  of  said  goods  to  plain- 
tiff upon  presentation  of  the  said  draft. 

"4.  Flanagan  &  Bennett  did  on  the  thirtieth  day  of 
December,  1890,  deliver  to  plaintiffs  the  said  invoices  of 
the  goods  so  shipped  to  them,  and  presented  the  said  draft, 
and  offered  to  deliver  the  bills  of  lading  of  the  said  goods,  so 
shipped  to  them,  upon  the  payment  of  said  draft;  but  the 
plaintiffs  refused  to  pay  the  said  draft  or  receive  the  said 
bills  of  lading  or  said  goods,  for  the  reason,  as  then  stated 
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by  them  to  said  Flanagan  &  Bennett,  that  the  goods  were 
not  in  all  things  the  kind  ordered^  and  were  such  as  they 
did  not  want. 

'^5.  That  the  items  in  the  list  of  goods  ordered,  as 
stated  in  a  former  finding,  of  175  pounds  of  long  primer 
No.  11,  and  of  150  pounds  of  brevier  No.  13,  were  not  filled 
or  sent  in  the  shipment  of  the  goods  sent,  or  at  all,  but  that 
instead  thereof  the  defendant  sent  in  said  shipment  176^ 
pounds  of  long  primer  and  151  pounds  of  brevier  of  a  dif- 
ferent face  from  that  ordered  in  said  order;  that  said  order 
was  made  by  a  reference  to  a  specimen  book  furnished  by 
defendant  to  plaintiffs  containing  the  samples  of  the  type 
they  sold,  and  were  in  said  order  designated  by  numbers 
appearing  on  said  specimen  book;  that  defendant  wrote  to 
plaintiff,  which  letter  was  received  by  plaintiffs  before  they 
received  the  invoices  as  aforesaid,  to  the  effect  that  they 
could  not  fill  the  order  as  to  the  said  long  primer  and 
brevier  type,  but  that  they  substituted  therefor  a  type  of 
another  style  of  face,  which  was  preferable,  and  was  being 
extensively  used  by  other  newspapers. 

"  6.  That  in  the  printing  business  the  face  of  type  con- 
stitutes a  material  and  essential  part  of  the  type  according 
to  the  particular  use  it  is  to  be  put  to,  and  the  tastes  and 
wishes  of  the  printer  who  uses  it,  and  a  difference  in  the 
face  of  type  is  a  material  and  essential  difference. 

"7.  That  defendant  did  not  mark  the  goods  shipped 
by  it  to  the  Sun  Publishing  Company,  or  to  Marshfield, 
Oregon,  or  to  the  care  of  the  Coos  Bay  Coal  &  Navigation 
Company,  San  Francisco,  CaL,  but  they  were  shipped  only 
as  set  out  in  finding  No.  3. 

"8.  That  the  reasonable  and  the  contract  value  and 
price  of  the  goods  ordered,  is  the  sum  of  $1,780.59,  of 
which  the  plaintiffs  have  paid  the  defendant  the  sum  of 
twelve  hundred  dollars,  and  no  more;  that  the  reasonable 
and  contract  value  and  price  of  the  goods  ordered  which 
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were  not  sent  is  $169.87,  and  of  the  goods  sent  and  not 
ordered  and  not  received,  $169.87. 

"9.  That  the  plaintiff,  before  the  commencement  of 
this  action,  duly  notified  the  defendant  of  its  refusal  to 
take  or  receive  the  said  goods,  or  any  of  them,  and  duly 
demanded  a  return  of  the  twelve  hundred  dollars  paid 
defendant  on  said  order,  and  that  defendant  has  refused 
and  still  does  refuse  to  pay  the  same,  or  any  part  thereof. 

"conclusions  of  law. 

"1.  That  the  contract  and  order  set  out  in  the  findings 
of  fact  are  an  entire  and  non-severable  contract,  and  plain- 
tiff was  not  obliged  to  accept  and  receive  any  part  of  the 
goods  ordered  unless  defendant  filled  substantially  the 
order  as  to  all  the  goods  ordered.  It  being  not  so  filled, 
plaintiff  was  not  obliged  to  accept  the  goods  sent  to  Flana- 
gan &  Bennett. 

"  2.  Defendant  not  having  complied  with  the  conditions 
of  the  contract  on  its  part,  is  not  entitled  to  recover  any 
part  of  the  price  or  value  therefor,  the  goods  having  been 
refused,  nor  to  have  plaintiff  receive  or  pay  for  any  of  the 
goods  shipped  to  Flanagan  &  Bennett. 

"3.  The  plaintiff  is  entitled  to  recover  the  sum  of 
twelve  hundred  dollars  from  the  defendant,  with  interest 
thereon  from  the  first  day  of  January,  1891,  at  the  rate  of 
eight  per  cent  per  annum. 

"It  is,  therefore,  ordered  and  adjudged  that  plaintiff* 
have  and  recover  from  the  defendant  the  sum  of  twelve 
hundred  dollars,  with  interest  thereon  from  the  first  day  of 
January,  1891,  at  the  rate  of  eight  per  cent,  to  wit,  the 
total  sum  of  $1,253.33,  and  legal  interest  thereon  from  the 
entry  of  the  judgment  herein  until  paid,  and  for  its  costs 
to  be  taxed,  and  that  the  property  hereinbefore  attached  be 
sold  to  satisfy  this  judgment  and  costs  and  accruing  costs. 

"Martin  L.  PipeSi  Judge." 
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CoXy  Teal  &  Minora  for  Appellant 

The  two  instruments  set  forth  in  finding  No.  1  must  be 
construed  together,  and  so  construed  they  constitute  a  con- 
tract between  the  parties— on  the  part  of  defendant  to  sell 
and  deliver  personal  property ;  on  the  part  of  plaintiff,  to 
accept,  receive,  and  pay  for  such  property  in  accordance 
with  the  terms  of  the  contract  This  contract  is  a  sever- 
able, and  not  an  entire  contract  {Norris  v.  HanrUf  15  Cal. 
256;  Tenny  v.  Mulvaney,  8  Or.  129;  2  Par.  Con.  29,  31,  517; 
Lucetco  Oil  Ck>,  v.  Brewer^  66  Pa.  St.  351;  Quigley  v.  De  HaaSj 
82  Pa.  St  267;  CJarleUm  v.  Woods,  8  Foster,  290;  3  Am.  & 
Eog.  Enc.  Law,  916;  Sooti  v.  KUtanning  Coal  Co.  89  Pa.  St 
231;  33  Am.  Rep.  763;  Young  dc.  Mfg.  Cto.  v.  Wakefield,  121 
Mass.  91;  Downer  v.  Thompson^  6  Hill,  298;  SouUiwell  v. 
Beezletf,  5  Or.  458.) 

The  contract  between  the  parties  was  performed  in  part  by 
both  parties.  Having  been  so  performed,  neither  party  could 
resdnd  without  the  consent  of  the  other  except  by  placing  the 
other  party  in  as  good  a  position  as  that  which  he  occupied 
before  the  contract  was  executed.  (1  Benj.  Sales,  §§  490,  512, 
565,  572,  573.) 

The  findings  further  show  that  the  only  breach  of  the  con- 
tract which  plaintiff  claims  was  in  not  sending  each  item  ordered. 
They  further  show  that  defendant  promptly  informed  plaintiff 
that  it  could  not  furnish  these  items,  and  would  subsititute  other 
goods  suitable  for  the  purpose,  and  as  good  or  better  than  those 
ordered.  As  the  plaintiff  took  no  notice  of  this  letter,  it  is  pre- 
Boraed  to  have  assented  to  this  change.  (Dovmer  v.  Thompson,  6 
Hill,  208 ;  Smith  v.  Pe«ee,  70  N.  Y.  13 ;  Barton  v.  Kane,  1 8  Wis. 
262;  Boothby  v.  Scales,  27  Wis.  637 ;  Garondelet  Irm  Works  v. 
Moore,  78  111.  65 ;  Hdase  v.  Nonnemaoher,  21  Minn.  486 ;  Paige 
V.  McMUlan,  41  Wis.  337 ;  Hadley  v.  Prather,  64  Ind.  137 ; 
Seed  v.  BandcUl,  29  N.  Y.  359 ;  86  Am.  Dec.  305 ;  Owens  v. 
Btyrges,  67  HI.  366 ;  Doane  v.  Dunham,  65  111.  51 2.) 
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8.  H.  Hazardy  for  Bespondent, 

When  trial  is  by  the  court,  the  findings  of  &ct  need  only 
cover  the  material  issues  made  by  the  pleadings.  {PhUomath 
College  v.  Hartleaa,  6  Or.  158;  25  Am.  Rep.  510;  McFadden 
V.  Friendly,  9  Or.  222;  McEwen  v.  JohMtm^  7  Cal.  260; 
Breeze  v.  Doyle,  19  Cal.  101.) 

If  the  findings  of  fact  do  not  cover  all  of  the  material 
issues  made  by  the  pleadings,  it  is  ih^  duty  of  a  party  to  apply 
to  the  court  for  additional  findings,  and  if  he  fail  to  do  so, 
cause  will  not  be  reversed  on  that  ground,  if  the  findings  are 
sufficient  to  support  the  judgment.  {Imcc  v.  Isthmus  IransU 
By.  Oo.  6  Or.  125 ;  25  Am.  Rep.  506 ;  Logan  v.  Hale,  42  Cal. 
645.) 

Ambiguous  findings  are  to  be  given  a  construction  that 
accords  with  pleadings  and  supports  judgment.  {^Vhitlock  v. 
MandU,  10  Or.  166;  Ooveny  v.  Hale,  49  Cal.  555;  People  v. 
Hager,  52  Cal.  189;  OA(yme  v.  Clark,  60  Cal.  623.) 

The  particular  errors  relied  upon  must  be  specified  in  a 
notice  of  appeal ;  and  it  is  clearly  not  sufficient  to  say  that 
the  court  erred  in  making  a  particular  finding,  when  there 
is  no  bill  of  exceptions,  and  nothing  in  the  record  to  show 
the  particular  error  intended  to  be  charged.  {State  v.  310-- 
Kinnon,  8  Or.  487;  N.  P.  Terminal  Co,  v.  Loewenbeiy,  11 
Or.  286;  Wdssman  v.  Russell,  10  Or.  73;  State  v.  Drake,  11 
Or.  396 ;  FuUcm  v.  EarhaH,  4  Or.  61 ;  HaUock  v.  Poiiland, 
8  Or.  29.) 

The  fact  that  plaintiff  ordered  from  defendant  certain  specie* 
fied  goods,  and  sent  to  defendant  $1,200  as  part  piayment 
thereon,  could  not  Vest  in  the  plaintiff  any  property  in  the 
goods  ordered,  until  the  goods  had  been  appropriated  to  the 
contract.  (Benj.  Sales,  428;  Hedden  v.  Roberts,  134  Mass. 
38 ;  45  Am.  Rep.  276.) 

When  the  vendor,  under  the  contract,  has  the  power  to 
select  and  appropriate  the  goods  to  the  contract,  the  litle  in 
the  goods  does  not  pass,  unless  he  exercise  the  power  iu  cou- 
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formity  with  the  contract.  He  cannot  select  a  greater  or 
lees  quantity,  or  different  kinds  of  goods  than  those  ordered, 
and  if  he  does,  the  buyer  may  refuse  to  receive  the  goods 
and  recover  any  part  of  the  purchase  price,  which  may 
have  been  advanced.  (Benj.  Sales,  §§  505, 506, 512, 58, 910- 
927;  Bruce  v.  Pearson,  3  Johns.  534;  Corning  v.  Colty  5  Wend. 
256;  Leeds  v.  Dunn,  10  N.  Y.  472;  Brewer  v.  Hoibsaionic  R,  R 
Co.  104  Mass.  593.) 

The  acceptance  of  an  offer  may  be  sometimes  signified  by 
performance  alone;  but  in  such  case,  the  performance  must 
be  strictly  in  accordance  with  the  offer.  And  where  one 
person  orders  from  another  a  designated  quantity  and  kind 
of  goods,  and  directs  the  manner  of  shipment,  the  seller 
must  comply  with  the  order  as  to  kind,  quantity,  and  mode 
of  shipment,  and  if  he  fail  so  to  do,  the  buyer  may  Refuse 
to  receive  the  goods.  (Benj.  Sales,  §  38;  1  Pars.  Cont.  476, 
477;  2  Benj.  Sales,  §§  918, 1030, 1032;  Dovmer  v.  Thompson, 
6  Hill,  208 ;  3  Am.  &  Eiig.  Euc.  Law,  846,  858 ;  EliasM  v. 
Eenshaw,  4  Wheat.  225.) 

The  findings  show  that  defendant  furnUhed  plaintiff  a  book 
describing  the  material,  to  use  in  ordering  goo<ls,  and  that  the 
goods  were  ordered  from  the  book  so  furnished;  and  in  such 
case  the  law  requires  that  the  goods  offered  to  be  delivered  must 
be  the  same  as  the  description  or  sample,  and  if  they  were  not, 
plaintiff  had  a  right  to  refuse  to  accept  the  goods  on  tliat 
ground.  (2  Benj.  Sales,  §§  918-925,  977 ;  Bradford  v.  Mnnhj, 
13  Mass,  139  >  7  Am.  Dec.  122;  Perlejf  v.  Balch,  23  Pick. 
283;  34  Am,  Dec.  56;  Fisk  v.  Tank,  12  Wis.  276;  78  Am. 
Dec.  737 ;  Booihby  v.  Scales,  27  Wis.  626 ;  Warder  v.  Fisher, 
48  Wis.  338;  Howe  Machine  Co.  v.  Rodne,  87  111.  105;  Jack 
V.  Des  Moines  etc.  R.  R.  Co.  53  Iowa,  399 ;  Flint  v.  Lyon,  4 
QiL  17;  PoOiemus  v.  Heiman,  45  Cal.  573.) 

In  many  of  the  cases  cited  supra,  the  goods  had  been 
aooepted  bj  the  buyer;  but  in  the  case  at  bar,  plaintiff 
refused  to  accept  on  the  ground  that  defendant  had  failed  to 
comply  with  the  order,  and  in  such  case  vendor  must  show 
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compliance.  {Southwell  v.  Beezley,  5  Or.  143;  Benj.  Sales, 
§  48.) 

In  oflfering  delivery,  the  vendor  is  bound  to  give  the 
buyer  an  opportunity  of  examining  the  goods  so  that  the 
latter  may  satisfy  himself  whether  they  are  in  accordance 
with  the  contract.    (Benj.  Sales,  §§  910,  976, 1042.) 

The  buyer  is  not  bound  to  comply  with  the  contract  at 
all,  but  may  rescind  it,  if  the  seller  refuse  to  let  him  exam- 
ine the  goods  to  see  if  they  are  in  accordance  with  the  con- 
tract.   (Benj.  Sales,  §  1049.) 

The  rule  is  that  when  a  party  claims  the  benefit  of  a 
contract  he  must  allege  and  prove  compliance  with  all  of 
its  terms  on  his  part.    {Hardtvick  v.  ^ate  Ins.  Co.  20  Or.  556.) 

When  the  vendor  fails  to  deliver  goods  in  accordance 
with  the  order,  and  the  vendee  has  paid  the  whole  or  a 
part  of  the  purchase  price  of  the  goods  to  be  delivered,  the 
vendee  may  sue  for  breach  of  contract,  or  bring  an  action 
against  the  vendor  for  money  had  and  received,  and  obtain 
judgment  for  the  amount  paid  with  interest  from  the  time 
it  was  paid.  {Nash  v.  Tovme^  5  Wall.  689;  Benj.  Sales, 
§  1305;  2  Greenl.  Ev.  §  124;  1  Chitty  on  PI.  *385;  Hoxter  v. 
Poppleton,  9  Or.  481;  StewaH  v.  Phy,  11  Or.  335;  Peterson  v. 
Foss,  12  Or.  81.) 

Strahan,  C.  J. — The  most  that  can  be  claimed  for  the 
writing  signed  by  F.  E.  Hall  on  the  seventh  of  October, 
1890,  is  that  it  is  an  offer  on  the  part  of  the  defendant  to 
sell  to  A.  W.  Sefton  and  J.  M.  Siglin  a  printing  outfit,  com- 
prising a  listed  invoice,  at  certain  rates  of  discount;  and 
the  letter  addressed  to  the  defendant  by  Siglin  &  Luse 
under  date  of  November  7, 1890,  enclosing  list  of  machinery 
and  material  wanted,  was  a  notice  to  the  defendant  that 
Messrs.  Siglin  &  Luse  were  willing  to  buy  the  outfit  under 
the  terms  previously  proposed  to  Sefton  &  Siglin,  and  a 
request  that  the  same  be  billed  and  forwarded  to  them  in 
a  particular  manner,  and  they  enclosed  their  check  with 
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said  order  for  $1,200.  The  question  therefore  to  be  deter- 
mined is  whether  or  not  the  defendant  so  complies  with  its 
offer  to  sell  and  the  plaintiff's  order  as  to  create  a  legal 
liability  or  duty  on  the  part  of  the  plaintiff  to  receive  the 
material  shipped  and  to  make  payment  therefor.  The 
plaintiff  directed  the  defendant  to  mark  goods  "  Sun  Pub- 
lishing Co.,  Marshfieldy  Oregon,  care  of  Coos  Bay  Coal  & 
Navigation  Co.,  San  Francisco,  Cal."  Instead  thereof,  the 
defendant  marked  and  shipped  the  goods  to  Flanagan  & 
Bennett,  bankers,  at  Marshfield,  Oregon,  together  with  an 
invoice  of  the  goods  so  shipped,  and  bills  of  lading 
thereof,  accompanied  by  a  draft  for  $580.59,  which  was  the 
balance  claimed  to  be  due  for  said  goods.  The  shipments  ^ 
were  made  in  several  parts,  from  November  25,  1890,  to 
December  8, 1890.  Whether  this  departure  from  the  plain- 
tiff's instructions  would  of  itself  be  suflScient  to  justify  its 
refusal  to  take  the  goods,  it  seems  is  unnecessary  for  us  to 
determine  at  this  time;  but  some  of  the  authorities  to 
which  our  attention  has  been  directed  appear  to  hold  as 
much.  (  Bruce  v.  Pearson,  3  Johns.  534 ;  Coming  v.  OoU,  5 
Wend.  254;  Eliason  v.  Henshaw,  4  Wheat.  225.)  But  how- 
ever this  may  be,  we  think,  under  the  facts  found  by  the 
court,  the  plaintiff  was  not  bound  to  receive  or  pay  for  the 
outfit  forwarded  by  the  defendant  company  lor  other 
reasons. 

On  the  thirtieth  day  of  December,  1890,  Flanagan  & 
Bennett  presented  the  draft  for  balance  of  bill  to  the  plain- 
tifiT,  with  invoices  of  the  goods,  ani  offered  to  deliver  the 
bills  of  lading,  but  the  plaintiff  refused  to  receive  the  same 
or  to  pay  said  draft,  and  a  question  is  made  by  the  plain- 
tiff that  its  order  as  to  time  of  shipment  and  delivery  was 
not  complied  with.  By  its  order  they  informed  the  defend- 
ant "as  we  desire  to  make  the  first  issue  January  7, 1891, 
it  is  desirable  that  the  material  be  here  not  later  than 
December  10,  proximo,  hence  will  ask  you  to  ship  at  once 
and  notify  us  of  date  of  shipment" 
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I  The  principle  contended  for  by  counsel  for  respondent 
is  stated  in  1  Parsons  on  Cont.  *538,  as  follows.  "And  gen- 
erally wherever  in  a  contract  of  sale  it  is  stated  that  some 
precise  fact  is  to  be  done  by  either  party,  this  may  amount 
to  a  condition,  though  not  so  expressed.  As  when  in  a 
contract  for  sale  of  goods  the  words  are  'to  be  delivered  on 
or  before'  a  certain  day,  this  is  a  condition  precedent,  and 
if  they  are  not  delivered  on  or  before  that  day  the  pur- 
chaser is  not  bound  to  take  the  goods."  Andjthe  principle 
is  that  if  time  appear,  on  a  fair  consideration  of  the  lan- 
guage and  the  circumstances,  to  be  of  the  essence  of  the 
contract,  stipulations  in  regard  to  it  will  be  held  conditions 

•Nprecedent^^   (Benj.  Sales,  §  593;  Higgina  v.  Ddeware,  dc.  R.  IL 

f     60  N.  Y.  553.) 

It  appears  from  finding  numbered  5  that  the  items  in 
the  list  of  goods  ordered  as  stated  in  a  former  finding  of 
175  pounds  of  long  primer  No.  11,  and  150  of  brevier  No. 
13,  were  not  filled  or  sent  in  the  shipment  of  the  goods 
sent,  or  at  all,  but  that  instead  thereof  the  defendant  sent 
in  said  shipment  176J  pounds  of  long  primer  and  151 
pounds  of  brevier  of  a  diflferent  face  from  that  ordered  by 
plaintiff;  that  the  order  was  made  by  reference  to  a  speci- 
men book  furnished  by  the  defendant  containing  samples 
of  the  type  sold  by  it,  and  were  in  said  order  designated  by 
numbers  appearing  on  said  book.  Under  these  facts  the 
plaintiff  was  not  bound  to  accept  goods  differing  from  the 
samples  appearing  in  the  book  furnished  it,  and  from 
which  the  selections  were  made. 

Whether  the  samples  in  the  book  furnished  by  the 
defendant  from  which  the  selections  were  made  rendered 
this  transaction  a  sale  by  sample,  it  is  unnecessary  to  con- 
sider for  the  reason  that  the  plaintiff  had  the  right  to 
repudiate  the  transaction  and  to  refuse  to  accept  the  goods 
if  they  were  not  what  it  ordered ;  but  the  appellant  con- 
tended on  this  point  that  the  transaction  was  divisible,  and 
while  the  plaintiff  was  not  bound  to  accept  any  goods 
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which  it  did  not  order,  it  was  bound  to  accept  and  pay 
for  such  as  were  ordered  by  it. 

The  consideration  was  entire,  and  the  merchandise 
ordered  was  a  printing  outfit  for  a  country  newspaper. 
This  outfit  was  composed  of  a  yai^  number  of  items, 
each  one  having  a  separate  value,  but  the  fact  that 
they  did  consist  of  separate  items  and  valuations  could 
hardly  be  regarded  as  decisive-  Was  the  type  such  an 
essential  part  of  the  outfit  that  a  change  in  its  face  or  style 
from  that  ordered  would  materially  affect  the  outfit?  We 
think  it  would.  A  publisher  has  a  right  to  determine  for 
himself  what  style  of  type  shall  fill  his  columns,  and  the 
manufacturer  must  content  himself  by  furnishing  such  as 
are  ordered.  In  this  case  the  plaintiff  may  have  been 
unwilling  to  issue  a  paper  printed  on  such  type  as  the 
defendant  selected.  In  such  case  it  was  not  bound  to 
accept  a  part  of  the  outfit  and  then  undertake  to  procure 
in  other  markets  such  a  type  as  it  had  ordered.  Such  a 
course  would  impose  additional  expense,  risk  and  delays 
upon  it  which  it  was  not  bound  to  incur  or  assume. 

The  defendant  encounters  another  difficulty  in  its 
endeavor  to  compel  the  plaintiff  to  accept  these  goods. 
The  plaintiff  had  the  right  to  examine  and  inspect  the 
goods  before  it  could  be  required  to  accept  and  pay  for  the 
same.  It  is  elementary  law  that  in  offering  delivery  the 
vendor  is  bound  to  give  the  buyer  an  opportunity  of 
examining  the  goods,  so  that  the  latter  may  satisfy  him- 
self whether  they  are  in  accordance  with  the ,  contract. 
(2Benj.  Sales,  §  1042;  Oroninger  v.  Orocker,  62  N.  Y.  151.) 
Under  the  findings  in  this  case,  the  plaintiff  never  had  the 
opportunity  to  inspect  said  goods.  The  invoices  were 
delivered,  and  Messrs.  Flanagan  &  Bennett  offered  to 
deliver  the  bills  of  lading  on  payment  of  the  draft,  but 
this  being  refused,  nothing  further  was  done. 

A  careful  examination  of  the  record  fails  to  disclose 
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any  error  in  the  judgment  appealed  from,  and  the  same 
must  therefore  be  affirmed. 


[Piled  February  22, 1892.] 

3?  Ji  E.  W.  CARVER  V.  JACKSON  COUNTY. 

Appeals —  SpsciFiOATioir  of  Ebbobs. — ^The  general  role  is  that  the  notioe  of 
appeal  in  actions  at  law  must  specify  with  reasonable  certainty  the 
grounds  of  error  upon  which  the  appellant  intends  to  rely ;  but  objectiona 
to  the  jurisdiction  o."  the  court  below  over  the  subject  matter,  and  that 
the  facts  stated  in  the  complaint  do  not  constitute  a  cause  of  action,  may 
be  raised  for  the  first  time  in  the  supreme  court  whether  specified  in  the 
notice  of  appeal  or  not. 

Jackson  county :  L.  R.  Webster,  Judge. 
Plaintiff  appeals.    Affirmed. 

This  is  a  proceeding  by  writ  of  review  to  reverse  the 
action  of  the  county  court  of  Jackson  county  in  the  matter 
of  laying  out  a  public  road  in  said  county.  The  court 
below  dismissed  the  writ  and  rendered  judgment  against 
the  plaintiff  for  costs,  from  which  this  appeal  was  taken. 

The  notice  of  appeal  is  addressed  to  Jackson  county  and 
to  Wm.  M.  Colvig,  district  attorney,  and,  omitting  the  title, 
is  as  follows: 

"  You  and  each  of  you  are  hereby  notified  that  the  above 
named  plaintiff  E.  W  Carver  hereby  appeals  from  the 
decision  and  judgment  rendered  in  the  above  named  court 
in  the  above  named  cause  oi^  the  twenty-ninth  day  of 
March,  1891,  dismissing  the  writ  of  review  and  rendering 
a  judgment  against  said  plaintiff  for  the  costs  of  said  pro- 
ceeding, to  the  supreme  court  of  the  state  of  Oregon,  and 
from  the  whole  of  said  judgment  and  decision. 

"  H.  K.  Hanna,  and 

"  C.  W.  K AHLER, 

"Attorneys  for  Plaintiff." 
n.  K,  Hanna^  for  Appellant. 

Wm.  M.  Colvig,  for  Respondent 
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Strahan,  C.  J. — ^Upon  the  argument  in  this  court,  coun- 
sel for  the  respondent  objected  to  the  consideration  of  any 
of  the  supposed  errors  in  the  record  because  the  same  were 
not  assigned  in  the  notice  of  appeal. 

Section  537,  Hill's  Code,  among  other  things,  provides 
in  case  the  judgment  be  one  rendered  in  an  action  at  law, 
the  notice  of  appeal  shall  specify  with  reasonable  certainty 
the  grounds  of  error  upon  which  the  appellant  intends  to 
rely  upon  the  appeal ;  and  section  544  authorizes  this  court 
to  affirm,  reverse  or  modify  the  judgment  or  decree  ap- 
pealed from  in  the  respect  mentioned  in  the  notice,  and 
not  otherwise. 

These  provisions  of  the  code,  according  to  the  plain 
import  of  the  language,  require  that  in  an  action  at  law 
the  notice  of  appeal  to  this  court  must  specify  the  grounds 
of  error  upon  which  the  appellant  intends  to  rely,  and  such 
has  generally  been  the  interpretation  placed  upon  them  by 
this  court  (Dolph  v.  Nickum,  2  Or.  202 ;  FaUon  v.  Earhari, 
4  Or.  61 ;  Lewis  v.  LewiSy  4  Or.  209;  Williams  v.  OaUick,  11 
Or.  337 ;  Krewson  v.  Purdomy  13  Or.  563.)  But  an  exception 
to  this  rule  was  stated  and  recognized  in  this  court  for  the 
first  time  in  McKay  v.  Freeman,  6  Or.  449.  In  that  case  the 
court  said :  *'  Before  examining  the  assignment  of  error  set 
out  in  the  notice  of  appeal,  it  is  necessary  for  us  to  pass 
upon  the  objections  made  for  the  first  time  in  this  court  to 
the  sufi&ciency  of  the  complaint  and  to  the  jurisdiction  of 
the  court  below  over  the  subject  matter  of  the  action.  It 
has  been  the  practice  of  this  court  to  consider  that  the  court 
below  had  not  jurisdiction  of  the  subject  matter  and  that 
the  complaint  does  not  state  facts  sufiicient  to  constitute  a 
cause  of  action  or  suit,  whether  they  are  assigned  as  error 
in  the  notice  of  appeal  or  not"  And  this  seems  to  have 
been  followed  in  State  v.  McKinnon,  8  Or.  487.  The  reason 
of  this  exception  was  not  stated,  but  no  doubt  it  is  that  in 
a  case  where  the  court  below  was  without  jurisdiction  or 
where  it  acted  upon  a  pleading  which  was  utterly  destitute 
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of  legal  merit,  that  is,  which  entirely  failed  to  state  a  cause 
of  action  or  defense,  the  court  was  without  power  to  render 
a  judgment  that  would  be  of  any  validity,  and  therefore 
rather  than  encumber  its  records  with  nullities  in  the  form 
of  void  judgments  the  court  would  of  its  own  motion  take 
notice  of  the  objection  though  not  assigned  as  error  in  the 
notice  of  appeal. 

This  case  is  not  within  the  exception  above  referred  to, 
and  it  is  difficult  to  see  how  we  can  examine  the  supposed 
errors  without  disregarding  the  plain  mandate  of  the 
statute.  Woodruff  v.  Douglas  Co.  17  Or.  314,  was  found  by 
the  court  to  be  within  the  exception  and,  properly  under- 
stood, is  in  harmony  with  the  other  cases  on  the  subject 

These  suggestions  lead  to  an  affirmance  of  the  judgment, 
and  it  is  so  ordered. 


22  64 
42  249 
42    624 


[FUed  February  29, 1892.] 

g  sStI  B.  vandusen  et  al.  v.  C.  W.  SHIVELY. 

29*    76 

^^  Eyidenox — BouiTDABiigs — GouBSBS  AKD  DisTAiTCBB — MoiruMEiiTs. — The  loca- 

22    64         tion  of  a  disputed  boundary  ia  a  question  of  fact  to  be  determined  from 

^  *;-^         the  evidence,  wherein  the  object  ia  to  follow  in  the  '*  footsteps  of  the  sor- 

veyor"  who  established  the  original  line;  and,  in  so  doing,  courses  and 

distances  must  yield  to  monuments,  such  as  marks  and  blazes  on  trees 

^    ^         and  other  like  indicia  of  the  line. 
44     88 

Clatsop  county :  F.  J.  Taylor,  Judge. 

Defendant  appeals.    Reversed, 

Sidney  Ddl,  for  Appellant. 

J,  Q.  A.  Bowlby,{or  Respondent 

Bean,  J. — ^This  is  a  suit  to  establish  the  west  line  of  the 
donation  claim  of  John  M.  Shively,  in  Clatsop  county. 
The  real  controversy  in  the  case  is  the  true  location  of  the 
southwest  comer  of  the  claim.  Plaintiffs  claim  this  corner 
to  be  identical  with  the  northwest  comer  of  the  donation 
claim  of  H.  S.  Aiken,  as  established  by  the  government 
surveyor  in  1859,  while  defendant  claims  the  corner  to  be 
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one  hundred  and  forty  feot  west  of  the  supposed  Aiken 
corner.  The  Shively  claim  was  located  in  1844,  and  the 
boundary  lines  thereof  surveyed  and  marked  on  the  ground 
by  a  private  surveyor.  After  the  passage  of  the  donation 
law,  to  wit,  in  1856,  the  claim  was  surveyed  by  John 
Trutch,  a  govenjment  surveyor,  and  the  comers  estab- 
lished, but  the  southwest  comer,  as  fixed  by  him,  seems  to 
have  become  obliterated  and  lost,  so  that  it  cannot  now  be 
found.  In  1857  the  McClure  and  Cook  claims,  which 
adjoin  Shively's  claim  on  the  west,  were  surveyed,  the  field- 
notes  of  which  call  for  the  west  line  of  Shively's  claim  as 
the  east  line  of  these  claims.  In  1859  the  Aiken  claim, 
adjoining  Shively  on  the  south,  was  surveyed.  The  field- 
notes  of  this  claim  show  that  the  southwest  comer  of  the 
Shively  claim,  as  established  by  Trutch,  is  the  northwest 
comer  of  this  claim,  and  its  north  line  is  the  south  line  of 
the  Shively  claim.  In  making  the  survey  of  the  Aiken 
claim  it  seems  that  the  southwest  corner  of  the  Shively 
claim  as  established  by  Trutch  was  not  found  by  the  sur- 
veyor, but  a  new  stake  was  set  by  him  at  the  point  he 
supposed  to  be  the  true  location  of  the  comer.  It  is  from 
this  stake  plaintifis  contend  the  true  line  in  dispute  should 
commence  and  be  extended  north  to  the  admitted  north- 
west comer  of  the  Shively  claim. 

The  line  as  actually  run  on  the  ground  by  Trutch,  if  it 
can  be  ascertained,  is  the  line  which  must  govern  in  this 
case,  and  courses  and  distances,  as  given  in  the  field-notes, 
must  yield  thereto.  {Goodman  v.  Myrick,  5  Or.  65.)  The 
location  of  this  line  is  a  question  of  fact  to  be  ascertained 
from  the  evidence.  The  courses  and  distances  as  given  in 
the  field-notes  are  but  descriptions  which  serve  to  assist  in 
determining  where  the  line  was  actually  run.  But  where 
the  Une  can  be  shown  from  the  marks  and  blazes  on  the 
trees  or  other  natural  monuments  or  calls,  the  courses  and 

distances  must  yield  to  it    In  cases  of  this  kind,  the  object 
xxn  Ob.— 6. 
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is  to  follow  in  the  "footsteps  of  the  surveyor"  as  nearly  as 
possible.  No  fixed  or  certain  rules  can  be  laid  down  by 
wbich  questions  of  disputed  boundaries  can  be  settled,  but 
each  case  must  depend  upon  its  own  particular  facts.  The 
courses  and  distances  in  this  case  are  entitled  to  but  little 
weight  in  determining  the  line  in  dispute,  as  they  do  not 
correspond  with  the  line  as  claimed  by  either  party. 

The  evidence  is  not  at  all  satisfactory,  owing  in  part  to  the 
lapse  of  time  since  the  claim  was  surveyed,  the  changes 
that  have  taken  place  in  the  surface  of  the  country,  the 
destruction  t)f  the  witness-trees  at  the  southwest  comer,  and 
the  destruction  of  many  of  the  marked  trees  along  the  line; 
so  that  we  can  only  hope  to  approximate  a  correct  result 
From  an  examination  of  the  evidence,  it  seems  to  us  the 
line  claimed  by  defendant  is  shown  by  a  preponderance  of 
the  evidence  to  be  the  one  actually  run  by  Trutch,  and 
therefore  the  true  location  of  the  line  in  dispute.  It  is 
identified  by  J.  M.  Shively  as  the  line  run  by  him  in  1844, 
when  he  surveyed  the  claim  for  O'Neil,  and  the  evidence 
shows  that  Trutch  followed  this  line  in  making  his  survey. 
It  substantially  agrees  with  the  natural  calls  in  the  Trutch 
field-notes,  especially  the  crossing  of  the  two  creeks,  while 
none  of  these  calls  is  found  on  the  line  as  claimed  by 
plaintiiBfs. 

It  is  distinctly  traceable  on  the  ground,  according  to  the 
evidence,  by  the  marks  and  blazes  on  the  trees,  and  sub- 
stantially agrees  with  the  reputed  claim  line  as  evidenced 
by  the  fence  between  Brown  &  Stevens  and  the  fence  of 
Flavel.  It  intersects  the  northwest  corner  of  block  56, 
Shively's  Astoria,  as  laid  out  and  platted  in  1844,  as  shown 
on  the  plat;  while  the  line  claimed  by  plaintiff  is  about 
fifty  feet  east.  The  evidence  indicates  that  it  intersects  the 
southeast  corner  of  the  McGlure  claim  and  crosses  the  sec- 
tion line  at  or  near  the  point  called  for  in  the  field-notes, 
while  plaintiffs'  line  crosses  the  section  line  some  sixty  feet 
farther  east    These,  and  other  facts  not  necessary  to  state. 


Feb.  1892.]  Vanduben  v.  Shivkly.  67 


Opinion  of  the  court— Bkak,  J. 


impel  OS  to  the  conclusion  that  on  the  evidence  before  us, 
the  line  as  contended  for  by  defendant  must  prevail. 

The  plaintiffs'  contention  is  supported  only  by  the  fact 
that  what  they  claim  to  be  the  southwest  comer  of  the 
Shively  claim  is  the  northwest  comer  of  the  Aiken  claim 
as  located  in  1859,  and  which  was  intended  to  be  identical 
with  the  true  southwest  comer  of  the  Shively  claim,  and  is 
within  six  feet  of  the  correct  distance  from  the  southeast 
comer  of  the  Shively  claim  according  to  the  field-notes. 
This  comer  was  established  or  located  about  three  years 
after  the  Shively  claim  was  surveyed,  and  of  course  cannot 
prevail  over  the  true  corner  of  that  claim,  when  ascer- 
tained. That  it  is  located  at  the  correct  distance  from  the 
southeast  comer  of  the  Shively  claim  is  a  circumstance  in 
plaintiffs'  favor,  but  not  a  controlling  one,  when  it  is  con- 
sidered that  none  of  the  government  calls  are  found  on  the 
line  extended  from  this  point  to  the  northwest  comer  of 
the  Shively  claim,  nor  does  it  bear  the  correct  course  or 
distance;  and,  according  to  the  statement  of  defendant's 
counsel,  it  would,  if  adopted,  "cut  off  ten  of  the  patent 
number  of  acres"  from  the  Shively  claim. 

It  follows  that  the  decree  of  the  court  below  must  be 
reversed  and  the  cause  remanded  with  directions  to  appoint 
a  commission  to  mark  upon  the  grounds  with  proper  monu- 
ments the  west  line  of  the  Shively  claim,  commenceing  at 
the  northwest  comer  of  the  claim,  and  running  thence  in 
a  straight  line  to  a  point  one  hundred  and  forty  feet  west  of 
the  stone  monument  set  for  the  southwest  comer  of  the 
claim  by  the  commissioners  appointed  by  that  court  in  this 
suit 
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GIDEON  F.  HODSON  v.  J.  0.  GOODALK 

Ck>NTXB8iON — Chattels  Sbyebed  fbom  Beai/ty — Title  to  Lahd — Paeol 
Testimony. — In  an  action  for  the  conversion  of  chattels,  the  ownership  of 
w^ch  depends  upon  the  fact  that  they  have  been  severed  from  the  land 
of  plaintiff,  the  title  to  the  land  is  only  collateral  to  the  main  tact  in  dis- 
pute, and  may  be  proven  by  parol. 

Confusion  of  Goods — Pabtition  of  Chattels. — ^Where  the  owners  of  differ- 
ent lots  of  logs  voluntarily  commingled  them  in  a  stream  at  a  point  where 
there  is  no  market  for  them,  and  where  they  cannot  be  separated,  it  is 
necessarily  an  incident  to  the  voluntary  commingling  that  any  one  or 
more  of  the  owners,  upon  notice  to  the  others,  may  at  the  common 
expense  of  all  in  proportion  to  their  holdings,  move  the  logs  to  some 
point  where  separation  may  be  conveniently  possible. 

Lane  county:  M.  L.  Pipes,  Judge. 
Defendant  appeals.    Affirmed. 

The  complaint  alleges  in  substance  that  the  plaintiff 
was  on  the  fourteenth  day  of  March,  1890,  the  owner  and 
in  the  possession  in  Lane  county,  Oregon,  of  1,300,000  feet 
of  good  merchantable  saw  logs,  branded  as  follows,  to-wit, 
about  700,000  with  the  figure  "7,"  and  about  600,000  feet 
with  the  figure  "  2,"  and  that  said  logs  were  of  the  value  of 
$4.50  per  thousand  feet,  and  of  the  aggregate  value  of 
$5,850;  that  on  said  fourteenth  day  of  March,  1890,  defend- 
ant wrongfully  and  unlawfully,  and  without  plaintiff's 
consent,  took  said  logs  into  his  possession  in  said  Lane 
county  and  converted  the  same  to  his  own  use,  to  plaintiflF's 
damage  in  the  sum  of  $5,850;  that  on  the  twentieth  day 
of  March,  1890,  plaintiff  demanded  possession  of  said  logs 
from  the  defendant;  that  defendant  claimed  to  be  the 
owner  thereof,  and  failed,  neglected  and  refused  to  deliver 
the  same  or  any  part  thereof  to  plaintiff,  and  still  with- 
holds the  same  from  the  plaintiff,  to  his  damage  in  the  sum 
of  $5,850,  with  interest  at  the  rate  of  eight  per  cent  per 
annum  since  the  fourteenth  day  of  March,  1890. 

The  answer  denies  each  material  allegation  of  the  com- 
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plaint,  and  then  alleges  certain  matters  in  the  nature  of  an 
estoppel  en  pais. 

The  reply  denied  the  new  matter  in  the  answer. 

A  trial  before  a  jury  resulted  in  a  verdict  for  the  plain- 
tiff in  the  sum  of  $2,080,  on  which  judgment  was  duly 
entered,  from  which  this  appeal  was  taken.  Thirty-four 
assignments  of  error  are  made  in  the  notice  of  appeal,  but 
only  such  as  are  necessary  to  a  proper  disposition  of  the 
cause  will  be  noticed  in  the  opinion. 

W.  W.  Thayer,  and  A.  E,  Gallagher,  for  Appellant 

L.  BUyeu^  and  Geo.  A.  Dorris,  for  Respondent. 

Strahan,  C.  J. — An  objection  was  made  in  the  court 
below  and  argued  here  upon  an  exception  to  the  compe- 
tency of  the  evidence  offered  on  the  part  of  the  plaintiff  to 
prove  title  to  the  1<^  in  controversy.  The  evidence  on  the 
part  of  the  plaintiff  on  this  subject  wa^s  to  the  effect  that 
plaintiff  and  one  Harrill  made  a  contract,  by  the  terms  of 
which  plaintiff  was  to  furnish  the  timber,  provision  the 
camp,  pay  the  hands  and  other  expenses,  and  Harrill  was 
to  superintend  the  cutting  of  the  logs  and  putting  them  in 
the  river,  and  was  to  have  the  privilege  of  purchasing  them 
from  the  plaintiff  for  fifty  cents  per  thousand  feet,  and 
Harrill  was  to  reimburse  the  plaintiff  for  all  sums  so 
expended,  with  ten  per  cent  interest  thereon.  By  the 
terms  of  the  contract,  the  logs  were  to  be  and  remain  the 
property  of  the  plaintiff,  and  to  be  in  his  possesion  and 
under  hia  control  until  Harrill  should  buy  and  pay  for 
them,  which  he  might  do  at  any  time  before  the  close  of 
the  season  for  running  logs.  The  evidence  further  tended 
to  prove  that  all  the  logs  in  controversy  were  branded 
"7"  and  "2,^*  and  were  cut  under*  this  contract  partly  on 
the  plaintiff's  land  and  partly  on  the  land  of  E.  Banty 
from  timber  purchased  of  him  by  plaintiff;  that  the  logs 
were  cut  by  and  under  the  direction  of  Harrill  and  one 
Striker,  who  was  his  partner  in  the  logging  business,  and 
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who  became  a  partner  with  Harrill  in  this  contract  after 
the  making  of  the  same;  that  plaintiff  furnished  all  the 
timber  and  paid  all  the  expenses,  for  running  the  camp, 
cutting  and  putting  in  the  logs,  etc.;  that  on  the  fourth  day 
of  February,  1890,  all  the  "7"  and  "2"  logs  but  a  few 
which  were  in  the  Mohawk  river  and  within  one  and  a 
half  miles  at  the  farthest  from  plaintiff's  land,  were  in  the 
river  or  banked  on  plaintiff's  land,  and  all  of  them  were  in 
his  possession  and  owned  by  him;  that  there  were  about 
six  million  feet  of  other  logs  in  the  river;  that  plaintiff's 
logs  were  put  in  the  river  and  were  behind  all  the  other 
logs;  that  there  were  fourteen  different  brands  of  logs  in 
the  river,  owned  by  other  parties ;  that  all  the  brands  had 
been  put  in  indiscriminately  and  mixed  and  commingled  by 
common  consent  of  the  parties  who  owned  them;    that 
about  one-half  of  the  logs  in  the  river  had  been  run  by 
Harrill  and  Striker  to  or  near  the  mouth  of  the  Mohawk 
river,  and  that  they  were  engaged  on  those  branded  "2" 
and  "  7,"  and  running  them  with  all  the  other  logs  in  the 
river,  when  on  the  fourth  day  of  February,  1890,  high 
water  carried  a  great  many  of  the  lower  logs  out  of  tibe 
Mohawk ;  that  on  that  day,  and  before  the  plaintiff's  logs 
had  been  moved  by  the  high  water,  Harrill  and  Striker  went 
to  the  plaintiff  and  informed  him  that  owing  to  their  loss  at 
the  mouth  of  the  river  they  would  be  unable  to  purchase 
the  7's  and  2's  under  their  contract,  and  that  they  would 
do  no  more  work  on  that  river,  and  advised  the  plaintiff  to 
take  steps  to  secure  his  logs  against  the  high  water,  which 
plaintiff  did  at  once  attempt  to  do.    But  on  that  night  they 
were  carried  about  four  miles  down  the  river  with  other  logs 
where  they  were  lodged  in  a  jam,  in  which  were  lodged  in 
all  about  four  million  feet  of  all  the  different  brands  in  the 
river;   that  the  upper  part  of  the  jam  consisted  of  about 
400,000  feet,  nearly  all  being  branded  "7"  and  "2";  that 
only  a  part  of  the  "  7  "  and  "  2 "  brands  got  out  of  the  Mo- 
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hiwk,  and  they  were  in  the  McKenzie  and  Willamette 
rivers. 

The  evidence  on  the  part  of  the  plaintiff,  and  given  by 
the  plaintiff  on  his  own  behalf,  tended  to  prove  that  he  was 
the  owner  and  in  possession  of  the  land  on  which  the  logs 
were  cut,  and  he  claimed  to  be  the  owner  of  the  logs 
b-^cause  be  was  the  owner  of  the  land  and  in  possession 
t  sereof,  and  because  he  had  made  a  contract  with  Harrill 
and  Striker  for  cutting  the  logs  on  the  land,  and  he  had 
never  parted  with  their  possession  until  they  were  taken  by 
the  defendant. 

The  defendant's  exception  is  that  it  is  not  competent  to 
prove  title  to  land  by  oral  evidence;  but  the  exception  can 
not  be  sustained  because  the  inquiry  as  to  the  title  to  the 
land  is  only  collateral.  It  is  not  the  main  fact  in  dispute, 
and  it  is  only  proven  as  a  fact  tending  to  show  title  in  the 
logs  after  they  were  severed  from  the  realty.  In  this  and 
many  other  similar  cases  arising  constantly  in  practice, 
oral  evidence  of  the  fact  and  of  the  possession  of  the  realty 
from  which  the  chattel  was  severed  is  received,  and  rarely 
objected  to.  Besides  this,  the  evidence  went  to  the  jury 
without  objection,  and  the  exception  was  to  the  refusal  of 
the  court  to  withdraw  it.  But  that  does  not  change  the 
force  of  the  objection  in  this  case.  We  place  the  decision 
on  the  ground  that  this  evidence  was  competent  for  the 
purpose  for  which  it  was  offered.  But  the  appellant's 
counsel  insist  that  plaintiff's  evidence  did  not  go  far  enough 
to  establish  his  possession.  It  is  not  perceived  how  this 
contention  can  be  sustained.  Plaintiff  testified  that  he  was 
in  possession  of  the  land  and  the  logs.  This  presented  a 
question  of  fact  upon  which  the  jury  was  compelled  to 
pass.  The  defendant  might  have  pressed  the  inquiry 
further  and  ascertained  in  what  manner  the  plaintiff  was 
in  possession,  that  is,  whether  he  was  actually  in  posses- 
sion by  occupying  the  land,  or  whether  it  was  such  posses- 
sion as  the  law  declares  follows  the  legal  title ;  but  this  he 
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did  not  do,  and  this  court  is  unable  to  indulge  in  any  con- 
jectures on  the  subject  in  the  present  condition  of  the  record 
before  us.  There  was  evidence  on  the  point  which  was 
competent,  and  that  is  sufficient. 

The  plaintiff's  counsel  asked  him:  **How  many  of 
the  figure  '7'  were  put  into  the  river?"  To  which  the 
defendant  objected  but  the  objection  was  not  allowed,  and 
an  exception  taken,  and  the  witness  answered,  "About 
836,000  feet."  The  same  question  was  asked  about  the  2's, 
with  the  same  objection  and  exception,  and  the  witness 
answered :  "  About  700,000  feet."  There  was  a  dispute  as 
to  the  quantity  of  logs  the  plaintifiF  had  in  the  river  and 
the  quantity  of  plaintiff's  logs  that  came  into  defendant's 
possession;  and  we  think  this  evidence  relevant  and  com- 
petent on  those  questions.  The  same  may  be  said  as  to  the 
question  asked  Oscar  Parsons  as  to  the  number  of  logs,  2*8 
and  7's,  put  in  the  Mohawk  river  when  the  defendant  took 
them.  This  evidence  was  not  direct  and  probably  not  sat- 
isfactory in  itself,  but  it  contained  some  facts  which  would 
necessarily  enter  into  the  deliberations  of  the  jury,  and 
could  be  used  by  them  in  connection  with  the  other  evi- 
dence in  the  case  in  computing  the  plaintiff's  interest  in 
the  jam  and  the  proportion  of  the  2's  and  7's  taken  by  the 
defendant. 

The  plaintiff's  counsel  asked  him:  "Did  you  get  any 
money  from  any  body  to  run  the  camp?"  Also  the  follow- 
ing: "Now,  are  there  any  expenses  for  putting  in  those 
logs  that  have  not  been  paid  yet?"  Each  of  these  ques- 
tions was  objected  to;  and  the  objections  being  overruled, 
an  exception  was  taken,  and  the  witness  answered  each 
question  affirmatively.  The  facts  sought  to  be  elicted  by 
these  questions  have  no  direct  bearing  upon  the  questions 
at  issue;  but  the  questions  were  evidently  asked  for  the 
purpose  of  amplyfying  the  facts  already  in  evidence  by 
the  plaintiff  without  objection ;  that  his  contract  with  Har- 
rill  obliged  him  to  advance  the  money  to  pay  the  expenses 
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of  running  the  logging  camp  and  for  putting  the  logs  into 
the  river.  This  evidence  was  intended  to  show  more  spe- 
cifically and  with  greater  particularity  the  fact  that  the 
plaintifif  did  perform  this  part  of  his  agreement  with  Har- 
nll.  Inasmuch  as  the  defendant  claims  title  to  the  logs 
through  Harrill  and  Striker,  it  became  necessary  for  the 
plaintiff  to  prove  what  contract  he  had  with  them,  for 
the  purpose  of  showing  to  the  jury  that  they  had  derived 
no  title  to  the  logs  through  him.  In  this  way  the  plaintiff 
might  get  some  immaterial  evidence  before  the  jury,  because 
it  was  so  connected  with  other  questions  that  were  material 
that  they  could  not  be  separated,  but  such  evidence  could 
do  the  defendant  no  injury,  and  it  would  be  a  refinement 
of  technicality  not  to  be  thought  of  to  reverse  a  judgment 
npon  such  an  exception. 

The  plaintiff's  counsel  asked  the  witness  Oscar  Parsons 
the  following  question:  "  From  what  you  saw  in  your  trips 
down  the  river,  how  many  of  those  logs,  figures  "  2 "  and 
"7,"  went  to  Corvallis  and  Harrisburg?"  This  question 
was  objected  to;  and  the  same  being  overruled,  an  excep- 
tion was  taken,  and  the  witness  answered,  "About  one 
million  feet."  This  question  was  asked  on  re-di.ect  exam- 
ination. The  witness  had  previously  testified,  without 
objection,  that  he  was  a  logger;  had  logged  seven  years 
on  the  Mohawk  river;  that  he  had  helped  run  all  the  logs 
in  the  Mohawk  for  Harrill  and  Striker,  and  was  their  fore- 
man, and  knew  the  exact  location  of  all  the  logs  after  the 
flood,  and  when  the  defendant  took  them;  that  the  defend- 
ant took  all  the  logs  left  in  the  Mohawk  river  after  the 
flood  that  could  be  gotten  out  and  driven  down;  that  the 
defendant  made  two  drives  and  cleared  them  all  up  that 
he  could  get;  that  witness  worked  for  the  defendant  on 
both  of  these  drives;  helped  break  the  jam  and  run  the 
logs  to  Coburg,  Harrisburg,  and  Corvallis,  where  the  defend- 
ant used  or  sold  them.  All  the  fourteen  brands  in  the  river 
were  T)ut  in  and  run  indiscriminately,  no  effort  being  made 
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to  separate  them.  They  were  all  being  ran  by  Harrill  and 
Striker  when  the  flood  came,  and  were  mingled  together  by 
them.  In  view  of  this  evidence  the  plaintiff  was  properly 
allowed  the  answer  to  the  question  under  consideration. 
The  material  issue  was  the  quantity  of  these  logs  used  by 
the  defendant,  and  this  question  and  answer,  when  taken 
in  connection  with  the  preceding  part  of  the  evidence  of 
this  witness,  had  a  direct  bearing  upon  that  question. 

On  the  cross-examination  of  this  witness,  the  defend- 
ant's counsel  asked  him  this  question:  ''What  would  be 
the  value  of  the  logs,  2's  and  7's,  if  you  were  to  buy  them 
as  they  were  in  these  jams  at  the  time  the  defendant  took 
them  and  take  them  mixed  up  with  the  other  logs  of  the 
defendant's  there,  without  the  right,  in  running  them,  to 
interfere  with  the  defendant's  logs  or  to  run  them  altogether 
otherwise  than  at  the  owner's  expense?"  This  question 
was  objected  to  by  the  plaintiff,  which  objection  was  sus- 
tained by  the  court  and  an  exception  taken.  The  defend- 
ants counsel  stated  to  the  court  that  he  expected  the 
witness  to  answer  that  these  logs,  7's  and  2's,  would  not  be 
worth  anything  if  taken  mixed  up  with  those  other  logs, 
for  the  reason  that  to  separate  them  and  run  them  sepa- 
rately would  cost  more  than  the  logs  were  worth,  and  for 
the  reason  that  to  run  so  many  of  the  other  brands  as 
would  be  necessary  to  cause  a  separation  of  the  7's  and  2's 
from  them,  or  to  run  them  together  at  the  purchaser's  own 
expense,  would  also  cost  more  than  they  were  worth.  The 
question  is  unnecessarily  prolix  and  its  meaning  is  not 
obvious,  and  the  facts  which  counsel  expected  to  elicit  by 
the  answer  consist  almost  entirely  of  an  argument^  the 
obvious  purpose  of  which  was  to  show  that  the  logs  were 
of  no  value.  It  must  be  remembered  that  the  evidence  in 
the  case  tended  to  show  that  these  logs  in  the  river  were 
mingled  together  by  the  owners  of  the  various  brands  by 
mutual  consent.  It  does  not  appear  to  us  under  such  cir- 
cumstances if  the  expense  of  separating  was  so  great  in 
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that  small  river,  or  in  the  jam  where  they  were  lodged, 
that  any  one  or  more  of  such  owners  was  bound  to  sepa- 
rate his  logs  from  the  others  before  proceeding  to  run  his 
own  logs.    There  was  no  market  there  for  the  logs,  and  it 
probably  was  impossible  to  separate  them  in  such  a  small 
stream;  but  if  they  could  not  be  separated  there  they  could 
be  driven  down  the  stream  to  some  point  where  separation 
was  possible  and  convenient;  and  if  that  was  the  cheapest 
and  best  mode  of  doing  it,  then  any  one  or  more  owners  of 
the  logs,  upon  notice  to  the  other  owners,  had  the  right  to 
pursue  that  course  with  them  and  to  compel  all  the  other 
owners  who  did  not  aid  or  participate  in  the  run  to  con- 
tribute his  proportion  of  the  reasonable  expenses  of  run- 
ning the  same.    This  is  a  necessary  incident  of  the  consent 
to  mingle  together,  and  each  owner  must  be  held  to  have 
impliedly  consented  to  mingle  his  logs  with  the  others  in 
the  river.    This  must  be  so,  or  else  one  contrary  owner  has 
it  in  his  power  to  virtually  confiscate  all  the  logs  thus 
mingled  by  refusing  his  consent  to  permit  his  logs  to  be 
driven  with  the  others.    No  such  consequence  as  this  was 
intended  by  any  of  the  common  owners,  and  is  not  to  be 
gathered  either  from  their  acts  or  words.    The  same  reason- 
ing is  applicable  to  the  other  question  asked  Oscar  Parsons. 
The  defendant  also  contends  that  these  questions  and  the 
answers  expected  presented  a  question  as  to  the  correct 
measure  of  damages,  but  that  question  will  be  considered 
in  connection  with  the  court's  charge  on  that  subject. 

On  the  subject  of  the  measure  of  damages,  the  court 
instructed  the  jury  as  follows:  "And  then  you  must  find 
out  what  those  logs  were  worth,  when  and  where  the  defend- 
ant took  them,  if  he  took  them.  There  is  testimony  tend- 
ing to  show  that  he  took  them  up  the  Mohawk  river.  There 
is  some  evidence  tending  to  show  what  the  logs  were  worth 
at  the  mouth  of  the  Mohawk  river  (that  kind,  character  and 
quality  of  logs),  and  that  too  when  the  logs  were  away  from 
the  market  some  di^stauce.    You  will  find  from  the  evidence 
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the  market  value  at  the  nearest  market,  the  nearest  con- 
venient market,  and  then  you  will  find  from  the  evidence 
what  it  cost  to  take  the  logs  from  where  they  were  to  that 
place,  and  deduct  that  from  the  value  of  the  logs  at  that 
place ;  and  when  you  have  found  that,  that  is  the  amount 
you  are  to  find  for  the  plaintiff."  On  the  same  subject  the 
defendant  requested  the  following  instruction :  "  You  will 
then  ascertain  from  the  evidence  the  value  of  the  number 
of  these  logs  which  defendant  took  and  converted,  and  in 
estimating  that  value  you  will  find  what  those  logs  would 
sell  for  as  they  were  in  the  condition  and  at  the  time  in 
which  the  defendant  took  them,  mixed  up  there  as  they 
were  with  all  the  other  logs,  and  the  purchaser  to  take  his 
chances  of  getting  them  out  of  there  at  his  own  costs,  and 
of  getting  any  pay  from  the  owners  of  the  other  logs  for 
any  work  done  on  those  other  logs,  except  what  the  owners 
of  those  other  logs  might  agree  to  pay  the  purchaser  there- 
for." 

There  are  some  di'^^repancies  in  the  authorities  as  to  what 
is  the  measure  of  damages  in  an  action  of  trover,  though 
the  general  rule  undoubtedly  is  the  value  of  the  property 
at  the  time  the  same  was  converted,  with  interest  from  the 
time  of  such  conversion.  The  defendant  seems  to  concede 
this  to  be  the  correct  rule,  but  his  contention  is  €is  to  the 
time  and  place  of  conversion,  and  much  of  his  evidence 
upon  the  trial  was  directed  to  the  condition  of  the  logs  as 
they  were  in  Mohawk  river;  but  we  have  already  held  that 
any  one  of  the  owners  of  these  logs  might  move  them  down 
the  river  to  some  place  where  they  could  be  conveniently 
separated,  and  that  by  so  doing  he  committed  no  wrong. 
It  would  result  from  this,  therefore,  that  the  defendant's 
acts  in  moving  the  logs  down  the  river  to  a  point  where 
they  could  have  been  easily  separated,  was  the  exercise  of 
a  rightful  dominion  over  them  and  not  a  wrong  of  which 
the  plaintiff  could  complain. 
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The  defendant's  acts  only  became  wrongful  when  he 
carried  the  logs  beyond  that  place.  But  in  addition  to 
this  it  appears  there  was  no  market  for  logs  in  Mohawk 
river  in  the  condition  these  were  in.  In  such  case  their 
value  would  be  determined  by  the  nearest  and  most  con- 
venient market,  deducting  the  cost  of  their  transportation 
and  delivery  at  that  place.  The  justice  of  this  principle 
oommends  it  to  our  favorable  oonsideration,  and  the  right  to 
deduct  the  expense  was  practically  applied  in  MeLean  Co.  Oaal 
Co.  V.  Lcmg,  81  III  350;  IM  v.  Canfidd,  66  Pa.  St  454. 

Finding  no  error  in  the  judgment  appealed  from,  the 
same  must  be  affirmed. 
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W.  L.  VANCE  KT  AL.  V.  FRANK  WOOD. 

EnscTXEiTT  —  Advkbse  Holding  —  Privity  of  Possession  —  EyiDKNCK.-^In 

actions  of  ejectment  where  the  defen^  relied  upon  is  adverse  possession       ^     '^ 

icft  the  statutory  period  of  limitations,  made  up  of  several  hostile  hold-      -» 

ings,  each  leas  than  the  requisite  time,  it  is  incumbent  on  the  defendant  to      •il    6ul 
establish  privity  of  possession  in  the  successive  occupants  under  whom  he 
claims;  but  such  privity  may  rest  in  deed  or  in  parol. 

Benton  county :  M.  L.  Pipes,  Judge. 

Plaintiff  appeals.    Affirmed. 

J.  K  Bryson^  and  Charles  E,  Wolverton,  for  Appellants. 

Where  different  persons  enter  upon  land  in  succession, 
without  title,  the  last  possessor  cannot  tack  the  possession 
of  his  predecessors  to  his  own,  so  as  to  make  out  continuity 
of  possession,  sufficient  to  bar  the  entry  of  the  owner.  The 
possession  of  one  cannot  be  the  possession  df  the  other, 
because  the  moment  the  first  occupant  quits  the  possession, 
the  legal  possession  is  restored,  and  the  entry  of  the  next 
occupant  constitutes  him  a  new  disseisor.  There  is  no 
privity  between  them.  (Armstrong  v.  Resteau^s  Lessee,  5  Md. 
274;  59  Am.  Dec.  115.) 
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To  sustain  separate  successive  disseisins  as  constituting 
a  continuous  possession,  and  confirming  a  title  upon  the  last 
disseisor,  there  must  have  been  a  privitj  of  estate  between 
the  several  successive  disseisors.  To  create  such  privity, 
there  must  have  existed,  as  between  the  different  disseisors 
in  regard  to  the  estate  of  which  a  title  by  disseisin  is  claimed, 
some  such  relation  as  that  of  ancestor  and  heir,  grantor  and 
grantee,  or  devisor  and  devisee.  In  such  cases  the  title 
acquired  by  disseisin  passes  by  descent,  deed  or  devise. 
{Sawyer  v.  KendaUf  64  Mass.  244 ;  Mdvin  v.  PropridorSf  etc.  46 
Mass.  32;  38  Am.  Dec.  384;  Marr  v.  GUUam,  1  Coldw.  504; 
San  Francisco  v.  FvJde^  37  Cal.  352;  99  Am.  Dec.  278.) 

Where  one  occapant  enters  after  another,  it  must  be  with  the 
consent  of  his  predecessor,  indicated  by  contract  or  by  an  act  of 
the  law  passing  the  possession  from  one  to  another,  in  order  to 
make  a  continuous  adverse  possession.  {Chouqudte  v.  Barada^ 
23  Mo.  336 ;  Shaw  v.  Nicholay,  30  Mo.  99 ;  Shuffldon  v.  NeUon, 
2  Saw.  545.) 

When  a  party  purchases  realty  and  takes  deed  with  given 
boundaries,  but  occupies  outside  the  limits  expressed  in  the 
deed;  then  deeds  by  the  same  description  to  a  tln'rd  party, 
who  occupies  outside  such  limits,  the  holding  of  the  two 
grantees  cannot  be  tacked  so  as  to  make  their  joint  occupancy 
of  the  premises  outside  of  description  in  deeds  continuous. 
{Qraeom  v.  DeokSy  68  Wis.  3J7;  Erck  v.  CftwrcA,  87  Tenn. 
575 ;  Rvffin  v.  Overby^  106  N.  C.  78 ;  Jenkins  v.  Tiager,  40 
Fed.  Rep.  726.) 

Where  a  disseisor  conveys  part  of  the  land,  and  the 
grantee,  under  color  of  the  deed,  enters  upon  the  whole,  the 
possession  of  the  first  disseisor  will  not  avail  the  grantee, 
in  regard  to  the  part  not  embraced  by  the  deed.  (  Ward  v. 
BariholemeWy  23  Mass.  408.) 

Appellants  claim  that  the  court  erred  in  allowing  and 
permitting  the  Wood  affidavit  for  continuance  to  be  read 
in  evidence  at  the  trial  over  the  objections  of  appellants. 
An  affidavit  for  postponement  of  ^al  should  state  the 
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.evidence  which  the  moving  party  expects  to  obtain.  (Hill's 
Code,  284.) 

W.  8.  McFadden,  John  KeUay,  and  /.  /.  Whitrheyf  for  Re- 
spondent 

A  party  claiming  title  by  adverse  possession  must  prove 
it  (SackettInstructionSyl26;  1  Am.&Eng.  Enc.  Law,303; 
Hubbard  v.  Kiddo,  87  111.  578.) 

Adverse  possession  depends  upon  the  intention  under 
which  the  land  was  taken  and  held.  (1  Am.  A  Eng.  Enc. 
Law,  227;  1  Thomp.  Trials,  §§  1407, 1410;  Woods  Lim.507, 
513.) 

In  all  cases  if  a  person  under  a  mistake  as  to  the  bound- 
aries  enter  and  occupy  land  not  embraced  in  his  title, 
claiming  it  as  his  own  for  the  requisite  statutory  period,  he 
thereby  becomes  invested  with  the  title  thereto  by  posses- 
sion, although  his  entry  and  possession  may  have  been 
founded  upon  a  mistake.  (Woods  Lim.  §  263;  Parker  v. 
Meizger,  12  Or.  407;  1  Am.  &  Eng.  Enc.  Law.  281 ;  Vandall 
V.  8t.  Martin,  42  Minn.  163.) 

If  there  be  several  adverse  occupants,  the  last  one  may  tack 
the  possession  of  his  predecessor  to  his,  so  as  to  make  a  continu- 
ous adverse  possession  for  the  period  required  by  the  statute,  pro- 
vided there  is  a  privity  of  possession  between  such  occupants. 
{Shuffidon  V.  Nelson,  2  Saw.  540;  Haynes  v.  Boardman,  119 
Mass.  414 ;  San  Francisco  v.  FuMe,  37  Cal.  352 ;  99  Am.  Dec. 
278;  Innis  v.  MUler,  10  Martin,  289;  13  Am.  Dec  330.) 

Such  tacking^  continuity  and  connection  may  be  effected  by 
any  conveyance,  agreement,  or  understanding  which  has  for  its 
object  a  transfer  of  the  rights  of  the  possessor  or  of  his  pos- 
session, and  is  accompanied  by  a  transfer  of  possession  in  fact. 
{Weber  v.  Anderson,  73  111.  439;  Kruse  v.  Wilson,  79  111.  233; 
ZeUin  v.  Rogers,  21  Fed.  Rep.  103;  Swift  v.  Mulkey,  14  Or. 
69;  Sierin  v.  Brackett,  36  Minn.  152;  Falo<m  v.  Simskauser, 
130  111.  649.) 

It  was  the  province  of  the  jury  to  ascertain   from  the 
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evideDce  the  facts  as  to  the  confines  or  lines  of  this  land  in  dis- 
pute, and  the  jury  had  the  right  to  consider  both  the  natural 
aud  artificial  boundary  marking  this  land  to  ascertain  the  same. 
(1  Bouv.  Diet.  218;  Woods  Li m.  515;  Bi-umagim  v.  BradsliaWf 
39  Cal.  24.) 

To  entitle  an  instruction  to  be  given,  it  must  be  wholly  cor- 
rect in  point  of  law,  as  well  as  applicable  to  the  facts  in  evi- 
dence in  the  particular  case.  {Gi*and  Ti-unk  R,  Cb,  v.  Latham^ 
63  Me.  177;  Roberts  v.  Partnah,  17  Or.  583.) 

So  when  an  instruction  asked  cannot  be  given  without 
being  modified,  the  court  should  refuse  to  give  it;  besides  it 
is  always  proper  to  refuse  instructions  which  would  more 
likely  mislead  than  instruct  the  jury.  {Hodges  v.  Oooper^  43 
N.  Y.  216 ;  Garlick  v.  Boioei's,  66  Cal.  122;  Dwyer  v.  Bassett, 
63  Tex.  275.) 

Lord,  J. — ^Thls  is  an  action  in  ejectment  brought  by  the 
plaintiflTs  against  the  defendant  to  recover  the  possession  of 
certain  lands  described  in  the  complaint. 

The  answer  denies  all  the  material  matters  alleged 
except  the  possession  of  the  defendant,  and  for  a  separate 
answer  alleges:  "That  neither  of  said  plaintiffs,  nor  any 
ancestor,  predecessor  or  grantor  of  either  of  them  was  seized 
or  possessed  of  any  part  of  said  lands  within  ten  years  next 
before  the  commencement  of  said  action."  And  "that  de- 
fendant and  his  grantors  were  for  more  than  thirteen  years 
immediately  before  the  commencement  of  said  action  in 
the  visible,  open,  notorious,  uninterrupted,  and  exclusive 
possession  of  the  whole  and  every  part  of  said  lands  under 
a  claim  of  right  thereto,  and  also,  under  color  of  title  by 
deed,  claiming  to  own  the  whole  and  every  part  of  the  same 
in  fee  simple,  adversely  to  each  and  both  of  said  plaintiffs," 
The  reply  puts  in  issue  all  the  material  allegations  of  the 
separate  defenses.  Issue  being  thus  joined,  a  trial  was  had, 
which  resulted  in  a  verdict  and  judgment  in  favor  of  the 
defendant.    From  this  judgment  the  plaintifiGs  appeal  to 
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this  court,  and  specify  several  errors  upon  which  they  rely 
for  its  reversal.  These  alleged  errors  consist  of  objections 
to  the  admission  of  certain  evidence  introduced  by  the  de- 
fendant, and  exceptions  to  certain  instructions  given,  and 
to  certain  instructions  refused  by  the  trial  court  With  one 
exception,  all  of  these  objections  and  exceptions  involve 
the  same  principle  of  law,  and  to  better  understand  them, 
some  statement  of  the  evidence  is  necessary.  The  evidence 
shows  that  in  January,  1877,  R.  M.  Webster  purchased  from 
Johannes  Thomas,  for  a  certain  money  consideration,  a 
tract  of  land,  which  he  represented  and  Webster  under- 
stood included  the  land  in  dispute  as  a  part  of  it;  that  the 
tract  in  the  deed  executed  to  Webster  is  described  by  metes 
and  bounds  and  contains  two  hundred  and  three  acres,  and 
that  the  land  in  dispute  at  the  time  of  such  sale  was  under- 
stood to  be  included  within  this  description  and  number  of 
acres,  when  in  fact  it  was  without  the  description  and  in 
excess  of  that  number  of  acres;  that  the  land  was  not  sold 
nor  bought  by  the  acre,  but  as  a  tract,  and  as  a  part  of  such 
tract  included  the  land  in  dispute;  that  Webster  could  not 
have  made  the  purchase  without  including  the  land  in  dis- 
pute, as  Thomas  refused  to  sell  the  tract  unless  Webster 
would  take  to  the  center  of  the  lake  as  his  south  line,  which 
embraced  the  land  in  dispute;  that  Webster  went  into  pos- 
session of  the  whole  tract,  including  the  land  in  question, 
and  remained  in  actual  possession  of  the  whole  until  the 
year  1884,  or  about  seven  years,  when  he  sold  the  same 
tract  for  a  valuable  consideration  to  one  Voile;  that  the 
transaction  in  respect  to  Voile  shows  that  Webster  repre- 
sented and  understood  at  the  time  of  the  sale  that  the  land 
in  dispute  was  included  in  the  tract  which  he  sold  to  Voile, 
and  that  Voile  understood  when  he  purchased  the  tract 
that  the  land  in  question  was  included  as  a  part  of  it;  that 
the  land  was  sold  by  the  tract  and  not  by  the  acre,  and 
that  the  deed  executed  by  Webster  to  Voile,  in  pursuance 
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of  their  understanding,  contained  the  same  description  and 
number  of  acres  as  did  the  deed  of  Thomas  to  Webster,  and 
did  not  include  the  land  in  dispute  as  the  partners  sup- 
posed that  it  did;  that  Voile  went  into  possession  of  the 
whole  tract,  including  the  land  in  dispute,  and  so  remained 
in  possession  of  it,  until  the  year  1889,  or  about  five  years. 
Upon  these  facts  no  question  is  raised  but  that  both  Web- 
ster and  Voile  were  in  the  actual  possession  of  the  land  in 
^dispute  during  the  respective  periods  already  mentioned, 
njor  that  the  defense  of  adverse  possession  under  the  statute 
«of  limitation  is  well  maintained,  if  there  exist  a  privity 
between  Webster  and  Voile  as  the  successive  holders  in 
relation  to  the  land  in  controversy. 

The  point  of  contention  for  the  plaintiffs  is,  that  the 
court,  in  the  admission  of  the  evidence,  and  in  giving  the 
instructions  excepted  to,  proceeded  upon  the  theory  that 
only  a  transfer  of  a  claim  of  right  and  possession  by  Web- 
ster to  Voile  was  necessary  to  continue  the  running  of  the 
statute  of  limitation.  As  counsel  for  the  plaintiffs  pro- 
ceeded to  discuss  the  assignments  of  error  in  the  reverse 
order  in  which  they  are  stated  in  the  bill  of  exceptions,  we 
:  shall  pursue  the  same  order.  Before,  however,  referring  to 
the  particular  mstruotions  by  which  it  is  claimed  the  trial 
court  insufficiently  defined  or  misapplied  the  doctrine  of 
privity  between  successive  adverse  holders,  it  will  be  better 
.to  briefly  review  some  preceding  instructions  to  enable  us 
to  better  understand  the  instructions  specially  criticised. 
The  trial  court  after  stating  the  issues  and  explaining 
adverse  possession,  among  other  things,  charged  the  jury 
to  the  effect  that  there  was  no  evidence  to  show  that  the 
defendant's  grantors  or  predecessors  ever  had  a  color  of 
title,  or  any  conveyance  in  writing  to  the  premises  in  con- 
troversy ;  that  at  the  time  of  the  sale  of  the  land  by  Thomas 
;  to  Webster,  Thomas  as  a  part  of  the  transaction  sold  Web- 
ster the  disputed  tract,  and  that  Webster  went  into  the  pos- 
session of  the  whole  of  it,  but  that  by  mistake  of  the  par- 
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ties,  or  surveyor,  or  both,* or  all  of  them,  the  deed  failed  to 
include  the  land  in  dispute;   that  the  evidence  in  this 
regard  was  admitted  for  the  purpose  of  enabling  the  jury 
to  determine  the  character  of  the  entry  and  possession  of 
Webster,  and  not  to  show  that  Thomas  conveyed  to  Web- 
ster by  deed  any  interest  in  the  disputed  tract;  that  land 
titles  cannot  be  conveyed  by  parol,  or  otherwise  than  by 
deeds  duly  executed ;  that  in  the  case  of  Voile,  as  to  this 
disputed  tract,  in  order  to  keep  the  statute  running,  there 
must  be  some  privity  between  Webster  and  Voile,  and  that 
this  involved  another  requisite  of  adverse  possession,  which 
is,  that  it  must  be  continuous;  that  adverse  possession  must 
continue  without  interruption  for  ten  years;  that  if  one  in 
adverse  possession  before  the  expiration  of  the  ten  years 
abandon  his  possession,  the  true  owner  becomes  seized  at 
once;  and  if  another  then  make  a  hostile  entry  under  a 
new  claim  of  right,  the  statute  begins  to  run  anew,  and  the 
period  of  limitation  would  have  to  be  estimated  from  the 
date  of  the  new  entry;  that  a  person  thus  entering  hostilely 
is  a  disseisor,  and  that  two  independent  and  successive  dis- 
seisors cannot  have  their  independent  periods  of  possession 
tacked  or  joined  together  to  make  the  full  period  of  ten 
years. 

We  now  come  to  the  instructions  to  which  the  excep- 
tions are  taken,  and  as  to  which  it  is  urged  the  doctrine 
of  tacking  as  between  successive  adverse  holders  is  not 
properly  defined.  The  trial  court  said:  "In  this  case  the 
evidence  tends  to  show  that  Webster's  possession,  if  any,  of 
the  disputed  tract,  was  only  from  1877  to  1884,  or  about 
seven  years,  which  was  not  long  enough,  even  if  adverse, 
to  give  him  a  title  by  adverse  possession.  And  the  same 
may  be  said  of  Voile,  whose  possession  the  evidence  tends 
to  show  was  from  1884  to  1889,  or  about  five  years.  So 
that  in  order  to  constitute  the  full  period,  the  time  of 
Webstei-'s  possession  must  be  added  and  joined  to  that  of 
Voile,  even  if  the  two  were  adverse.    In  order  to  justify 
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you  in  so  adding  them  in  estimating  the  period  of  ten 
years'  adverse  possession,  if  adverse,  you  must  find  from 
the  evidence  I  have  referred  to  about  the  transaction 
between  Webster  and  Voile,  that  Webster  held  the  adverse 
possession  and  transferred  his  adverse  possession  to  Voile, 
and  that  Voile's  entry  was  made,  if  made,  not  only  under 
a  claim  of  right,  but  under  a  claim  of  right  received  from 
Webster.  Even  if  Voile  went  into  possession  at  the  very 
moment  that  Webster  went  out,  the  two  periods  cannot  be 
joined  unless  privity  exist  between  them.  It  is  not  the 
time  between  the  periods  of  possession,  but  the  relation  of 
the  successive  occupants  as  to  their  privity  that  determines " 
the  question.  You  will  find  from  the  evidence  whether 
that  is  the  case;  and  if  it  was,  then  the  two  periods  of 
possession  of  Webster  and  Voile,  if  adverse,  may  be  both 
considered  together  in  estimating  the  statutory  period  of 
limitation;  otherwise  not/' 

It  is  claimed  that  these  instructions  offer  an  insufiicient 
and  misleading  definition  of  privity  between  successive 
adverse  holders  of  real  property,  in  this,  that  they  disregard 
the  element  of  contract  necessary  to  be  present  to  show 
privity  between  Webster  and  Voile  as  successive  adverse 
holders  of  the  land  in  dispute.  But  this  is  not  so.  The 
evidence  showed  that  it  was  the  tract  of  land  including  the 
land  in  dispute  which  the  contract  covered  in  the  contem- 
plation of  the  piarties  at  each  successive  sale,  although  the 
description  in  their  deeds  did  not  embrace  it 

By  their  agreements  it  was  included,  sold  and  bought  as 
a  part  of  the  tract,  but  there  is  no  pretense  that  there  was 
any  conveyance  of  it  by  deed.  In  a  word,  their  deeds  did 
not  cover  all  the  land  that  the  parties  had  in  mind  and 
supposed  they  had  sold  when  the  respective  sales  were 
made;  but  their  conduct  in  relation  to  the  disputed  tract 
indicates  that  it  was  taken  possession  of  with  the  other 
land  as  a  part  of  the  consideration  for  such  sales;  that  they 
entered  upon  and  occupied  the  land,  claiming  it  as  their 
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own,  although  not  embraced  in  the  description  of  their 
title.  If  the  successive  transfers  of  possession  were  made, 
as  the  evidence  in  fact  indicates,  it  is  plain  that  the  court 
deemed  it  immaterial  whether  they  were  effected  by  a 
verbal  or  written  agreement. 

To  establish  privity  of  possession,  the  later  occupant 
must  enter  under  the  prior  one,  and  must  obtain  his  posses- 
sion either  by  purchase  or  deed.  "  Where  the  possession  is 
actual,"  said  Deady,  J., "  it  may  commence  in  parol  without 
deed  or  writing;  and  I  am  of  the  opinion,  both  upon  reason 
and  authority,  that  it  may  be  transferred  or  pass  from  one 
occupant  to  another  by  a  parol  bargain  and  sale  accompa- 
nied by  delivery.  All  the  law  requires  is  continuity  of 
possession,  where  it  is  actual."  {Shuffldon  v.  NeUon,  2  Saw. 
545.) 

Unless  the  successive  adverse  possessions  are  connected 
by  privity,  the  true  owner  is  restored  to  his  possession  when 
the  first  occupant  quits;  and  an  entry  afterwards  by  another 
wrongfully  constitutes  a  new  disseisin.  But  if  such  succes- 
sive possessions  are  connected  by  any  agreement  or  under- 
standing which  has  for  its  object  a  transfer  of  the  rights  of 
the  possessor,  and  is  accompanied  by  a  transfer  of  possession 
in  fact,  it  is  sufficient. 

"  Doubtless,"  said  Butler,  J.,  "  the  possession  must  be 
connected  and  continuous,  so  that  the  possession  of  the  true 
owner  shall  not  constructively  intervene  between  them;  but 
such  continuity  and  connection  may  be  effected  by  any 
conveyance  or  agreement  or  understanding  which  has  for 
its  object  a  transfer  of  the  rights  of  the  possessor,  or  of  his 
possession,  and  is  accompanied  by  a  transfer  of  possession 
m  fact."    {Smith  v.  Chapin,  31  Conn.  531.) 

In  McNedey  v.  Langan^  22  Ohio  St.  32,  the  court  says : 
"The  mode  adopted  for  the  transfer  of  possession  may  give 
rise  to  questions  between  the  parties  to  the  transfer;  but  as 
respects  the  rights  of  third  persons,  against  whom  the  pos- 
session is  held  adversely,  it  seems  to  us  to  be  inmiaterial,  if 
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successive  transfers  of  possession  were  in  fact  made,  whether 
such  transfers  were  eflfected  by  will,  by  deed,  or  by  mere 
agreement,  either  written  or  verbal." 

When  it  was  shown  that  Webster  obtained  the  possession 
of  the  land  in  dispute  in  1877,  and  held  possession  of  it, 
claiming  it  as  his  own,  until  1884,  at  which  time  Voile 
obtained  the  possession  of  it,  it  became  important  to  connect 
him  with  Webster  in  order  to  make  a  connected  and  con- 
tinuous possession  for  ten  years.  The  evidence  upon  this 
point  has  been  stated.  It  shows  that  Voile  entered  into 
possession  under  an  agreement  or  understanding  which 
included  the  land  in  dispute.  It  is  true,  that  agreement 
was  verbal  and  that  the  conveyance  which  was  executed 
in  pursuance  of  it  failed  to  embrace  the  land  in  dispute; 
nevertheless  that  agreement  included  it  and  established 
privity  between  Webster  and  Voile,  so  that  it  connected  the 
successive  adverse  possessions  of  Webster  and  Voile.  That 
contract  was  sufficient  to  convey  Webster's  possession,  and, 
when  accompanied  by  a  transfer  of  possession  in  fact,  it  was 
sufficient  to  make  their  joint  possession  continuous.  The 
bargain  and  sale  was  of  the  whole  tract,  including  the  part 
of  it  in  controversy,  which  was  omitted  by  mistake  in  the 
deed,  but  nevertheless  there  was  a  bargain  and  sale  of  it, 
accompanied  by  a  delivery  of  possession,  which  suffices  to 
establish  privity  of  possession  between  such  occupants. 
When  the  court  in  its  instructions  charged  the  jury  that  in 
order  to  connect  the  adverse  possessions  of  Webster  and 
Voile,  they  must  find  from  the  evidence  that  Webster  had 
the  adverse  possession  of  the  land  in  dispute  and  transferred 
it  to  Voile,  and  that  Voile's  possession  was  taken  not  simply 
under  a  ^.laim  of  right, "  but  under  a  claim  of  right  received 
from  Webster,"  and  that  the  two  periods  of  their  possession 
cannot  be  joined  unless  privity  exists  between  them,  it 
plainly  meant,  and  especially  in  view  of  the  preceding 
instructions  and  their  explanatory  phrases,  that  the  jury 
must  find  from  the  evidence  that  their  successive  adverse 
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possessions  must  be  connected  by  some  agreement  or  under- 
standing between  them,  or  else  how  is  Voile's  possession  to 
be  derived  under  a  claim  of  right  received  from  Webster, 
or  how  is  any  privity  to  exist  between  them,  as  stated  in 
the  instructions,  upon  the  facts  of  the  case,  unless  there  was 
some  understanding  or  agreement  to  create  it? 

What  is  the  claim  of  right  which  Voile  received  from 
Webster  but  the  possession  of  the  land  in  dispute  under 
the  verbal  agreement  for  the  whole  tract  of  which  it  was  a 
part?  It  is  true,  the  verbal  agreement  did  not  convey  the 
title  to  such  tract  or  any  part  of  it,  but  it  was  sufficient  to 
convey  any  possessory  rights  that  Webster  had  to  it,  or  any 
portion  of  it,  and  therefore  was  sufficient  to  transfer  4II  his 
possessory  rights  to  that  portion  of  the  tract  not  included  in 
his  deed,  when  accompanied  by  a  transfer  of  possession  in 
fact 

In  view  of  the  facts,  it  is  impossible  to  construe  or  under- 
stand the  instructions  otherwise.  The  court  did  not  pro- 
ceed on  the  theory  in  the  admission  of  the  evidence,  or  in 
giving  its  instructions,  or  in  refusing  those  asked  by  plain- 
tiflfs,  that  there  must  not  be  privity  of  possession  between 
the  occupants,  or  that  there  could  be  such  privity  without 
some  agreement  or  understanding,  written  or  verbal.  Hence, 
there  was  no  error  in  receiving  such  evidence,  or  in  giving 
the  instructions  excepted  to,  or  in  refusing  those  asked,  for 
they  all  involve  the  same  contention  as  error. 

As  it  seems  to  us,  the  vice  of  counsers  argument  is,  that 
they  detach  an  isolated  portion  of  the  instructions,  and  by 
a  purely  verbal  criticism  seek  to  draw  the  inference  from  it, 
without  regard  to  explanatory  phrases  or  paragraphs,  that 
the  trial  court  disregarded  the  element  of  contract  in  apply- 
ing the  doctrine  of  privity  between  successive  ad  verse  holders 
of  the  possession  of  real  property.  Having  reached  this  con- 
clusion from  the  instruction,  when  they  came  to  criticise  or 
make  their  objection  against  the  evidence,  they  seem  to 
assume  that  the  court  ignored  the  element  of  contract  in 
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its  admission  necessary  to  create  privity  between  Webster 
and  Voile,  as  successive  adverse  holders  of  the  land  in  dis- 
pute, but  the  facts  are  otherwise.  The  whole  matter  was 
submitted  to  the  jury  under  instructions  calculated  to  guide 
them  rightly  in  the  determination  of  the  facts. 

"  In  order  to  create  the  privity  requisite  to  enable  a  sub- 
sequent occupant  to  tack  to  his  possession  that  of  a  prior 
occupant,  it  is  not  necessary  that  there  should  be  a  convey- 
ance in  writing  It  is  sufficient  if  it  be  shown  that  the 
prior  occupant  transferred  his  possession  to  him,  even 
though  by  parol."    (Wood  on  Lim.  §  271.) 

The  evidence  shows  that  the  land  in  dispute  constitutes 
as  much  a  part  of  the  land  bargained  and  sold  as  the  part 
conveyed  by  deed;  and  although  no  title  was  conveyed  to 
it,  it  was  within  the  understanding  of  the  parties,  and  pos- 
session of  it  was  transferred.  This  was  done  by  parol,  and 
the  instructions  of  the  court  properly  cautioned  the  jury  in 
regard  to  this  particular. 

We  discover  no  error,  and  the  judgment  must  be  affirmed. 


[Filed  March  4, 18d2.] 

H.  J.  TEEL  V.  PEARL  E.  WINSTON  et  al. 

E3TATS8— FoBBCLOSUBS  OF  MoBTOAOs— DsoEAflSD  MoBTOAGOB.— The  death  of 
a  mortgagor  and  proceedings  in  the  county  court  concerning  the  settle- 
ment of  his  estate  do  not  prevent  or  suspend  foreclosure  of  the  mortgage. 
The  only  consequence  of  a  £edlure  to  present  the  claim  to  the  executor  or 
administrator  before  bringing  suit  is,  that  a  personal  judgment  cannot  be 
rendered  for  a  balance  of  the  debt  remaining  unpaid  after  the  security  Is 
exhausted.    Verdier  y.  Bigne^  16  Or.  208,  followed  and  approved. 

Jackson  county:  L.  R.  Webster,  Judge. 
Defendants  appeal.   Affirmed. 
H.  K  Hanna  and  J.  W.  HamiUon,  for  Appellants. 
A.  S.  Hammond,  for  Respondent. 
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Bean,  J. — ^This  is  a  suit  to  foreclose  a  mortgage  and  for 
the  sale  of  the  mortgaged  premises.  The  complaint  avers 
in  substance,  that  on  October  24, 1890,  U.  L.  Rice  executed 
to  John  J.  Strait  his  promissory  note  for  two  thousand  one 
hundred  and  fifty  dollars,  due  three  years  after  date,  with 
interest  at  ten  per  cent  per  annum,  payable  semi-annually, 
and  if  not  so  paid,  the  whole  sum,  both  principal  and 
interest,  to  become  due  and  payable  immediately  at  the 
option  of  the  holder  of  the  note.  The  note  also  provided 
for  a  reasonable  attorney  fee,  in  case  of  suit  or  action  to 
collect  the  same.  On  the  next  day  Rice  executed  to  Strait 
a  mortgage  on  certain  real  estate  to  secure  the  payment  of 
this  note.  The  mortgage  contained  the  same  provisions  in 
r^ard  to  attorney  fee  and  payment  of  interest  as  the  note, 
and  ako  contained  the  following  provision:  "It  is  also 
expressly  understood,  tliat  if  any  sum  made  payable  by  the 
terms  of  said  promissory  note,  or  becoming  due  hereunder, 
shall  remain  unpaid  for  the  period  of  ten  days  after  same 
shall  have  become  due  and  payable,  then  the  party  of  the 
second  part,  his  executors,  administrators  and  assigns,  may, 
at  his  or  their  option,  declare  the  whole  amount  of  said 
promissory  note,  with  interest  to  date  and  attorney  fee,  to 
be  at  once  due  and  payable,  and  may  at  once  foreclose  his 
mortgage  and  sell  the  premises  as  herein  provided."  The 
note  and  mortgage  were  on  the  same  day,  for  a  valuable 
consideration,  assigned  to  plaintiflF,  and  both  the  mortgnge 
and  the  assignment  were  duly  recorded  in  the  proper  office. 
On  July  17, 1891,  Rice  died,  leaving  a  will  bequeathing  all 
his  property  to  Pearl  Winston,  and  appointing  defendant 
Brockway  his  executor.  Brockway  duly  qualified  as  such 
executor,  and  letters  testamentary  were  issued  to  him  on 
April  10, 1891,  and  he  has  ever  since  continued  to  act  as 
such.  On  April  15, 1891,  plaintiff  duly  verified  and  filed 
his  claim  under  said  note  and  mortgage  with  the  executor, 
and  the  same  was  duly  allowed.  On  April  24, 1891,  there 
became  and  was  due  upon  said  promissory  note  the  sum  of 
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one  hundred  and  seven  dollars  and  fifty  cents,  as  interest, 
according  to  the  terms  thereof,  but  nothing  was  or  has  been 
paid  thereon.  On  May  6, 1891,  more  than  ten  days  there- 
after, plaintiflF  notified  Brockway,  as  executor,  that  he  de- 
clared and  elected  the  whole  sum  of  principal  and  interest 
to  be  due  and  payable.  Thereafter,  on  May  16, 1891,  this 
suit  was  commenced  to  foreclose  the  mortgage  and  for  a 
decree  for  the  sale  of  the  mortgaged  premises.  A  demurrer 
to  the  complaint  having  been  overruled  by  the  court  below, 
defendants  refused  to  plead  or  answer  further,  and  a  decree 
was  entered  in  plaintiff's  favor,  from  which  defendants 
bring  this  appeal. 

The  contention  of  defendants  on  this  appeal  may  be 
summarized  as,  first,  the  suit  is  prematurely  brought,  be- 
cause six  months  had  not  expired  from  the  granting  of 
letters  testamentary  to  Brockway;  second,  no  claim  for  the 
accrued  interest  was  ever  presented  to  the  executor  for 
allowance  or  payment;  and,  third,  it  does  not  appear  that 
the  mortgage  claim,  or  any  part  thereof,  was  ever  disallowed 
by  the  executor. 

In  Verdier  v.  Bignij  16  Or.  208,  it  was  held  by  this  court 
that  the  death  of  the  mortgagor  and  the  proceedings  to 
administer  his  estate  in  the  probate  court,  did  not  affect 
the  lieu  of  the  mortgage  or  the  right  to  foreclose  such 
lien  in  the  circuit  court.  The  logical  effect  of  this 
decision  is,  that  the  death  of  the  mortgagor  and  the  pro- 
ceedings in  the  probate  court  do  not  change  or  suspend  the 
remedy  of  the  mortgagee  to  enforce  his  lien  on  the  mort- 
gaged lands,  and  as  a  consequence  no  presentation  of  the 
claim  for  allowance  to  the  administrator  or  executor  is  neces- 
sary before  bringing  suit»  nor  does  section  377,  HilPs  Code, 
have  any  application  to  proceedings  of  this  kind.  This 
doctrine  seems  to  be  amply  supported,  and  the  general  rule 
is,  that  the  failure  to  present  to  an  executor  or  administra- 
tor for  allowance  a  claim  secured  by  mortgage,  only  oper* 
ates  to  prevent  a  judgment  for  any  deficiency  that  might 
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remain  after  exhaustmg  the  mortgaged  property,  but  does 
not  affect  the  right  to  a  foreclosure  where  no  recovery 
is  sought  beyond  the  proceeds  of  the  mortgaged  lands. 
(WoBrner  Law  Admr.  §  409;  Allen  v.  MoeVf  16  Iowa,  307; 
Hill  V.  Tovmley,  45  Minn.  167 ;  Scamman  v.  Ward,  1  Wash. 
St  179;  Reed  v.  MiUer,  1  Wash.  St.  426;  5  Am.  A  Eng.  Enc. 
Law,  213.) 

In  this  case  plaintiff  is  only  seeking  to  enforce  his  lien 
against  the  mortgaged  premises,  and  therefore  there  was  no 
error  in  overruling  the  demurrer  by  the  court  below,  and 
the  decree  is  affirmed. 


[FUed  March  4,1802.] 

ANNE  S.  BURTON  v.  FRANK  SEVERANCE  et  al. 

Etidenci— Damasks — Opikion  or  Witnibb.— The  genenil  rale  of  evidence 
is,  that  a  witness  must  state  facts,  and  not  draw  conclusions  from  them  or 
give  opinions;  and  hence,  in  actions  for  damages,  while  a  witness  may 
state  the  fiicts  upon  which  the  damages  are  predicated,  he  cannot  give  his 
opinion  concerning  the  amount  of  damage  resulting  from  any  given  act 
or  omission,  because  it  is  the  exclusive  province  of  the  jury  to  assess  dam- 
ages under  the  rules  of  law  declared  by  the  court. 

Appeals— Spxcificatioks  of  Error.— The  notice  of  appeal  must  specify  the 
errors  complained  of  with  such  certainty  that  the  appellate  court  may  see 
upon  what  grounds  the  ruling  of  the  court  below  was  based,  otherwise  the 
alleged  errors  will  be  disregarded. 

Tillamook  county :  R.  P.  Boise,  Judge. 

Defendants  appeal.    Reversed. 

W.  W.  Thayer,  and  James  McCain,  for  Appellants. 

Raleigh  StoU,  and  T,  B.  Handley,  for  Respondent. 

Lord,  J. — This  is  an  action  to  recover  damages  for  an 
alleged  obstruction  of  Tillamook  river.  The  plaintiflF  alleges 
in  her  complaint  that  she  is  the  owner  of  certain  lands 
adjacent  to  and  abutting  upon  said  river;  that  said  river  is 
a  navigable  stream  in  which  the  tide  ebbs  and  flows  regu- 
larly, and  that  she  uses  and  enjoys  her  said  lands  by  means 
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of  said  river,  navigating  the  same  in  boats  and  scows  from 
various  parts  of  said  land;  that  she  also  navigates  and  uses 
the  waters  of  said  river  for  the  purpose  of  marketing  wood 
cut  from  her  said  lands,  for  going  to  and  from  the  county 
seat,  postoffice  and  other  places  of  business,  and  that  the 
value  of  said  lands  is  much  enhanced  by  the  facilities 
afforded  by  said  river;  that  the  defendants  have,  during  a 
period  therein  named,  obstructed  said  river  by  driving  piles 
in  the  bed  thereof,  and  erecting  and  maintaining  a  log 
boom  across  the  same  so  as  to  stop  the  navigation  thereof; 
that  by  means  of  said  acts  the  plaintiflF  has,  during  a  great 
part  of  the  time,  been  prevented  from  using  said  river* 
either  to  pass  to  and  from  diflferent  parts  of  her  lands,  or  to 
market  wood  or  other  products,  or  for  ordinary  purposes  of 
travel,  and  that  thereby  she  has  been  damaged  in  the  sum 
of  two  hundred  dollars,  and  that  the  value  of  said  lands 
has  been  reduced,  and  that  she  has  been  damaged  thereby 
in  the  sum  of  one  thousand  dollars;  that  she  has  been  fur- 
ther damaged  by  obstructions  to  a  tributary  creek,  etc. 

The  defendants  answered,  denying  that  said  Tillamook 
river  is  navigable  except  to  run  sawlogs  and  float  wood,  or 
that  plaintiff  uses  or  enjoys  her  said  lands  by  the  means 
alleged,  etc.;  and  deny  the  material  allegations  of  the  com- 
plaint, except  as  admitted  in  the  second  defense  to  the  action. 
As  such  second  defense,  the  defendants  allege  that  on  the 
eleventh  day  of  May,  1889,  the  county  court  of  Tillamook 
county,  upon  application  duly  made  to  it,  under  and  in 
accordance  with  the  provisions  of  the  act  of  the  legislature 
entitled,  "An  act  authorizing  the  county  courts  of  the 
several  counties  of  the  state  to  declare  unnavigable  streams 
highways  for  floating  logs  and  timbers,"  etc.,  approved  Feb- 
ruary 25,  1889,  duly  ordered  and  declared  that  part  of 
said  river,  from  the  mouth  of  South  Prairie  slough  to  the 
headwaters  thereof,  which  included  the  portion  of  said  river 
where  the  alleged  piles  are  driven  and  the  said  boom 
erected  and  maintained,  to  be  a  public  highway  for  the 
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floating  and  transportation  of  logs,  timber  and  lumber; 
that  thereafter  and  on  the  same  day,  the  said  county  court 
duly  entered  into  a  contract  with  said  Frank  Severance,  in 
pursuance  of  said  act,  leasing  to  him  the  use  of  said  part 
of  said  river  for  the  term  of  thirty  years,  to  be  used  as  such 
public  highway,  with  the  right  to  collect  tolls,  etc.,  and 
further  alleged  the  execution  of  said  lease,  and  a  compliance 
with  the  terms  thereof,  and  that  said  piles  were  driven  and 
the  boom  maintained  in  accordance  therewith  and  upon 
lands  owned  by  the  defendants. 

The  plaintiff's  reply  put  in  issue  the  new  matter  set  up 
in  the  defense.  The  verdict  and  judgment  went  for  the 
plaintiff. 

The  bill  of  exceptions  shows  that  upon  the  trial  the 
plaintiff  offered  herself  as  a  witness,  and  that  after  testify- 
ing as  to  the  alleged  obstruction  of  said  river,  and  as  to  the 
inconvenience  and  injury  resulting  therefrom,  she  was 
asked  the  following  question :  "  How  much  were  you  dam- 
aged by  reason  of  not  being  able  to  transport  your  hay  by 
scows,  and  having  to  do  it  in  the  way  you  did?"  This 
question  defendants  objected  to  on  the  ground  that  it  was 
incompetent  and  called  for  the  opinion  of  the  witness.  The 
court  overruled  the  objection  and  defendants'  counsel 
excepted.  The  witness  answered,  "  Well  it  is  hard  to  say ; 
it  took  two  boys  and  myself.  We  did  not  do  anything 
else  but  just  wait  on  stock.  I  do  not  know  as  I  can  say." 
Thereupon  plaintiff's  counsel  asked  this  question:  "How 
much  have  you  been  damaged  on  account  of  all  the  incon- 
venience and  trouble  that  you  have  been  put  to  in  loss  of 
time,  labor,  and  so  forth,  by  reason  of  this  obstruction? 
How  much  have  you  been  damaged  in  not  being  able  to 
come  to  the  postoflSce  and  bring  down  your  wood  and  your 
flour,  and  the  general  use  of  the  river  up  to  the  time  this 
suit  was  brought?"  To  these  questions  the  defendants' 
counsel  objected  on  the  ground  that  the  same  were  incom- 
petent and  called  for  the  opinion  of  the  witness.    The  court 
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overruled  the  objection,  and  counsel  for  the  defendants 
excepted,  and  then  the  witness  answered,  "Well,  about 
thirteen  hundred  dollars,  I  think;  that  is  what  I  think  I 
ought  to  have."  This  exception  constitutes  the  first  ground 
of  error  upon  which  the  defendants  rely  for  a  reversal  of 
the  judgment. 

The  general  rule  of  evidence  is,  that  a  witness  must 
state  facts  and  not  draw  conclusions  from  them  or  give 
opinions.  Our  code  provides  that  a  witness  can  testify  of 
those  facts  only  of  which  he  knows  of  his  own  knowledge, 
that  is,  which  are  derived  from  his  own  perceptions,  except 
in  those  few  express  cases  in  which  his  opinions  or  infer- 
ences or  declarations  of  others  are  admissible.  (  HilPs  Code, 
§  682.)  The  cases  in  which  the  opinions  of  witnesses  are 
allowable  constitute  exceptions  to  the  general  rule.  The 
opinion  of  a  witness  may  be  given  respecting  the  identity 
or  handwriting  of  a  person  when  he  has  knowledge  of  the 
person  or  handwriting,  or  on  a  question  of  science,  art,  or 
trade,  when  he  is  skilled  therein.  (Hiirs  Code,  Sub.  9, 
S  706.) 

"As  a  rule,"  said  Allen,  J.,  "witnesses  must  state  facts, 
and  not  draw  conclusions  or  give  opinions.  It  is  the  duty 
of  the  jury,  or  court,  to  draw  conclusions  from  the  evidence, 
and  form  opinions  upon  the  facts  proved.  The  cases  in 
which  opinions  of  witnesses  are  allowable,  constitute  excep- 
tions to  the  general  rule,  and  the  exceptions  are  not  to  be 
extended  so  as  to  include  new  cases,  except  as  necessity 
may  require  to  prevent  a  failure  of  justice,  and  when  better 
evidence  cannot  be  had.  On  questions  of  science  or  trade, 
experts  in  the  particular  science  or  trade  may  give 
opinions.  (1  Greenl.  Ev.  §  440;  1  Phil.  Ev.  290.)  On 
questions  of  value,  a  witness  must  often  be  permitted  to 
testify  to  an  opinion  as  to  value,  but  the  witness  must  be 
shown  to  be  competent  to  speak  upon  the  subject  He  must 
Iiave  dealt  in  or  have  some  knowledge  of  the  article  con- 
cerning which  he  speaks.    Persons  should  be  conversiiiit 
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with  ihe  particular  article,  and  of  its  value  in  the  market, 
as  a  farmer  or  dealer,  or  a  person  conversant  with  the  article, 
as  to  the  value  of  lands,  cattle,  produce,  etc  These  stand 
upon  the  general  ground  of  peculiar  skill  and  judgment 
in  the  matters  about  which  opinions  are  sought"  ( Ter- 
pmiing  v.  Ins.  Co.  43  N.  Y.  279;  Lincoln  y  8.  &  S.  R  R  Co. 
23  Wend.  433.)  Nor  is  a  witness  allowed  to  give  his  opinion 
of  the  amount  of  damages  resulting  from  any  given  act  or 
omission.  He  must  testify  as  to  the  facts,  and  will  not  be 
allowed  to  give  his  opinions  founded  on  these  facts,  or  the 
inferences  which  may  be  drawn  from  them, 

"A  witness,"  Mr.  Sutherland  says, "  is  not  allowed  to  give 
his  opinion  of  the  amount  of  damages  a  party  sustains  from 
a  given  act  or  omission,  because  when  he  does  so  he  includes 
the  law  as  well  as  the  fact.  It  is  the  province  of  the  jury 
to  assess  the  damages  according  to  the  ruie  of  law,  which 
it  is  the  province  of  the  court  to  lay  down  for  their 
guidance;  and  witnesses  are  allowed  only  to  furnish  the 
data  from  which  the  amount  is  arrived  at."  (1  Suth.  Dam. 
794.)  In  Morehouse  v.  Mathems,  2  N.  Y.  514,  the  witness  was 
asked :  "  What  damages  accrued  in  consequence  of  feeding 
the  cattle  upon  the  hay  in  question  instead  of  that  agreed 
upon?"  The  defendant  objected  to  the  question  on  the 
ground  that  the  witness  could  not  give  his  opinion,  but 
must  give  the  facts.  The  objection  was  overruled,  and  the 
witness  answered  that  he  thought  the  damages  would  be 
fifty  dollars.  The  court  held  that  the  evidence  was  improp- 
erly admitted,  saying  that  "the  witness  should  have  been 
confined  in  his  testimony  to  questions  of  fact,  such  as  the 
number,  condition,  and  value  of  the  cattle  kept  by  the 
defendant,  the  quality  of  hay  used  in  comparison  with  that 
agreed  for,  the  effect  the  poor  hay  produced  upon  the  cattle, 
and  thus  have  laid  a  foundation  of  facts  from  which  the 
jury  or  justice  could  have  formed  an  opinion  of  the  amount 
of  damages  actually  sustained."    {Clark  v.  Baird,  9  N.  Y.  183 ; 
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Wliitmore  v.  BowmaUy  4  O.  Greene,  148;  Evanaville  etc*  22.  Co. 
V.  Fitzpatnck,  10  Ind.  120.)       * 

In  the  case  at  bar,  the  witness  should  have  stated  the 
facts — what  she  had  seen  and  knew  in  respect  to  the  mat- 
ters in  issue — and  from  those  facts  left  the  jury  to  draw  the 
inferences,  or  form  an  opinion.  It  is  clear  the  evidence  was 
improperly  admitted,  for,  as  Dargan,  C.  J.,  said:  "I  have 
not  been  able  to  find  any  case  that  holds  the  opinions  of 
witnesses  as  to  the  quarUtmi  of  damages  resulting  from  any 
act, competent  proof."  {M,&W.  P.  iJ.  iZ.  Go.  v. Vamer,  19  Ala. 
187.) 

The  bill  of  exceptions  also  show  that  after  the  plaintiff 
had  rested  her  case,  the  defendants  offered  in  proof  of  their 
defense  the  original  petition  to  declare  said  Tillamook  river 
a  public  highway  between  certain  points,  including  the 
place  where  said  boom  was  located,  and  the  proceedings 
before  the  county  court,  including  the  lease  or  cpntract, 
alleged  and  referred  to  in  the  answer  and  set  forth  in  the 
bill  of  exceptions,  to  the  introduction  of  which  plaintiff's 
counsel  objected  and  the  court  sustained  the  objection,  to 
which  ruling  the  defendants'  counsel  excepted,  and  this 
constitutes  the  only  other  ground  of  error  assigned  in  the 
notice  of  appeal.  It  does  not  appear  from  the  record  upon 
what  grounds  the  trial  court  refused  to  allow  the  lease  and 
other  papers  and  proceedings  to  be  given  in  evidence.  The 
counsel  for  the  defendants  say  that  "the  circuit  judge  did 
not  undertake  to  hold  that  the  act  in  question  was  invalid," 
that  is,  the  act  authorizing  the  county  courts  of  the  several 
counties  of  this  state  to  declare  unnavigable  streams  high- 
ways for  the  floating  of  logs,  timber,  etc,  under  which  the 
defendants  claim  to  have  proceeded.  If  this  be  so,  we  shall 
certainly  not  undertake  to  pass  upon  so  important  a  ques- 
tion, whpn  no  question  of  that  character  is  raised  in  the 
court  below,  nor  any  specific  ground  of  error  assigned  for 
the  ruling.  All  that  appears  in  the  notice  of  appeal,  or  in 
the  bill  of  exceptions,  is  that  the  court  erred  in  sustaining 
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the  objection  to  the  admission  of  the  evidence.  In  such 
case  it  has  been  the  constant  practice  of  this  court  to  hold 
that  the  appellant  must  specify  the  error  complained  of, 
otherwise  to  refuse  to  consider  it.  Innumerable  objections 
may  be  suggested  to  come  within  the  range  of  a  general 
objection,  and  especially  so  in  a  case  like  this,  and  none  of 
them  be  the  objection  passed  upon  by  the  trial  court. 
Counsel  for  appellants  say :  "  The  only  inference  which  can 
be  drawn  from  the  ruling  is,  that  the  proceedings  did  not, 
as  a  matter  of  law,  authorize  the  construction  of  the  boom." 
If  it  be  meant  by  this  statement,  assuming  that  the  river  is 
not  navigable,  and  that  the  county  court  exercised  its  juris- 
diction in  a  proper  case,  that  the  ruling  of  the  circuit  court 
was  to  the  effect  that  the  defendants  in  the  exercise  of  the 
rights  acquired  under  their  lease  could  not  interfere  with 
or  obstruct  the  rights  of  riparian  owners  under  the  statute, 
without  first  obtaining  their  consent,  as  provided,  we  are 
inclined  to  think  the  ruling  correct 

As  the  case  must  go  back,  and  an  opportunity  will  be 
afforded  to  get  the  precise  point  passed  upon,  it  is  better 
that  we  should  reserve  our  judgment. 

The  judgment  must  be  reversed  and  a  new  trial  ordered. 


[Filed  March  i,  1892.] 

J.  V.  LANKIN  V.  JAMES  TERWILLIGER  et  al. 

BoAOs  AHD  Strettb — Easicmbvts  and  Sebyitudeb.— By  the  location  of  a 
oounty  road,  the  public  only  acquires  an  easement  in  the  land,  while  the 
fee  renuuns  in  the  owner,  subject  to  this  charge  of  the  public  thereon ; 
and  when  the  road  is  vacated  by  public  authority,  the  land  covered  by  it 
immediately  reverts  to  the  owner  freed  from  the  easement. 

ODSsnujcnoR  of  IhBBDe— Highway  Named  ih  Convetanoe — Estoppel.— 
It  is  a  settled  rule  of  law  that  when  a  grantor  conveys  land  expressly 
with  reference  to  a  road  or  street  over  his  other  land,  he  and  his  successors 
in  interest  cannot,  by  reason  of  estoppel,  so  use  the  ftnl  of  the  highway  as  to 
defeat  the  enjoyment  thereof  by  the  grantee,  his  heir,  or  assigns;  but  this 
principle  will  not  be  applied  in  the  construction  of  a  deed,  unless  it  clearly 
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appear  that  it  was  the  intention  of  the  partieB  to  consider  the  nae  of  the 
Jiighway  as  part  of  the  tranflaction,  although  there  may  be,  in  the  descrip- 
■iifm  of  the  land,  some  referenoe  to  the  highway  as  a  moniunent. 

Multoomah  county :  L.  B.  Stbabns,  Judge. 

Defendants  appeal    Reveised. 

K&  R  B.  Williama  &  Ca/rey,  for  Appellanls. 

V.  S.  Qrant  Marqwrnhi  for  Respondent 

Bean,  J. — This  suit  is  brought  for  the  purpose  of  per- 
petually enjoining  the  defendants  from  enclosing,  building 
upon,  or  otherwise  obstructing  what  was  formerly  a  county 
road  adjoining  plaintiff's  property  on  the  east  The  plain- 
tiff claims  to  have  a  right  of  way  over  the  premises  6L 
defendants  the  fiill  width  of  the  former  county  road.  From 
the  pleadings  and  stipulation  of  the  parties,  it  appears  that 
prior  to  and  on  the  third  day  of  January,  1871,  the  defend- 
ant James  Terwilliger  and  his  then  wife,  Philinda,  were 
the  owners  of  the  donation  land  claim  in  Multnomah 
county,  along  the  east  side  of  which  was  located  a  toll 
road  known  as  the  McAdam  road,  and  over  and  across 
which  was  located  a  county  road  leading  from  the  town  or 
village  of  Fulton  to  the  city  of  Portland,  and  used  by  the 
public  as  and  for  a  public  road ;  that  on  the  third  d[ay  of 
January,  1871,  Terwilliger  and  wife  sold  and  conveyed  by 
warranty  deed  to  the  Portland  Homestead  Association,  that 
portion  of  their  donation  claim  west  of  the  county  road 
aforesaid,  describing  the  land  so  conveyed  by  metes  and 
bounds,  commencing  at  a  point  on  the  west  side  of  the 
county  road,  at  the  southeast  corner  of  a  piece  of  land 
known  as  the  old  cemetery,  five  chains  south  of  the  claim 
line  between  Terwilliger  and  Carruthers;  thence  with  the 
meander  of  said  road  as  follows:  south  1^  west  7.50  chains, 
south  12"^  west  7.50  chains,  south  24''  45'  west  4.87  chains, 
to  the  southeast  comer  of  this  tract  of  land;  thence  by 
courses  and  distances  to  the  place  of  beginning. 
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The  deed  also  contained  the  grant  of  a  right  of  way  for 
three  roads  eighty  feet  wide  across  the  intervening  lands  of 
the  grantors  from  the  McAdam  road  to  the  land  conveyed. 
Immediately  after  the  purchase  by  the  Homestead  Associa- 
tioDy  it  caused  the  land  to  be  laid  off  into  lots  and  blocks, 
and  a  map  or  plat  thereof  to  be  recorded  in  the  proper 
office.  Ajs  so  laid  off  and  platted,  the  lots  in  block  B  extend 
from  Douglas  street,  as  designated  on  the  plat,  to  the  county 
road.  The  plaintiff  is  now  the  owner  by  purchase,  and 
through  mesne  conveyances,  of  all  the  right,  title,  and 
interest  of  the  Homestead  Association  in  and  to  the  east 
half  of  lot  No.  3,  in  said  block  B,  and  has  no  way  of  egress 
or  ingress  to  or  from  said  property,  except  over  and  along 
the  road  or  way  in  controversy  here. 

In  January,  1880,  the  county  of  Multnomah,  having 
acquired  by  purchase  or  condemnation  the  McAdam  road, 
the  road  over  and  across  the  Terwilliger  place  was  discon- 
tinued by  the  proper  authorities  and  relocated  on  what  was 
fonnerly  the  McAdam  road.  Subsequently  the  defendants, 
who  are  the  successors  in  interest  of  Terwilliger  and  wife, 
took  possession  of  the  land  formerly  occupied  by  the  county 
road;  and  having  enclosed  the  same,  erected  two  houses 
thereon,  and  deny  the  plaintiff's  right  to  use  the  same  or 
any  portion  thereof,  as  a  way  or  otherwise.  Hence  this 
suit,  which  having  been  decided  in  plaintiff's  favor  in  the 
oourt  below,  defendants  appeal. 

By  the  location  of  the  county  road  over  the  lands  of 
Terwilliger  and  wife,  the  public  acquired  no  more  than  a 
right  of  way  as  an  easement  or  servitude,  with  the  powers 
and  privileges  incident  thereto.  The  fee  and  all  rights  of 
properij  not  incompatible  with  the  public  enjoyment  as  a 
way  remained  in  the  owners;  and  when  the  road  was 
abandoned  or  discontinued  by  act  of  public  authority,  the 
land  covered  by  it  immediately  reverted  to  them  unin- 
eombered  by  the  easement  or  servitude^    (Elliott  on  Koads, 
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670;  Angd  on  Highways,  §§  301-2;  Jadcson  v.  Haihavxiy,  15 
Johns.  447;  8  Am.  Dec.  263.) 

But  plaintiff  claims  that  because  the  land  sold  and  con- 
veyed to  the  Portland  Homestead  Association  was  at  the 
time  bounded  on  the  east  by  a  public  highway  over  the 
lands  of  the  grantors,  they  and  their  successors  in  interest 
are  estopped  from  setting  up  any  claim  or  doing  any  acts 
inconsistent  with  the  use  of  the  road  or  way  by  their 
grantees  or  persons  claiming  under  it,  and  that  the  discon- 
tinuance of  the  road  by  act  of  public  authority  only  aflTects 
the  rights  of  the  public  to  use  the  road  as  a  public  high- 
way. It  seems  to  be  a  settled  rule  of  law,  that  where  a 
grantor  conveys  land,  describing  it  as  bounded  expressly 
on  a  street  or  way  over  his  other  lands,  or  by  reference  to 
a  map  or  plan  upon  which  a  street  is  shown,  he  and  those 
claiming  under  him  are  forever  afterwards  estopped  to  deny 
the  existence  of  such  street  as  to  the  grantee,  his  heirs  or 
assigns;  and  if  the  way  is  a  public  highway,  and  by  com-  . 
petent  authority  should  afterwards  be  discontinued,  such 
grantor  or  successor  in  interest  cannot  use  the  soil  of  the 
highway  so  as  to  defeat  the  right  of  way  of  the  grantee,  hia 
heirs  or  assigns,  or  render  it  substantially  less  beneficial. 
(3  Wash.  Real  Property,  420;  Howe  v.  A^er,  4  Allen,  206; 
WhMs  Bank  v.  Nicholas,  64  N.  Y.  65;  SmUh  v.  Lock,  18  Mich. 
66 ;  Sutherland  v.  Jackson,  32  Me.  80 ;  Dawson  v.  Ins.  Q>.  1 5 
Minn.  136;  2  Am.  Rep.  109.) 

This  doctrine  rests  upon  the  fact  that  the  grantor,  by 
describing  the  land  as  bounded  by  a  way,  when  he  is  the 
owner  of  the  soil  under  the  way,  intends  thereby  to  confer 
upon  the  grantee,  as  appurtenant  to  the  granted  premises, 
the  right  to  use  such  way;  and  whether  it  be  deemed  to 
operate  as  an  implied  grant,  covenant,  warranty  or  estoppel, 
binding  on  the  grantor,  his  heirs  or  assigns,  is  inmiaterial. 
"  The  right  itself  would  be  inferred  from  that  great  prin 
ciple  of  construction,"  says  Mr.  Chief  Justice  Bhaw,  "  that 
every  grant  and  covenant  shall  be  so  construed  a  to  secure 
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to  the  grantee  the  benefits  intended  to  be  conferred  by 
the  grant,  and  that  the  grantor  shall  do  nothing  to  defeat 
or  essentially  impair  his  grant."  {Parker  v.  Frammgham^ 
8  Met  268.) 

The  question  in  all  such  cases  is,  whether  the  road  or 
way  is  intended  as  the  boundary  of  the  granted  premises. 
Where  the  land  is  conveyed  by  a  certain  and  definite 
description,  as  by  metes  and  bounds,  the  fact  that  the 
boundary  as  described  in  the  conveyance  may  be  coinci- 
dent with  the  line  of  the  way,  does  not  of  itself  raise  the 
implication  that  such  way  was  intended  as  the  actual 
boundary,  or  confer  upon  the  grantee  the  right  to  use  such 
way  as  appurtenant  to  the  granted  premises,  but  it  must 
appear  from  the  conveyance,  either  directly  or  by  fair  infer- 
ence, that  it  was  intended  to  bound  the  land  by  the  road  or  way. 
(P(U'80fw  V.  Johnsm,  68  N.  Y.  62;  23  Am.  Bep.  149.) 

Now,  in  the  case  here,  the  land  conveyed  by  Terwilliger 
and  wife  to  the  Portland  Homestead  Association  is  not 
described  as  bounded  by  the  county  road,  nor  do  we  think 
there  is  anything  in  the  conveyance  from  which  it  can  be 
inferred  that  it  was  so  intended  by  the  parties.  The  land 
is  definitely  described  by  metes  and  bounds,  which  care- 
fully exclude  the  road,  and  which  are  complete  and  certain 
without  reference  to  it  The  starting  point  of  the  descrip- 
tion is  at  a  point  on  the  west  side  of  the  county  road,  at 
the  southeast  comer  of  a  piece  of  land  known  as  the  old 
cemetery,  five  chains  south  of  the  claim  line.  This  comer 
of  the  cemetery  lot  is  the  controlling  monument  in  the 
description,  and  is  definite  and  certain  without  reference  to 
the  county  road.  In  fact,  if  this  corner  be  on  the  east  side 
of  the  road  instead  of  the  west  side,  it  would  still  be  a  con- 
trolling monument.  It  may  be  on  the  west  side  of  the 
road,  as  stated  in  the  deed,  yet  not  exactly  on  the  line  of 
the  road;  and  from  this  corner  the  courses  and  distances 
are  given  to  the  southeast  corner  of  the  tract  conveyed,  and 
by  careful  measurement  exclude  the  land  coyered  by  the 
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road.  The  only  reference  to  the  road  in  the  deed  is  for  the 
purpose  of  description,  as  any  mark  or  monument  might 
have  been  referred  to,  and  with  no  intention  of  making  it 
the  actual  boundary  of  the  land,  unless  it  should  be  coinci- 
dent with  the  description  as  given  in  the  deed.  Such  a 
description  of  the  granted  premises  does  not  convey  an 
easement  in  an  adjoining  highway.  Merely  referring  to  a 
highway  for  the  purpose  of  description,  as  any  other  mark 
or  monument,  is  very  different  from  bounding  the  granted 
premises  by  a  highway  over  the  other  lands  of  the  grantor, 
and  thereby  exposing  himself  to  the  equities  of  an  estoppel. 
(King  v.  Mcpyor,  102  N.  Y.  171.) 

The  manifest  intention  of  the  parties,  as  shown  by  the 
deed,  was  to  sell  and  convey  a  piece  of  land  definitely  de* 
scribed  by  metes  and  bounds,  containing  one  hundred 
acres,  the  description  of  which  is  complete  and  certain, 
without  reference  to  the  road,  and  in  effect  excludes  it 
The  object  and  purpose  of  every  reference  to  the  county 
road  in  the  deed  is,  first,  as  a  monument  in  connection  with 
the  comer  of  the  cemetery  to  designate  the  starting  point 
of  the  description;  and,  second,  to  indicate  the  course  of 
the  east  line  from  that  point.  To  hold  that  the  language 
of  this  deed  created  an  easement  in  the  county  road  in 
favor  of  the  grantee,  would  be  going  beyond  any  adjudged 
case  which  has  come  under  our  observation.  The  plaintiff 
cannot  claim  this  as  a  way  of  necessity,  for  at  the  time  of 
the  conveyance  to  the  Homestead  Association  it  was  simply 
a  convenience  and  not  necessary  for  access  to  the  lands. 
This  right  depending  upon  necessity,  only  exists  when  the 
person  claiming  it  has  no  other  means  of  passing  fix)m  the 
granted  premises  into  the  public  street  or  road.  (Wash. 
Easements;  ^^163;  Smyles  v.  HadingB,  22  N.  T.  217;  Oayet^ 
Y.  Bethwne,  14  Mass.  49;  7  Am.  Deo.  188.) 

Here  the  grant  of  the  three  rights  of  way  from  the 
McAdam  road  over  the  intervening  lands  of  the  grantor 
destroyed  the  necessity  for  the  one  claimed,  if  it  otherwise 
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existed.  It  was  at  most  only  a  convenience  in  addition  to 
the  three  granted  ways.  In  order  to  create  such  a  way,  the 
necessity  must  exist  at  the  time  of  the  conveyance,  and  as 
to  the  whole  tract  conveyed.  The  grantee  cannot  subse- 
quently subdivide  the  tract  and  sell  off  a  portion  in  such  a 
maimer  as  to  make  a  way  necessary  to  some  particular 
portion  thereof  which  did  not  exist  as  to  the  whole  tract- 
In  this  case^  plaintiff  purchased  the  portion  now  owned  by 
him  after  the  county  road  had  been  discontinued,  and  with 
knowledge  that  it  was  cut  off  from  Douglas  street  by  the 
intervening  portion  of  the  lot,  and  cannot  therefore  claim 
a  way  of  necessity  as  against  defendants  which  his  grantors 
did  not  have,  or  could  not  claim.  In  other  words,  if  the 
right  now  claimed  were  not  necessary  for  the  complete 
enjoyment  of  the  whole  tract  by  the  grantee  from  Terwilli- 
ger,  such  grantee  could  not,  by  subdividing  and  selling 
separate  portions  thereof,  create  a  necessity  for  a  way  which 
was  not  necessary  at  the  time  of  the  conveyance  to  it. 
This  county  road  was  not  in  any  way  annexed  as  an  ease- 
ment to  the  land  conveyed,  or  used  in  connection  there- 
with, and  therefore  did  not  pass  by  the  word  appurtenances 
in  the  conveyance  to  the  Homestead  Association.  To  raise 
the  implication  of  a  grant  of  an  easement  as  appurtenant 
to  the  land,  the  easement  must  be  de  facto  annexed  to  the 
estate  conveyed  at  the  time  of  the  grant,  and  must  be  neces- 
sary to  its  enjoyment  in  the  condition  in  which  it  then  is. 
(Parker  v.  Bennett,  11  Allen,  388.) 

The  decree  of  the  court  below  is  reversed  and  complaint 
dismissed. 
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^no4  ADOLPH  FRANKE  bt  al.  v.  A.  E.  SHIPLEY. 

Dbbchtt—Hsibs.— Where  a  party  claims  as  heir,  he  must  first  establish  affir- 
matively his  relationship  with  the  deceased;  and,  second,  that  no  other 
descendent  exists  to  impede  the  descent  to  the  plaintiff. 

Wills — Testambntaby  Capacity — Stabb  Dboisib. — ^In  respect  to  testamen- 
tary capacity  it  is  sufficient  if  the  testator  knew  and  understood  what  he 
was  doing,  and  to  whom  he  was  giving  his  property  when  he  executed  his 
will.  Clark  v.  EUU,  9  Or.  128,  and  Chritman  y.  Chriaman,  16  Or.  127,  fol- 
lowed and  approved. 

Clackamas  county:  P.  J.  Tayloe,  Judge. 

Plaintiff  appeals.    Affirmed. 

C  D.  &  D.  C.  Latowrette,  for  Appellants. 

W,  W.  Thayer,  and  Miller  &  MiUer,  for  Respondent 

Pee  Cueiam. — ^This  is  a  suit  to  contest  the  validity  of  a 
will.  It  presents,  mainly,  two  questions  of  fact  to  be 
decided  from  the  evidence.  First — Does  the  evidence 
establish  the  heirship  of  the  plaintiff  to  the  testator? 
Second — Does  it  show  that  the  testator  was  of  sound  and 
disposing  mind  at  the  time  of  the  execution  of  the  will? 

Unless  the  plaintiffs  were  the  heirs  of  the  testator,  they 
have  no  standing  to  impeach  the  validity  of  the  will.  They 
must  establish  by  competent  proof  that  they  were  the  heirs 
of  the  testator  and  would  inherit  his  estate  were  it  not  for 
the  will.  "  Where  a  party  claims  as  heir,"  says  Mr,  Lawson, 
'^  he  must  first  establish  affirmatively  his  relationship  with 
the  deceased;  and,  second,  that  no  other  descendant  exists 
to  impede  the  descent  to  the  plaintiff."  (6  Lawson's  Rights, 
Rem.  &  Prac.  §  3138.) 

The  will  in  question  was  made  by  John  G.  Franke  to 
the  defendant,  who  was  not  a  relative,  but  a  friend  and 
neighbor.  The  plaintiffs  and  contestants  claim  to  be  his 
broUiers  and  sisters.  They  ask  to  set  aside  his  will  on  the 
grround  of  a  lack  of  testamentary  capacity.  It  is  not  neces- 
sary to  load  the  record  with  the  facts  to  show  the  conclusion 
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we  have  reached.  While  fiilly  ap{)reciating  the  difficulty 
of  obtaining  proof,  under  the  circumstances,  to  establish 
pedigree,  we  do  not  think  the  evidence  is  sufficient  to 
establish  Hie  heirship  of  the  contestants  with  the  decedent 
John  6.  Franke. 

But  if  there  be  any  doubt  on  this  point,  there  is  none  in 
our  minds  on  the  second,  namely,  that  the  decedent  had 
testamentary  capacity  at  the  time  of  the  execution  of  his 
wilL  With  reference  to  the  amount  of  testamentary 
capacity  necessary,  it  has  been  held  by  this  court  that  it  is 
sufficient  if  the  testator  knew  and  understood  what  he  was 
doing,  and  to  whom  he  was  giving  his  property  when  he 
executed  his  will.  {Clark  v.  Ellis,  9  Or.  128;  Chrisman  v. 
Cftriwrnm,  16  Or.  127.) 

The  evidence  as  to  the  execution  of  the  will  shows  that 
the  will  was  read  over  to  him  before  signing,  that  he  knew 
its  contents,  and  what  he  was  doing.  There  is  nothing  to 
indicate  that  he  was  not  sane,  or  in  the  full  possession  of 
his  faculties,  or  that  he  was  acting  under  any  excitement  or 
undue  influence.  He  was  undoubtedly  a  simple-minded 
man,  and  illiterate,  but  he  was  industrious,  honest,  and 
economical,  and  during  his  life  accumulated  a  small  estate. 
His  reasons  for  leaving  his  property  to  the  defendant  are  * 
stated,  and  why  it  was  not  willed  to  his  relatives. 

We  find  nothing  in  the  circumstances  of  the  case  which 
would  justify  us  in  holding  that  he  lacked  testamentary 
capacity,  and  must  affirm  the  decree. 
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[Died  March  4, 1892.] 

M.  H.  MURPHY  V.  CITY  OP  ALBINA. 

MmnoiPAii  Cobfosatiohb — Oiteokbs  asd  Agkrts — Excbss  or  Authoritt— 
Ratification.—  A  mnnicipal  corporation,  like  a  private  person,  is  liable 
for  services  performed  for  it  nnder  direction  of  its  officers  or  agents,  bat  in 
excess  of  their  authority,  provided  it  ratifles  and  accepts  the  same  after 
they  are  brought  to  its  offidal  knowledge  through  proper  channels;  but 
mere  silence  or  acquiescence  will  not  amount  to  ratification ;  there  must 
be  some  afflrmative  action  in  that  respect^  or  action  from  whioh  ratlAoa- 
tion  would  be  necesBarily  inibrred. 

Imdi-- OoKMOH  Council— Official  Mssnif as.— Where  the  liability  of  a 
municipal  coix>oration  depends  on  the  action  of  its  common  council, 
■uch  action,  to  be  binding,  must  be  had  by  ordinance,  resolution,  or  other 
equivalent  proceeding  at  a  meeting  of  such  body  regularly  convened,  and 
cannot  be  based  on  acts  of  individual  members  of  the  council  not  «C  an 
official  meeting. 

Multnomah  county :  E.  D.  Shattucb.,  Judge. 

Plaintiff  appeals.    Affirmed. 

Oeorge  A.  BrodU,  for  Appellant 

W.  T.  Muir,  city  attorney,  for  Respondent 

Bbak,  J. — This  is  an  action  to  recover  on  a  quantum 
TMTuit  for  work  and  labor  alleged  to  have  been  performed 
by  plaintiff,  in  grading,  cutting,  and  filling  one  of  defend- 
ant's streets,  known  as  Margaretta  avenue.  This  is  the 
second  appeal  in  this  case.  For  the  purposes  of  this  appeal, 
the  &cts  sufficiently  appear  in  the  case  as  reported  (20  Or. 
379),  except  from  this  record  it  appears  that  plaintiff  by  his 
written  contract  was  to  grade  Margaretta  avenue,  a  public 
street  of  the  defendant,  to  the  grade  established  by  the  city, 
as  surveyed  and  established  by  Hulbert  &  McQuinn,  and 
according  to  a  profile  made  by  them  and  made  a  part  of 
the  contract  the  work  to  be  done  under  the  supervision 
of  the  committee  on  streets  and  public  property,  who  should 
furnish  the  contractor  with  all  necessary  heights  and  dis- 
tances, for  which  work  he  was  to  receive,  on  the  approval 
in  writing  of  the  committee  on  streets  and  public  property 
and  engineer  in  charge,  a  certain  rate  per  cubic  yard  for 
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all  necessary  excavations  and  fills  made  by  him,  reference 
being  made  to  a  tracing  made  by  the  engineer  in  charge  as 
to  the  number  of  yards  of  excavation  or  fill  required. 

The  evidence  tended  to  show  that  plaintiff  proceeded  to 
perform  his  contract,  the  engineer  in  charge  setting  stakes 
along  the  line  of  the  work,  giving  the  height  as  established 
by  the  defendant  and  provided  in  the  contract.    After  ha 
bad  finished  grading  according  to  the  stakes  set  by  the 
engineer,  and  was  ready  for  laying  sidewalk  and  planking, 
the  engineer  made  a  change  in  the  grade  stakes  of  from 
three  to  ten  inches  of  a  rise  in  the  grade,  the  entire  length 
of  the  street,  and  directed  plaintiff  to  bring  the  surface  of 
the  street  up  to  this  line.    Plaintiff  complained  to  ihe 
mayor  and  two  members  of  the  council  of  the  action  of 
the  engineer  in  changing  the  grade,  and  was  by  the  mayor 
told  "to  go  ahead  and  finish  his  woi^  according  to  the 
engineer's  instructions,  and  quit  his  complaining  or  he 
would  not  get  paid  for  his  work,  or  something  to  that 
effect";    that  he  did  finish  the  work   according  to  the 
instructions  of  the  engineer,  and  was  compelled  to  do 
four  hundred   and   sixty -six  dollars  and   twenty  cents 
worth  of  work  more  than  called  for  in  his  contract  and  the 
estimates  accompanying  the  same ;  that  he  told  one  member  * 
of  the  council  and  the  mayor  that  if  they  did  not  rectify 
the  mistake  there  would  be  damages  claimed,  and  on  the 
day  the  street  committee  was  examining  the  work  after  its 
completion  he  told  them  he  should  sue  defendant  for  dam- 
ages; that  after  the  work  was  completed,  the  defendant 
accepted  and  paid  for  all  the  work  provided  in  the  con- 
tract, but  refused  to  pay  for  any  extra  work  as  ordered  by 
the  engineer.    It  does  not  appear  that  the  council  as  an 
official  body  authorized  or  assented  to  the  change  in  the 
contract  or  street  grade  by  the  engineer,  or  directly  ratified 
the  same;  nor  does  it  appear  that  the  common  council 
directed  or  had  knowledge  that  the  plaintiff  was  doing  the 
extra  work,  or  knew  that  it  had  been  done  at  the  time  the 
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work  under  the  contract  was  accepted,  unless  it  might  be 
inferred  from  the  fact  that  the  mayor  and  two  members  of 
the  council  knew  of  the  change  in  the  grade,  and  the 
mayor  directed  the  work,  and  a  majority  of  the  individual 
members  of  the  council  knew  that  plaintiff  threatened  to 
make  some  claim  for  compensation  for  the  extra  work 
ordered  by  the  engineer. 

The  errors  complained  of  are  in  the  giving  and  refusal 
of  certain  instructions  by  the  trial  court  The  instruction 
requested  by  plaintiff  and  refused  by  the  court,  the  refusal 
of  which  we  held  to  be  an  error  on  the  former  appeal,  to 
the  effect  that  if  the  extra  work  was  ordered  by  the  engineer 
and  performed  by  plaintiff  under  the  direction  of  the 
mayor  and  two  members  of  the  council,  and  ihe  city,  act- 
ing through  its  proper  officers,  accepted  the  same,  the 
defendant  is  liable,  was  in  substance  given  in  the  general 
charge,  the  court  adding  an  explanation  in  the  opinion 
proper  and  necessary  to  a  dear  understanding  by  the  jury, 
as  to  who  are  the  proper  officers  and  how  they  must  act  in 
order  to  bind  the  city,  and  therefore  requires  no  further 
consideration  here.  On  this  point  the  former  decision  was, 
that  if  the  work  was  performed  in  improving  the  streets  of 
'  defendant  without  regular  authority,  by  direction  of  some 
person  assuming  to  act  for  it,  and  was  afterwards  accepted 
by  defendant,  this  would  be  a  ratification  and  equivalent 
to  an  original  authority.  But  as  to  what  would  constitute 
an  acceptance  of  the  work,  was  not  in  the  case,  nor  con- 
sidered or  decided  by  the  court.  The  record  then  before 
us  showed  "that  when  said  work  (extra  work)  was  com- 
pleted, as  ordered  by  the  city  surveyor,  the  same  was  ac- 
cepted by  the  city  of  Albina,"  so  that  the  only  question 
was,  whether  under  such  a  state  of  facts  the  city  was  liable 
for  the  reasonable  value  of  the  work. 

But  on  the  second  trial  the  question  of  acceptance  was 
the  vital  point  in  the  case,  and  it  was  therefore  proper  and 
necessary  for  the  court  to  instruct  the  jury  fully  upon  this 
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question,  and  the  instruction  as  requested  by  plaintiff  fur- 
nished no  guide  for  the  jury  as  to  who  are  the  proper 
officers  of  the  city,  and  as  to  what  would  amount  to  an 
acceptance  of  the  work.  It  follows  therefore  that  this  case 
must  depend  upon  the  correctness  of  the  instructions  as 
given  by  the  court  The  jury  was  instructed  in  effect,  that  in 
order  for  plaintiff  to  recover,  it  must  appear  that  there  was 
work  done  by  plaintiff  outside  of  his  contract,  at  the  request 
and  with  the  knowledge  of  a  majority  of  the  members  of 
the  council,  and  that  plaintiff  made  claim  for  the  extra 
work,  and  the  council,  as  an  official  body,  recognized  the 
claim  and  accepted  the  work,  and  that  conversations  with 
individual  members  of  the  council  on  the  street  would  not 
amount  to  a  contract  or  acceptance  of  the  work,  but  in 
order  to  bind  the  city  the  council  must  have  been  together^ 
acting  as  a  body ;  and  that  if  plaintiff  did  perform  work 
outside  of  his  contract,  and  the  council  simply  undertook 
to  accept  the  completion  of  the  contract  and  pay  what  was 
earned  under  it,  the  city  would  not  be  liable  for  any  extra 
work,  although  the  members  of  the  council  may  have  been 
informed  on  the  street  as  individuals  that  plaintiff  claimed 
something  for  extra  work.  Certainly  the  defendant  is  not 
liable  if  it  did  not  as  a  municipal  corporation  contract  with 
or  in  any  way  authorize  the  plaintiff  to  do  the  extra  work 
necessary  to  bring  the  street  up  to  the  grade  established  by 
its  engineer,  or  by  some  corporate  act  ratify  the  contract  or 
accept  the  work.  Though  it  may  be  charged  with  the 
duty  of  regulating  and  repairing  the  streets,  undoubtedly 
no  action  will  lie  against  it  for  work  or  labor  put  upon 
them  without  its  assent  or  authority.  There  is  no  room 
here  for  the  contention  that  the  defendant  in  any  way 
contracted  with  or  authorized  plaintiff  to  perform  this 
extra  work.  The  only  contract  it  made  with  mm  was  the 
written  one  which  provided  expressly  that  the  work  should 
be  done  according  to  the  grade  as  established  by  Hulbert 
&  McQuinn.    The  provision  in  the  contract,  that  the  work 
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ghould  be  done  under  the  superviflion  of  the  committee  on 
streets  and  the  engineer  in  charge,  conferred  no  authority 
upon  either  of  them  to  change  or  modify  in  any  essential 
particular  the  provisions  of  the  contract.  {Bokealed  ¥. 
New  York,  22  N.  Y.  162;  Bern  y.  Grand  Bapids,  73  MidL 
237;  Dillon  v.  Byracuaej  9  N.  Y.  Supp.  98;  Oenoveae  y.  Mayor^ 
66  N.  Y.  Superior,  397.) 

When  this  contract  was  signed  and  executed,  no  officer 
of  defendant  had  any  authority  to  change  its  provisions 
unless  expressly  authorized  by  the  common  council.  That 
body  alone,  or  some  one  duly  authorized  by  it,  was  compe- 
tent to  change  the  terms  of  the  contract  or  tlie  grade  of  the 
street.  The  duty  of  the  engineer  was  to  see  that  the  terms 
of  the  contract  were  complied  with  and  the  street  brought 
to  the  grade  as  provided  therein,  and  for  that  purpose  and 
that  alone  he  was  the  agent  of  the  city.  But  when  he 
assumed  to  change  the  grade  as  established  by  the  city  he 
was  doing  an  unauthorized  act,  and  one  in  no  way  binding 
upon  the  defendant  The  change  made  by  him  was  a 
material  one,  raising  the  surface  of  the  street  from  three  to 
ten  inches  above  that  established  by  the  city,  and  if  valid, 
imposed  upon  the  defendant  a  liability  for  four  hundred 
and  sixty-six  dollar's  worth  of  work  in  excess  of  its  contract, 
and  that  without  its  assent  If  such  an  act  be  valid  and 
binding  on  the  defendant,  there  is  but  little  protection  for 
municipal  corporations  against  the  unauthorized  acts  fd 
subordinate  agents. 

It  was  argued  that  the  act  of  the  individual  members  <^ 
the  council  in  assenting  to  the  change  of  the  grade  and 
directing  ih^  plaintiff  to  complete  the  work  according  to 
the  instructions  of  the  surveyor  \a  binding  upon  the 
defendant,  and  the  opinion  upon  the  former  appeal  is 
relied  on  as  the  law  of  this  case.  Aa  to  every  point 
presented  and  decided  by  this  court  in  the  former  case,  the 
decision  becomes  the  huv  of  the  case,  binding  upon  both 
the  parties  and  this  court  so  far  as  the  same  state  of  facts 
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if  flnbstantially  presented,  but  no  itirther.  As  we  have 
already  fiaid,  the  only  qaeetion  presented  or  decided  on  the 
foimer  appeal  was,  wheUiei  the  defendant  was  liable  upon 
an  implied  contract  for  work  performed  on  its  streets  under 
the  direction  of  some  imauthorized  person  after  it  had 
ao^pted  the  work.  As  to  whether  the  individual  members 
of  the  council  could  bind  the  defendant  by  contracts  or 
agreements  made  not  as  an  official  body,  or  what  acts  would 
eonstitute  an  acceptance  of  the  work,  were  not  presented, 
oonsidered  or  decided. 

The  opinion  of  the  chief  justice  must  be  read  with 
reference  to  the  question  actually  before  the  court,  and  the 
admissions  and  statements  in  the  record,  and  when  so  read 
the  doctrine  contended  for  by  plaintiff  finds  no  support 
therein.  It  is  an  elementary  principle  that  the  affairs  of  a 
corporate  body,  private  or  municipal,  can  be  transacted 
<mly  at  a  corporate  meeting,  regularly  convened,  and  that 
the  acts  of  the  individual  members  in  no  way  bind  the  cor- 
poration. The  only  existence  of  the  common  council  of 
a  municipal  corporation  is  as  a  board,  "and  they  can  do  no 
valid  act  except  as  a  board,  and  such  act  must  be  by  ordinance 
or  resolution,  or  something  equivalent  thereto.'^  (1  DiL  Mun. 
Corp.  456 ;  16  Am.  &  Eug.  Enc.  LaW;  1028 ;  Dey  v.  Jersey  OUy, 
4C.E.6reen^412;  Butler  v.  OkarUcwn^  7  Gray,  12;  SiayaUnm 
ifeL  Boad  Co.  V.  Oraver,  46  Piu  St.  386;  In  re  St.  Helens  MiU 
Ok 3  Saw.  88;  Zott$mri.  v.  Son  J^ancJsco,  20  Cal.  96 ;  81  Am. 
Dec  96;  Qaswiler  v.  Willis,  23  Cal.  11 ;  91  Am.  D^.  607.) 

The  contract  with  plaintiff  was  formally  entered  into 
by  the  authority  of  the  common  council  of  defendant,  and 
if  a  diange  were  desired,  it  could  only  be  made  by  the 
aame  parties  that  made  the  contract, — the  common  council 
or  its  authorized  agent  on  one  side  and  plaintiff  on  the 
other.  Dedarations  or  agreein^ents  of  one  or  more,  or  even 
all  of  the  councilmen,  not  at  oua  official  meeting,  tiliat  they 
woold  be  willing  to  copsent  to  a  change  in  the  grade  and 
allow  plfkintiff  extra  pay  for  the  increafied  work,  do  not 
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bind  the  defendant.  The  defendant  oould  consent  to  a  change 
in  the  contract  only  by  its  council  acting  as  a  body  or 
through  some  authorized  agent,  and  not  by  the  several  mem- 
bers of  the  council  acting  as  individuals.  {SUyatoim  etc; 
Road  Go.  V.  Orayer,  45  Pa.  St  386;  Schumm  v.  Seymore^  24 
N.  J.  Eq.  143.)  The  work,  then,  having  been  performed  by 
plaintijBf  without  any  contract  with  or  authorization  by  the 
defendant,  it  follows  that  it  is  not  liable  unless  it  has  by 
some  corporate  act  ratified  or  assented  to  the  same.  The 
only  body  competent  to  accept  the  work  or  ratify  the  con- 
tract is  the  common  council  of  the  defendant,  and  it  can 
only  act  when  duly  convened  in  some  manner  provided  by 
law.  Corporations  may  be  and  often  are  bound  by  implied 
contracts  within  the  scope  of  their  powers,  to  be  deduced 
by  inference  from  authorized  corporate  acts  without  either 
a  vote  or  resolution  of  their  governing  bodies.  (1  DiL 
Mun.  Corp.  §  459.)  And  where  a  contract  has  been  entered 
into  in  good  faith,  and  the  city  has  received  the  benefit  of 
the  performance,  a  ratification  of  the  unauthorized  contract 
may  under  some  circumstances  be  inferred  without  any 
formal  action  of  the  corporate  authorities;  but  when  the 
work  is  performed  upon  a  public  street  of  a  municipality 
without  its  assent,  no  implied  contract  can  be  inferred  from 
the  fact  that  the  street  is  subsequently  used  by  the  public 
(Tafi  V.  Montague,  14  Mass.  281;  7  Am.  Deo.  215;  McDonald 
V.  Mayor,  68  N.  Y.  23;  23  Am.  Bep.  144;  Dam  v.  School 
DisL  24  Me.  349;  PraU  v.  Swanton,  15  Vt.  ♦147;  WiUon  v. 
School  Hid.  32  N.  H.  118;  1  DU.  Mun.  Corp.  §  464.)  In 
such  case,  to  render  the  municipal  corporation  liable,  the  con- 
tract must  be  ratified  or  the  work  accepted  by  some  express  act 
of  the  counciL  Any  other  doctrine  fails  to  extend  to  munici- 
pal corporations  the  privileges  and  immunities  that  are  accorded 
by  law  to  other  contracting  parties,  public  or  private. 

Nor  can  any  inference  of  acceptance  or  ratification  be 
deduced  firom  the  acts  of  the  council  in  accepting  or  paying 
for  the  work  performed  under  the  written  contract.    This 
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it  not  only  had  a  right  but  by  its  contract  was  bound  to  do. 
And  because  it  complied  with  the  terms  of  its  contract,  no 
inference  can  be  drawn  that  it  intended  to  accept  any  work 
performed  without  its  authority  or  assent.  (Durango  v. 
Pmningtorif  8  Col.  257.)  Before  it  can  be  held  to  have 
accepted  the  work  performed  by  plaintilBf  by  the  direction 
of  the  engineer  and  individual  members  of  the  council,  it 
must  appear  by  some  affirmative  act  that  it  accepted  the 
work,  or  from  which  such  acceptance  can  be  inferred. 
Mere  silence  is  not  sufficient;  for  if  so  it  would  require  a 
meeting  of  the  council  and  an  express  dissent  every  time 
an  officer  undertakes  to  impose  an  unauthorized  liability 
upon  the  city,  to  enable  the  corporation  to  prevent  ratifica- 
tion. {Otis  V.  Stockton,  76  Me.  506.)  Of  course,  there  may 
be  times  when  a  corporation  as  well  as  an  individual  should 
act  or  speak,  or  when  it  does  speak  by  the  force  of  circum- 
stances; but  such  is  not  this  case. 

It  is  urged  that  the  court  erred  in  holding  that  the 
knowledge  that  plaintiff  made  some  claim  for  extra  work, 
obtained  by  individual  members  of  the  council,  on  the- 
street,  would  not  bind  them  when  they  came  to  vote  upon 
the  resolution  offered,  to  accept  the  work  performed  under 
the  contract  with  plaintiff,  unless  the  plaintiff  made  such 
daim  at  the  time  the  resolution  was  under  consideration. 
In  support  of  this  contention,  reliance  is  had  upon  the 
language  of  the  court  in  the  former  opinion,  that  "  two  of 
the  members  of  the  council  and  the  mayor  who  authorized 
the  work,  had  knowledge  of  their  own  acts  in  directing  the 
work  to  be  done,  and  when  they  met  and  accepted  it,  it  is 
difficult  to  see  why  the  city  was  not  thereby  rendered 
liable/*  It  will  be  observed  that  this  statement  is  also 
based  upon  the  fact 'that  the  work  was  accepted  by  the 
council  at  an  official  meeting ;  and  it  was  held  that  having 
80  accepted  the  extra  work,  the  defendant  was  liable  with- 
out any  formal  resolution  authorizing  or  ratifying  the  act 
xxn  Ob.— 8. 
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of  the  engineer  and  individual  members  of  the  council  in 
.directing  it  to  be  done,  and  that  the  ratification  would  be 
implied  from  the  act  of  accepting  the  work  with  knowledge 
Hmt  plaintiff  claimed  pay  therefor.  But  it  is  not  perceived 
bow  knowledge  that  plaintiff  claimed  pay  for  work  per- 
formed under  an  unauthorized  contract  can  render  the 
defendant  liable  until  it  has  done  some  act  amounting  to  an 
acceptance  of  the  work  or  ratification  of  the  contract 
Even  had  the  individual  members  of  the  council,  who  had 
knowledge  of  and  directed  this  work,  agreed  with  plaintiff 
to  ratify  the  contract  at  a  subsequent  meeting  of  the  council, 
such  arrangements  would  have  been  contrary  to  public 
policy,  and  not  binding  upon  them,  when  they  came  to  act 
officially  upou  the  question.  (MoOorUe  v.  Batea^  29  Ohio  St.  419; 
23  Am.  Rep.  758.)  A  sufficient  answer  to  the  suggestion  that 
the  conclusion  we  have  reached  works  a  hardship  upon  plain- 
tiff, who  in  good  faith  performed  the  extra  work,  supposing 
that  the  persons  who  directed  it  to  be  done  were  authorized 
to  do  so,  is,  that  every  person  dealing  with  the  agents  of  a 
municipal  corporation  must  at  his  peril  see  that  such 
agents  are  acting  within  the  scope  of  their  authority  and 
line  of  their  duty,  and  if  he  make  an  unauthorized  contract 
he  does  so  at  his  own  risk.  The  courts  cannot  disregard 
the  well  settled  rules  of  law  in  order  to  avoid  an  apparent 
injustice  in  a  particular  case. 

The  judgment  of  the  court  below  is  therefore  affirmed* 
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[Filed  MftToh  7, 1892.] 

MARY  RODNEY   ADAIR   bt   al.  v.  BETHENIA  A. 

OWENS  ADAIR  kt  al, 

Per8nuBAJi,  C.  J.: 

EQUXTT—MoKroAOS — SpBcmc  PsRPOBicANOs.— A  party  who  holds  a  deed  for 
land,  absolute  in  form,  bat  in  fact  a  mere  secority  for  money  loaned,  is  a 
mortgagee  <mly,  without  title  to  the  land,  and  will  not  be  eompelled  by  a 
decree  in  equity  to  specifioally  perform  a  oontraet  to  oonyey  the  land, 
because  such  a  decree  would  be  ineffectuaL 

Per  BiAir,  J.: 

Burt  TO  Rkdsex— Cass  ur  Junoxmr.— Fleadingi  examined,  and  held,  that 
the  bill  discloses  fiicts  sufficient  to  constitute  a  cause  of  suit  for  redemp- 
tion of  the  lands  in  oontroveny  from  the  lien  of  a  mortgage. 

Clatsop  county :  F.  J.  Taylor,  Judge. 
Plaintifij3  appeaL    Reversed. 

The  court  below  first  struck  out  a  part  of  plainti£fs' 
eomplaint  and  then  sustained  a  demurrer  to  the  residue 
and  entered  a  final  decree  in  favor  of  the  defendants,  from 
which  this  appeal  is  taken.  The  great  prolixity  of  t.o 
complaint  almost  forbids  its  insertion  in  this  statement, 
but  the  points  decided  by  the  court  below  will  be  best 
nnderstood  by  its  insertion.    It  is  as  follows : — 

"The  above  named  plaintiffs  Mary  Rodney  Adair  and 
Samuel  D.  Adair  complain  of  the  above  named  defendants 
Bethenia  A.  Owens  Adair  and  John  Adair,  and  for  cause 
of  suit  allege:  That  on  the  eighth  day  of  March,  1882, 
the  plaintiff  Mary  Rodney  Adair  was,  ever  since  has  been, 
and  now  is  the  wife  of  the  plaintiff  Samuel  D.  Adair;  that 
on  the  fourteenth  day  of  October,  1885,  the  defendant 
Bethenia  A.  Owens  Adair  was,  ever  since  has  been,  and 
now  is  the  wi&  of  the  defendant  John  Adair,  and  that 
doriii^  the  time  of  the  happening  of  the  several  transac- 
tions and  the  execution  of  the  several  instruments  herein- 
after set  forth,  in  which  the  deimdmi  John  Aidair  was 
conetiBed,  he,  bearing  the  sane  jMme  as  his  &ther,  who 
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was  then  living,  was  known  and  described  in  said  transac- 
tions and  instruments  as  John  Adair,  junior. 

"That  on  said  eighth  day  of  March,  1882,  the  plaintiflF 
Samuel  D.  Adair  was  the  owner  of  and  in  possession  of  the 
following  described  lands,  situated  in  the  county  of  Clatsop 
and  state  of  Oregon,  to- wit:    The  lots  numbered  five,  six, 
and  seven  of  section  twenty-six,  and  the  lots  numbered 
seven  and  eight  of  section  twenty-seven,  in  township  eight 
north,  of  range  ten  west  of  the  Willamette  meridian  in  the 
district  of  lands  subject  to  sale  at  Oregon  City,  in  the  state 
of  Oregon,  containing  one  hundred  and  sixty-three  and 
eighty-six  hundredths  acres,  hereinafter  called  his  home- 
stead entry ;  and  on  said  day  the  defendant  John  Adair 
was  the  owner  of   and  in  possession  of   the  following 
described  lands,  situated  in  Clatsop  county,  to- wit:  The  lot 
numbered  nine  and  the  southeast  quarter  of  the  southeast 
quarter  of  section  twenty-three,  and  the  lots  numbered  one 
and  two  of  section  twenty-six,  and  the  southwest  quarter 
of  the  southwest  quarter  of  section  twenty-four,  all  in  town- 
ship eight  north,  of  range  ten  west  of  the  Willamette 
meridian,  in  the  district  of  lands  subject  to  sale  at  Oregon 
City,  in  the  state  of  Oregon,  containing  one-hundred  and 
sixty-five  and  eighty  hundredths  acres,  hereinafter  called 
his  homestead  entry;  and  on  said  day  the  plaintiff  Samuel 
D.  Adair  and  the  defendant  John  Adair  owned  and  pos- 
sessed jointly  the  following  described  land  situated  in  said 
Clatsop  county,  to- wit:  The  east  half  of  the  donation  land 
claim  of  George  W.  Coffinberry,  situated  in  sections  twenty- 
two,  twenty-three,  twenty-six  and  twenty-seven,  in  town- 
ship eight  north,  of  range  ten  west,  Willamette  meridian, 
in  the  district  of  lands  subject  to  sale  at  Oregon  City,  in 
tiie  state  of  Oregon,  containing  three  hundred  and  twenty 
acres,  or  thereabouts. 

"That  on  said  day,  the  plaintiff  Samuel  D.  Adair  and 
the  defendant  John  Adair  were  indebted  to  one  George  H. 
Mendell  in  the  sum  of  five  thousand  two  hundred  and 
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forty-eight  dollars  and  eighty-three  cents,  or  thereabouts, 
and  were  unable  to  pay  the  same;  and  on  said  day  the 
plaintiff  did  execute  and  deliver  to  the  said  George  H. 
Mendell,  a  conveyance,  absolute  in  form,  of  all  the  lands 
above  described,  as  the  homestead  entry  of  the  plaintiff 
Samuel  D.  Adair,  and  of  the  interest  of  the  plaintiff  in  the 
lands  above  described  as  being  jointly  owned  by  himself 
and  the  defendant  John  Adair,  and  also  all  the  right  and 
title  of  said  plaintiff  to  tide  and  overflowed  lands,  and  all 
privileges  of  water  front  appertaining  or  belonging  to  said 
lands  to  ship  channel  in  the  Columbia  river,  together  with 
the  tenements,  hereditaments  and  appurtenances  to  all  of 
said  lands  belonging  or  in  any  wise  appertaining.  Said 
conveyance  is  hereinafter  referred  to  as  deed  A. 

"And  on  said  day  the  defendant  John  Adair,  being  then 
unmarried,  did  execute  and  deliver  to  said  George  H.  Men- 
dell a  conveyance,  absolute  in  form,  of  the  lands  above 
described  as  his  homestead  entry,  and  of  his  interest  in  the 
lands  above  described,  as  belonging  jointly  to  himself  and 
the  plaintiff  Samuel  D.  Adair,  and  all  of  his  right  and  title 
to  tide  lands  and  overflowed  lands,  and  all  privileges  of 
water  front  appertaining  or  belonging  to  said  lands  to  ship 
channel  in  the  Columbia  river,  together  with  the  tenements, 
hereditaments,  and  appurtenances  to  said  lands  belonging 
or  in  any  wise  appertaining.  Said  conveyance  is  herein- 
after referred  to  as  deed  B;  that  while  said  conveyances 
were  in  form  absolute  transfers  of  title  to  the  lands  therein 
mentioned,  nevertheless  it  was  understood  and  agreed  by 
and  between  the  plaintiffs  and  the  defendant  John  Adair 
of  the  one  part  and  George  H.  Mendell  of  the  other  part, 
at  the  time  of  the  delivery  and  acceptance  of  the  said  con- 
veyances, that  the  conveyance  called  deed  A  was  executed 
and  delivered  by  the  plaintiffs,  and  the  conveyance  called 
deed  B  was  executed  by  the  defendant  John  Adair,  and 
both  of  said  conveyances  were  received  and  accepted  by 
the  said  George  H.  Mendell,  not  as  absolute  transfers  of  the 
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title  to  the  lands  in  said  conveyances,  respectively  men- 
tioned, but  as  mortgages  for  the  better  securing  of  the  pay- 
ment of  the  sums  of  money  above  mentioned  as  owing 
from  the  said  Samuel  D.  Adair  and  John  Adair  to  the  said 
Greorge  H.  Mendell,  and  not  otherwise;  and  it  was  further 
understood  and  agreed  by  and  between  these  plaintifis  and 
the  said  John  Adair  of  the  one  part  and  the  said  George 
H.  Mendell  of  the  other  part,  at  the  time  of  the  execution 
and  delivery  of  said  conveyances,  that  whenever  the  said 
Samuel  D.  Adair  and  John  Adair  should  pay  to  the  said 
George  H.  Mendell  the  sum  of  money  above  mentioned, 
with  interest  thereon  at  the  rate  of  ten  per  cent  per  annum 
from  the  eighth  day  of  March,  1882,  he  the  said  Gtoorge  H. 
Mendell  would  immediately  thereupon  re-convey  to  the 
said  Samuel  D.  Adair  the  title  to  said  lands  conveyed  to 
him  by  the  instrument  called  deed  A,  and  to  the  said  John 
Adair  the  title  to  the  lands  conveyed  to  him  by  the  instru- 
ment called  deed  B,  and  that  he  would  make  such  convey- 
ance to  either  of  them  upon  the  payment  of  one-half  said 
sum;  and  the  said  Samuel  D.  Adair  was  allowed  by  the 
said  Greorge  H.  Mendell  to  continue  in  the  possession  of  the 
lands  owned  by  him,  and  the  said  Johii  Adair  to  continue 
in  the  possession  of  the  lands  owned  by  him,  and  the  two 
to  continue  in  the  possession  of  the  lands  owned  by  them 
jointly. 

"That  thereafter,  to  wit,  on  the  tenth  day  of  April,  1883, 
the  plaintiff  Samuel  D.  Adair  became  the  owner  of  and 
entered  into  possession  of  the  following  described  land, 
situated  in  said  Clatsop  county,  to  wit:  All  the  tide  land 
lying  north  of,  fronting  and  abutting  upon  the  east  half  of 
the  donation  claim  of  George  W.  CbflSnberry,  in  secticxis 
twenty-two  and  twenty-three,  in  township  eight  north,  of 
range  ten  west,  of  the  Willamette  meridian,  containing  one 
hundred  and  one  and  seventy-two  hundredths  acres,  here- 
inafter called  his  tide  land  purchase;  and  upon  his  procur- 
ing title  to  said  land,  it  was  considered  and  agreed  by  and 
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between  the  plaintifiEs  and  the  defendant  John  Adair  and 
said  George  H.  Mendell  that  the  same  should  also  be  con- 
veyed to  him;  and  on  the  twentieth  day  of  April,  1883,  in 
puisaance  of  such  agreement,  the  plaintiffs  executed  and 
delivered  to  said  George  H.  Mendell  a  conveyance,  absolute 
in  form,  of  the  title  to  said  lands,  together  with  the  tene- 
ments, hereditaments,  and  appurtenances  thereunto  belong- 
ing. Said  conveyance  is  hereinafter  referred  to  as  deed  C. 
^That  said  conveyance  was  executed  and  delivered  by 
the  plaintiffs  and  received  and  accepted  by  the  said  George 
H.  Mendell  upon  the  same  terms  and  conditions  in  every 
respect  as  appertained  to  the  conveyance  called  deed  A,  as 
hereinbefore  fully  set  forth  and  shown;  and  the  said  Sam- 
uel D.  Adair  was  allowed  by  the  said  George  H.  Mendell  to 
remain  in  the  possession  of  said  lands;  that  after  the  exe- 
cution and  delivery  of  the  conveyances  above  mentioned, 
and  until  the  fourteenth  day  of  October,  1885,  said  George 
H.  Mendell  continued  to  hold  said  conveyances,  and  no 
part  of  his  said  claim  against  the  plaintiff  Samel  D.  Adair 
and  the  defendant  John  Adair  was  paid. 

''Wherefore  and  because  the  said  George  H.  Mendell 
was  desirous  of  securing  payment  of  said  claim,  and  said 
Samuel  D.  Adair  and  John  Adair  were  both  unable  to 
make  payment  of  the  whole  of  his  share  thereof,  it  was  on 
said  day  mutually  agreed  by  and  between  the  plaintiffs 
and  defendants  and  said  George  H.  Mendell  that  the 
defendant  Bethenia  A.  Owens  Adair  would  discharge  the 
indebtedness  of  the  said  Samuel  D.  Adair  and  John  Adair 
to  the  said  George  H.  Mendell,  and  that  he,  the  said  George 
H.  Mendell,  would  thereupon  transfer  to  her,  the  said 
Bethenia  A.  Owens  Adair,  the  title  to  the  lands  previously 
conveyed  to  him  by  the  instrun^ents  hereinbefore  de- 
scribed, and  that  she  should  receive,  accept  and  hold  the 
title  to  said  lands  in  all  respects  upon  the  same  terms  and 
conditions  as  the  same  were  held  by  the  said  George  H. 
Mendell,  whereof  she  was  then  and  there  by  the  plaintiffs. 
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the  defendant  John  Adair  and  said  George  H.  Mendell 
fully  advised. 

"That  thereupon  and  in  pursuance  of  said  agreement, 
the  said  George  H.  Mendell  and  Ellen  A.  Mendell,  his  wife, 
did  on  said  fourteenth  day  of  October,  1885,  execute  and 
deliver  to  the  said  Bethenia  A.  Owens-Adair  their  certain 
written  obligation,  called  a  bond  for  deed,  whereby  they 
agreed  and  bound  themselves,  upon  the  payment  by  her  of 
the  said  debt  owing  to  said  George  H.  Mendell,  and  upon 
certain  conditions  therein  named,  to  execute  and  deliver  to 
the  said  Bethenia  A.  Owens  Adair  on  or  before  the  first 
day  of  January,  1887,  a  conveyance  of  the  title  to  the  fol- 
lowing-described lands,  situated  in  said  Clatsop  county,  to 
wit:  All  those  certain  pieces  or  parcels  of  land  known  as 
the  east  half  of  the  Coffinberry  donation  land  claim  and 
the  frontage  thereof  to  ship  channel  of  the  Columbia  river; 
also  the  homestead  claim  of  said  John  Adair  and  said 
Samuel  D.  Adair,  together  with  all  improvements  and 
hereditaments  thereon  or  anywise  appertaining  thereto, 
all  said  lands  being  and  lying  in  township  eight  north, 
range  ten  west  of  the  Willamette  meridian,  containing  six 
hundred  and  forty  acres,  more  or  less.  Said  instrument  is 
hereinafter  called  bond  A. 

"That  thereafter,  to  wit,  on  the  twenty-fifth  day  of 
November,  1885,  John  Adair,  the  father  of  the  plaintiflf 
Samuel  D.  Adair  and  the  defendant  John  Adair,  herein 
called  the  elder,  and  Mary  Ann  Adair  the  mother  of  said 
plaintiff  and  defendant,  were  each  the  owners  of  a  tract  of 
land  situated  in  said  Clatsop  county,  adjoining  the  east 
half  of  the  said  CoflSnberry  donation  land  claim,  and 
known  as  the  Brian  Laveiy  donation  land  claim,  lying  in 
township  eight  north,  range  ten  west,  of  the  Willamette 
meridian,  and  containing  three  hundred  and  nineteen  and 
eighty-nine  hundredths  acres;  and  said  John  Adair,  the 
elder,  and  Mary  Ann  Adair  were  desirous  of  conveying 
and  had  agreed  to  convey  to  the  plaintiff  Samuel  D,  Adair 
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and  the  defendant  John  Adair  equally  the  title  to  said 
lands  in  consideration  of  the  payment  by  said  plaintiff  and 
defendant  of  the  sum  of  two  hundred  dollars  per  annum  to 
them  and  to  the  survivor  of  them,  during  life,  and  of  the 
further  payment  at  the  death  of  the  survivor  of  them  to 
their  heirs  of  the  sum  of  four  thousand  dollars. 

"And  thereupon  the  plaintiff  Samuel  D.  Adair  and  the 
defendant  John  Adair,  wishing  to  make  provision  for  the 
segregation  of  their  interests  in  the  lands,  then  held  by  the 
said  George  H.  Mendell,  and  agreed  to  be  conveyed  by  him 
to  the  defendant  Bethenia  A.  Owens  Adair,  as  well  as  the 
said  Lavery  donation  land  claim,  proposed  to  be  conveyed 
as  aforesaid,  and  the  plaintiff  Samuel  D.  Adair  wishing  his 
interest  in  all  of  said  lands  to  be  conveyed  to  the  plaintiff 
Mary  Rodney  Adair  in  his  stead,  and  the  defendant  John 
Adair  wishing  his  interest  in  all  of  said  lands  to  be  held  by 
defendant  Bethenia  A.  Owens  Adair  in  his  stead,  it  was  on 
said  day  mutually  agreed  by  and  between  the  plaintiffs  and 
defendants  and  said  John  Adair,  the  elder,  and  Mary  Ann 
Adair  that  the  plaintiff  Samuel  D.  Adair  should  execute 
to  the  said  John  Adair,  the  elder,  and  Mary  Ann  Adair 
his  writing  obligatory,  whereby  he  should  agree  and  bind 
himself  to  pay  to  their  heirs  the  sum  of  two  thousand 
dollars,  lees  his  interest  as  heir,  for  his  interest  in  said 
Lavery  donation  land  claim,  proposed  to  be  conveyed  to 
him;  and  the  said  John  Adair,  the  elder,  and  Mary  Ann 
Adair  would  execute  to  the  [defendant  Bethenia  A.  Owens 
Adair  a  conveyance  of  the  whole  of  said  Lavery  donation 
land  claim  upon  her  executing  to  them  her  writing  obliga- 
tory, whereby  she  would  agree  and  bind  herself  to  pay  to 
them  during  their  lives  and  to  the  survivor  during  his  or 
her  Ufe  the  sum  of  two  hundred  dollars  per  annum,  and  to 
pay  to  their  heirs  the  sum  of  two  thousand  dollars,  less  the 
interest  of  the  said  John  Adair  as  an  heir;  that  said  defend- 
ant should  thereupon  by  her  writing  obligatory,  agree  and 
bind  herself  that  upon  her  obtaining  the  title  from  the  said 
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George  H.  Mendell,  and  upon  the  payment  to  her  by  the 
plaintiff  Mary  Rodney  Adair  of  the  moneys  owing  to  said 
defendant  from  'the  ])laintiff  Samuel  D.  Adair,  by  reason  of 
the  matters  hereinbefore  stated,  and  of  the  sum  of  one  hun- 
dred dollars  per  annum,  being  half  the  annuity  agreed  by 
said  defendants  to  be  paid  to  said  John  Adair  the  elder 
and  Mary  Ann  Adair,  as  aforesaid,  said  defendant  would 
convey  to  said  plaintiff  the  one-half  of  all  the  lands  then 
held  or  to  be  acquired  by  her  as  hereinbefore  set  forth,  and 
that  said  defendant  should  retain  the  other  half  of  all  of 
said  land  to  her  own  use. 

^'  That  thereupon,  and  in  pursuance  of  said  agreement, 
the  plaintiff  Samuel  D.  Adair  on  said  day  entered  into  a 
written  agreement,  and  delivered  the  same  to  the  said  John 
Adair  the  elder  and  Mary  Ann  Adair,  whereby  he  bound 
himself,  his  heirs,  executors,  and  administrators,  to  pay  their 
heirs  the  sum  of  two  thousand  dollars,  less  his  interest  as 
heir.  And  thereupon,  and  in  the  further  pursuance  of  said 
agreement,  the  said  John  Adair,  the  elder,  and  Mary  Ann 
Adair  on  said  day  executed  and  delivered  to  the  said  defend- 
ant Bethenia  A.  Owens  Adair  a  conveyance  of  all  their 
right,  title,  and  interest  in  and  to  the  said  Lavery  donation 
land  claim  for  an  expressed  consideration  of  one  dollar 
and  other  valuable  considerations. 

''And  thereupon,  and  in  further  pursuance  of  said 
agreement,  the  defendant  Bethenia  A.  Owens  Adair  on  said 
day  entered  into  a  written  agreement  with  and  delivered 
the  same  to  the  said  John  Adair  the  elder  and  Mary  Ann 
Adair,  whereby  said  defendant  agreed  and  bound  herself, 
her  heirs,  executors  and  administrators,  to  pay  to  them, 
and  to  the  survivor  of  them  during  life,  the  sum  of  two 
hundred  dollars  per  annum,  and  to  pay  to  their  heirs  the 
sum  of  two  thousand  dollars,  less  the  interest  of  the 
defendant  John  Adair  as  heir;  that  the  said  defendant  paid 
nothing  for  the  execution  to  her  of  said  last-mentioned 
conveyance,  and  the  only  consideration  therefor  was  the 
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terms  of  the  agreement  above  set  forth,  and  her  promise 
contained  in  her  written  obligation,  last  above  set  forth. 

''That  thereafter,  and  in  further  pursuance  of  said  agree- 
ment, the  defendant  Bethenia  A.  Owens  Adair  oh  said  day 
entered  into  with  and  delivered  to  the  plaintiff  Mary 
Rodney-Adair  her  certain  writing  obligatory  called  a  bond 
for  a  deed,  whereby  said  defendant  agreed  and  bound  her- 
self, her  heirs,  executors  and  administrators,  upon  the 
performance  of  certain  conditions  therein  expressed,  and 
the  payment  of  certain  moneys  therein  set  forth,  at  certain 
fixed  times  therein  stated,  and  the  further  payment  by  said 
plaintiff  to  said  defendant  of  the  sum  of  one  hundred 
dollars  per  annum  during  the  life  of  the  said  John  Adair 
the  elder  and  Mary  Ann  Adair,  and  the  life  of  the  survivor 
of  them,  that  she,  said  defendant,  would  convey  to  the 
plaintiff  the  following  described  parcels  of  the  land  here- 
inbefore set  forth,  to-wit,  the  homestead  entry  of  the  plain- 
tiff Samuel  D.  Adair,  and  all  that  portion  of  the  east  half 
of  the  Coffinberry  donation  land  claim  which  lies  on  the 
west  side  of  the  slough  known  as  Adair's  slough,  from  the 
point  where  the  main  branch  of  said  slough  crosses  the 
northern  boundary  line  of  Samuel  D.  Adair's  homestead 
entry,  called  point  A,  northerly  along  said  slough  to  the 
point  where  the  same  empties  into  Young's  bay,  called 
point  B,  and  also  such  part  of  the  Lavery  donation  land 
daim  as  should  be  found  lying  west  of  the  main  branch  of 
said  slough  between  said  points  A  and  B,  and  also  the  west 
half  of  the  water  frontage  of  the  east  half  of  the  Coffin- 
berry  donation  land  claim,  said  west  half  of  Uie  frontage 
to  be  bounded  on  the  east  side  by  a  north  and  south  line 
drawn  from  the  shore  line  of  Young's  bay  to  the  ship 
channel  of  the  Columbia  river,  and  between  and  equally 
distant  from  two  parallel  lines  which  extend  due  north 
from  the  eastern  and  western  points  of  the  shore  line  of 
Young's  bay  with  the  said  east  half  of  the  Coffinberry 
donation  land  claim,  it  being  understood  and  agreed  that 
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said  water  frontage  was  the  west  half  of  the  water  fronta^ 
of  the  east  half  of  the  Coffinberry  donation  land  claim  as 
originally  purchased  from  the  state  of  Oregon  by  the 
plaintiff  Samuel  D.  Adair,  and  above  described  in  his  tide 
land  purchase,  together  with  the  tenements,  hereditaments 
and  appurtenances  to  said  lands  belonging  or  in  any  wise 
appertaining.  And  it  was  then  and  there  agreed  by  and 
between  the  plaintiffs  and  defendants  and  the  said  John 
Adair  the  elder  and  Mary  Ann  Adair,  that  upon  the  full 
execution  by  the  defendant  Bethenia  A.  Owens  Adair  of 
the  conveyance  in  said  instrument  mentioned,  she  should 
retain  to  her  own  use  all  the  other  lands  hereinbefore 
described  as  conveyed  to  her  or  proposed  to  be  conveyed; 
that  the  defendant  John  Adair  fully  assented  to  the  terms 
of  said  instrument,  and  on  the  eighth  day  of  December, 
1885,  by  written  endorsement  thereon  over  his  own  signa- 
ture, bound  himself  to  join  in  such  deed  of  conveyance  as 
might  be  executed  by  the  defendant  Bethenia  A.  Owens 
Adair  to  the  plaintiff  Mary  Rodney  Adair,  in  pursuance  of 
the  terms  of  said  instrument.  A  copy  of  said  instrument 
with  said  endorsement  thereon  is  hereto  annexed  as  an 
exhibit  and  made  a  part  of  this  complaint,  and  marked 
Exhibit  A. 

"That  the  annual  payment  of  one  hundred  dollars  pro- 
vided for  in  said  instrument  was  intended  to  reimburse 
the  defendant  Bethenia  A.  Owens  Adair  for  one-half  of  the 
annual  payment  of  two  hundred  dollars,  agreed  by  her  to 
be  paid  to  the  said  John  Adair  the  elder  and  Mary  Ann 
Adair,  being  one-half  of  said  sum  originally  designed  to  be 
paid  by  the  said  Samuel  D.  Adair;  that  upon  the  execu- 
tion and  delivery  of  said  instrument  to  the  plaintiff  Mary 
Rodney  Adair  she  was,  by  defendant  Bethenia  A.  Owens 
Adair,  placed  in  sole  and  exclusive  possession  and  occu- 
pancy of  the  lands  in  said  instrument  described,  and  has 
so  continued  to  the  present  day. 
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"That  Adair's  slough,  hereinbefore  mentioned,  is  a 
natural  watercourse,  having  its  source  near  the  south 
boundary  line  of  section  eight,  above  mentioned,  and  the 
main  branch  thereof,  hereinbefore  mentioned,  flows  in  a 
a  northerly  course  through  a  sinuous  channel  across  the 
lands  above  described  as  the  homestead  entry  of  the  plain- 
tiff Samuel  D.  Adair,  the  east  half  of  the  Coffinberry  dona- 
tion land  claim  and  the  Lavery  donation  land  claim ;  and 
it  was,  on  said  twenty-fifth  day  of  November,  understood 
and  believed  by  the  plaintiffs  and  defendants,  that  of  the 
east  half  of  said  Coffinberry  donation  land  claim  there  lay 
on  the  east  side  of  the  main  branch  of  said  slough  between 
said  points  A  and  B,  thirty  acres;  and  of  the  Lavery  dona- 
tion land  claim  there  lay  on  the  west  side  of  said  main 
branch  between  points  A  and  B,  twenty  acres;  that  the 
agreement  for  a  division  of  said  property  entered  into 
between  the  plaintiffs  and  defendants  as  above  set  forth, 
and  the  execution,  delivery,  and  acceptance  of  the  instru- 
ment, whose  copy  is  above  set  forth  as  Exhibit  A,  were  all 
based  upon  said  understanding  and  belief  that  the  main 
branch  of  said  slough  intersected  the  east  half  of  said 
Coffinberry  donation  land  claim  and  the  said  Lavery 
donation  land  claim,  between  said  points  A  and  B,  as 
above  set  forth,  and  not  otherwise;  but  in  fact  and  in 
troth,  there  is  on  the  east  side  of  the  main  branch  of  said 
dough  between  said  points  A  and  B,  fifty-five  acres,  or 
thereabouts,  of  the  east  half  of  said  Coffinberry  donation 
land  claim,  and  on  the  west  side  thereof  but  three  acres,  or 
thereabouts,  of  the  Lavery  donation  land  claim ;  and  that 
said  discrepancy  was  not  known  to  the  plaintiffs,  or  either 
of  them,  until  after  the  execution  of  the  conveyance  from 
the  defendant  Bethenia  A.  Owens  Adair  to  B.  Wistar 
Morris,  in  trust  to  the  plaintiff  Mary  Rodney  Adair,  here- 
inafter set  forth. 

'"That  thereafter,  and  in  pursuance  of  the  agreement 
hereinbefore  set  forth,  as  having  been  entered  into  by  and 


126  Adaib  v.  Adair;  [Sap.  Gt 


^■■i""— i»^ 


Btfttement  of  the  oaee. 


between  the  plaintifiii  and  defendants,  of  the  one  party  and 
the  said  George  H.  Mendell,  of  the  other  part,  on  the 
fourteenth  day  of  October,  1885,  and  in  discharge  of  the 
obligation  hereinbefore  set  forth,  called  bond  A,  to-wit^  on 
the  twenty-first  day  of  December,  1886,  the  said  Qeorge  H. 
Mendell  and  Ellen  A.  Mendell,  his  wife,  in  consideration  of 
the  sum  of  six  thousand  eight  hundred  and  seventy-five  dol- 
lars, to  said  Greorge  H.  Mendell  paid  by  the  defendant  Beih- 
euia  A.  Owens  Adair,  for  and  on  acoonnt  of  the  plaintiff 
Samuel  D.  Adair  and  the  defendant  John  Adair,  executed  and 
delivered  to  the  said  defendant  Bethenia  A.  Owens  Adair, 
a  certain  instrument  of  conveyance  of  the  title  <^  the  home- 
stead entry  and  the  tide  land  purchase  of  the  plaintiff  Samuel 
D.  Adair,  and  the  homestead  entry  of  the  defendant  John 
Adair,  and  the  east  half  of  the  Coffinberry  donation  laiHi 
claim. 

'^That  on  the  thirtieth  day  of  December,  1885,  the  plaint- 
iff Mary  Rodney  Adair  paid  to  the  defendant  Beth«nia  A. 
Owens  Adair  the  sum  of  one  hundred  and  sixty-two  dollars 
and  eighty-seven  cents,  being  the  full  amount  of  interest  to 
date  of  payment  due  from  said  plaintiff  to  said  defendant  on 
the  instrument,  whose  copy  is  hereinbefore  set  forth  aa 
Exhibit  A,  and  on  the  tliirty-first  day  of  December,  1886, 
said  plaintiff  paid  to  said  defendant  the  sum  of  two  hnn- 
dred  and  fourteen  dollars  and  four  cents,  being  the  full 
amount  of  interest  to  date  of  payment  due  on  said  instru- 
ment, and  on  the  twenty-ninth  day  of  April,  1887,  said 
plaintiff  paid  to  said  defendant  t-he  sum  of  one  thousand 
dollars  on  account  of  the  expense  of  eonstmctiog  a  oer- 
tain  dyke,  provided  for  in  said  instmment,  and  said  plaintiff 
was  allowed  a  further  oredit  of  sixtj^-eiglit  dollsn  and 
twenty-two  cents  as  discount  on  said  payment  ^  one  thoo- 
sand  dollars  for  having  made  the  same  before  it  fell  da% 
under  the  terms  of  said  instrument;  and  aaid  plainiifl^ 
on  the  twenty-ninth  day  ^  Aprii^  1887,  psid  to  ttud 
defendant  the  aom  of  fifteen  ^nudrnd  4aU$n,  on  acoonrt 
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of  the  principal  of  the  moneys  mentioned  in  said  instni- 
ment,  and  in  consideration  of  said  payment,  at  the  request 
of  said  plaintiff  the  defendant  executed  and  delivered  to 
B.  Wister  Morris  in  trust  for  said  plaintiff,  a  conveyance 
for  the  following  described  portion  of  the  lands  described 
in  said  instrument,  to-wit,  all  that  portion  of  the  east  half 
of  the  Coffinberry  donation  land  claim  which  lies  on  the 
west  or  left  hand  side  of  the  slough,  called  Adair's  slough, 
from  the  point  where  the  main  branch  of  said  slough 
crosses  the  northern  boundary  line  of  the  plaintiff  Samuel 
D.  Adair's  homestead  entry  to  the  point  where  said  slough 
empties  into  Young's  bay,  together  with  the  tenements, 
hereditaments  and  appurtenances  thereunto  belonging,  or 
in  any  wise  appertaining,  but  not  including  any  portion  of 
the  Samuel  D.  Adair's  tide  land  purchase. 

"That  on  the  eighteenth  day  of  December,  1885,  John 
Adair  the  elder  and  Mary  Ann  Adair  caused  to  be  spread 
upon  the  record  of  deeds  for  said  Clatsop  county  the  agree- 
ment entered  into  between  them  and  the  defendant  Bethenia 
A.  Owens  Adair,  on  the  twenty-fifth  day  of  November  afore- 
said, and  thereafter,  to  wit,  on  the  sixteenth  day  of  Decem- 
ber, 1886,  said  defendant  was  desirous  of  obtaining  a  loan 
of  money  on  said  Lavery  donation  land  claim  by  securing 
said  loan  by  a  mortgage  upon  said  lands;  and  objection 
being  made  to  said  agreement  as  an  encumbrance  thereon, 
in  order  to  enable  her  to  accomplish  such  end,  she  requested 
said  John  Adair,  the  elder,  and  Mary  Ann  Adair  to  release 
said  agreement  so  as  to  enable  her  to  effect  said  loan,  prom- 
ising to  reexecute  and  redeliver  the  same  as  soon  as  said 
loan  should  be  effected;  that  thereupon  said  John  Adair 
the  elder  and  Mary  Ann  Adair  acceded  to  said  request, 
and  by  the  way  of  releasing  said  agreement  made  the  fol- 
lowing endorsement  upon  the  margin  of  the  record,  to  wit, 
'I  hereby  acknowledge  satisfaction  in  full  of  the  require- 
ments of  the  within  instrument,  hereby  canceling  the  same, 
this  sixteenth  day  of  December,  A.  D«  1886,'  aad  subscribed 
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their  names  thereto;  that  thereupon  said  defendant  eflfected 
said  loan  and  executed  said  mortgage,  and  immediately 
afterwards  re-dated  said  agreement  and  re-delivered  the 
same  to  the  said  John  Adair  the  elder  and  Mary  Ann 
Adair ;  that  on  or  about  the  ninth  day  of  April,  1888,  the 
said  John  Adair  the  elder  died  on  the day  of  Febru- 
ary, 1890,  at  the  request  of  the  plaintiff  Mary  Rodney 
Adair,  the  said  Mary  Ann  Adair  executed  and  delivered 
to  said  plaintiflF,  to  be  delivered  to  said  defendant,  a  certain 
instrument  in  writing,  whereby  the  said  Mary  Ann  Adair 
released  said  defendant  from  her  liability  to  pay  one  hun- 
dred of  the  two  hundred  dollars  per  annum  agreed  by  said 
defendant  to  be  paid  to  said  Mary  Ann  Adair  in  her  written 
obligation  aforesaid;  *  *  *  that  said  Mary  Rodney 
Adair  has  paid  all  taxes  assessed  upon  the  lands  described 
in  said  bond  lor  deed  up  to  this  date,  but  that  she  was 
unable,  for  want  of  means  wherewith  to  pay  the  same,  to 
make  any  other  payments  provided  for  in  said  bond  for 
deed  from  defendant  Bethenia  A.  Owens  Adair  to  said 

plaintiff  as  said  payments  matured,  but  on  the day 

of  February,  1890,  the  said  plaintiff  tendered  to  the  said 
defendant  the  instrument  of  release  from  the  said  Mary 
Ann  Adair,  and  at  the  same  time  tendered  to  said  defend- 
ant the  sum  of  five  thousand  one  hundred  and  sixty-two 
dollars  and  thirty-eight  cents  in  United  States  gold  coin  as 
full  payment  to  said  date  of  all  moneys  owing  from  said 
plaintiff  to  said  defendant  on  account  of  said  bond  for 
deed,  and  demanded  from  the  defendants  the  execution 
and  delivery  of  a  conveyance  for  the  lands  described  in 
said  bond  for  deed,  and  not  already  conveyed  to  said  B. 
Wistar  Morris,  as  above  set  forth,  in  accordance  with  its 
terms,  and  in  addition  thereto  so  much  of  the  lands  of  the 
east  half  of  the  Coffinberry  donation  land  claim  as  lie  east 
of  the  main  branch  of  Adair's  slough,  between  the  points 
aforesaid,  and  exceed  in  area  so  much  of  the  Lavery  dona- 
tion land  claim  as  lies  west  of  said  main  branch,  and  ten 
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acres  in  addition  thereto,  on  account  of  the  error  in  regard 
to  the  course  of  the  main  branch  of  said  slough,  hereinbe- 
fore set  forth,  to  compensate  said  plaintiff  for  the  loss  occa- 
sioned to  her  by  the  terms  of  said  bond  for  deed  growing 
oat  of  said  error;  but  that  said  defendant  refused  to  accept 
said  release  of  Mary  Ann  Adair  or  said  sum  of  five  thousand 
one  hundred  and  sixty-two  dollars  and  thirty-eight  cents, 
or  to  execute  to  said  plaintiff  a  conveyance  for  the  lands 
covered  by  said  bond  for  deed  and  not  heretofore  conveyed 
to  said  B.  Wistar  Morris,  or  for  the  additional  tract  of  that 
portion  of  the  east  half  of  the  Coffinberry  donation  land 
claim  which  lies  east  of  the  main  branch  of  said  Adair's 
slough  between  said  points,  and  exceeds  in  area  that  por- 
tion of  the  Lavery  donation  land  claim  which  lies  on  the 
west  side  of  said  main  branch,  and  ten  acres  in  addition 
thereto;  whereupon  the  said  plaintiff  Mary  Rodney  Adair 
brings  said  release  and  said  sum  of  five  thousand  one  hun- 
dred and  sixty-two  dollars  and  thirty-eight  cents  in  United 
States  gold  coin  into  court  to  be  delivered  and  paid  to  the 
defendant  Bethenia  A.  Owens  Adair,  upon  the  execution 
and  delivery  by  her  and  the  defendant  John  Adair  to  said 
plaintifi^  of  a  conveyance  as  provided  in  said  bond  for  deed, 
for  the  lands  held  by  the  defendant  Bethenia  A.  Owens 
Adair  of  those  described  in  said  bond  for  deed,  and  not 
heretofore  conveyed  by  her  to  said  B.  Wistar  Morris,  as 
aforesaid,  and  of  the  additional  tract  above  mentioned,  as 
being  due  said  plaintiff  on  account  of  the  error  in  regard 
to  the  course  of  the  main  branch  of  Adair's  slough,  as 
above  set  forth,  or  upon  such  terms  and  conditions  as  the 
court  may  order  and  direct. 

"That  the  value  of  that  portion  of  the  tide  land  pur- 
chased of  the  plaintiff  Samuel  D.  Adair,  which  was  agreed 
to  be  conveyed  to  the  plaintiff  Mary  Rodney  Adair  by  the 
defendant  Bethenia  A.  Owens  Adair,  in  her  bond  for  deed 
above  set  forth,  is  four  hundred  dollars  per  acre;  the  value 
of  that  portion  of  the  east  half  of  the  Coffinberry  donation 
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Jland  claim  which  lies  east  of  the  main  branch  of  Adair's 
'^^gh,  between  said  points,  is  three  hundred  dollars  per 
acre^  dgtnd  the  value  of  the  homestead  entry  of  the  plaintiff 
Samuel  D^  Adair  is  one  hundred  dollars  per  acre. 

"  Wherefore,  the  plaintiffs  pray  a  decree  of  this  honor- 
able court  relieymg  the  plaintiff  Mary  Rodney  Adair  from 
her  default  in  failing  to  make  such  payments  provided  for 
in  the  bond  for  deed  executed  to  her  by  the  defendant 
Bethenia  A.  Owens  Adair,  and  hereinbefore  set  forth,  as 
she  did  not  make  at  the  time  of  their  maturity  and  reliev- 
ing said  plaintiff  from  any  forfeiture  she  may  have  in- 
curred under  the  terms  of  said  bond  for  deed  in  the  matter 
of  the  redemption  of  the  lands  therein  described  or  any 
part  thereof;  and  amending  and  correcting  said  bond  for 
deed  so  as  to  make  the  same  conform  to  the  understanding 
of  the  plaintiffs  and  defendants,  at  the  time  the  same  was 
executed  and  accepted  as  to  the  course  of  the  main  branch 
of  Adair's  slough,  and  that  it  may  be  considered  as  ex- 
tended to  cover  all  that  portion  of  the  east  half  of  the 
CoflBnberry  donation  land  claim  which  lies  on  the  east 
side  of  the  main  branch  of  said  slough  between  said  points 
A  and  B,  and  exceeds  in  area  so  much  of  the  La  very  dona- 
tion land  claim  as  lies  on  the  west  side  of  said  main  branch 
between  said  points  and  ten  acres  in  addition  thereto," 
evCa,  Cvo. 

The  court  below  allowed  a  motion  to  strike  out  part  of 
the  foregoing  complaint,  and  then  sustained  a  demurrer  to 
the  residue  on  the  ground  that  the  facts  stated  do  not  con- 
stitute a  cause  of  suit,  and  entered  a  decree  dismissing  the 
suit,  from  which  this  appeal  is  taken. 

John  H.  Smithy  and  Cox,  Teal  &  Minor ,  for  Appellants. 

W.  W.  Thayer,  for  Respondent 

Strahan,  C.  J. — This  is  a  suit  to  enforce  the  specific 
performance  of  a  written  agreement  to  convey  land.  The 
questions  presented  for  our  consideration  on  this  appeal 
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arise  out  of  the  defendants'  motion  to  strike  out  certain 
portions  of  the  complaint  and  the  demurrer  to  the  residue; 
bat  we  prefer  to  reach  the  merits  of  the  case,  so  far  as  pos- 
sible, aside  from  the  mere  forms  of  pleading. 

The  first  question  to  which  we  think  it  necessary  to 
direct  our  attention  is,  the  nature  of  the  title  held  by  the 
defendant  Bethenia  A.  Owens  Adair  to  all  the  lands  at- 
tempted to  be  conveyed  to  her  by  George  H.  Mendell  and 
wife.  Mendell's  title,  derived  from  the  Adairs,  though  in 
the  form  of  an  absolute  deed,  was  designed  and  intended 
by  all  the  parties  to  it  as  a  mortgage  to  secure  the  payment 
of  money;  and  the  defendant  Bethenia  A.  Owens  Adair 
took  the  conveyance  from  him  with  full  knowledge  of  these 
facts,  but  with  a  further  agreement  on  her  part  that  she 
would  hold  the  same  subject  to  the  same  terms  and  condi- 
tions under  which  Mendell  had  previously  held  the  same. 

It  is  too  well  settled  in  this  state  to  admit  of  any  kind 
of  controversy,  that  a  deed,  though  absolute  in  form,  if 
intended  by  the  parties  to  it  as  security  for  money  or  the 
performance  of  any  other  lawful  act,  is  a  mortgage.  {Hur- 
ford  V.  Hamedy  6  Or.  362;  Stephens  v.  Allen,  11  Or.  188; 
Albany  &  Santiam  W.  D,  Co.  v.  Orawford,  11  Or.  243 ;  WUhelm 
V.  Woodcock,  11  Or.  518.)  And  it  is  equally  as  well  settled 
that  a  mortgage  vests  no  title  in  the  mortgagee,  but  is  a 
mere  security.  (Anderson  v.  Baxter,  4  Or.  105;  Seliwood  v. 
Cray,  11  Or.  534.)    ' 

And  this  does  not  depend  on  the  form  of  the  convey- 
aace,  but  upon  the  real  character  of  the  instrument.  It  is 
bdlieved  to  be  the  better  doctrine,  that  if  a  deed  absolute 
in  form  be  made  merely  to  secure  an  indebtedness,  it  is  a 
mere  mortgage,  and  does  not  pass  the  legal  title.  (  Smith  v. 
S'uitt,  80  Cal.  323;  HaJl  v.  AmoU,  80  Cal.  348;  Booth  v.  Hos- 
iiiw,  75  Cal.  271;  Raynor  v.  Drew,  72  Cal.  307;  Healy  v. 
(fBHea,  66  Cal.  517;  Taylor  v.  McLain,  64  Cal.  513;  Mwr- 
doA  v.  Clarke^  90  Cal.  427;  Lane  v.  Shears,  1  Wend.  434 ; 
Peugh  v.  Dams,  96  U.  8.  332;  OdeU  v.  Monti^oss,  68  1^.  Y. 
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499;  Brinkman  v.  Jones,  44  Wis.  498;  Hinoe  v.  OarpenloTf  49 
Wis.  697.) 

The  first  part  of  this  proposition  having  already  been 
adopted  in  this  state,  the  second  is  a  logical  sequence,  and 
must  follow  the  first.  The  result  of  these  conclusions  is, 
that  the  defendant  acquired  no  title  to  the  real  property 
attempted  to  be  transferred  to  her  by  Mendell,  nor  to  the 
other  lands  attempted  to  be  conveyed  as  security,  and 
which  she  was  to  hold  for  the  same  purpose  as  the  Mendell 
lands.  The  deeds « to  her,  though  absolute  in  form,  under 
the  allegations  in  the  complaint,  which,  for  the  purposes  of 
the  suit  the  demurrer  admits  to  be  true,  are  mortgages,  and 
she  acquired  no  title  in  the  land  by  virtue  thereof  which 
she  could  transfer  or  assign  without  foreclosure.  Under 
this  state  of  facts,  a  decree  for  a  specific  performance  would 
be  ineffectual.  The  plaintiff  could  not  by  such  decree 
obtain  the  title  which  the  defendant  agreed  to  convey.  In 
such  case  it  is  the  settled  practice  of  courts  of  equity  to 
refuse  a  decree  which  it  would  be  utterly  unable  to  enforce. 

In  Franz  v.  Orton,  75  111.  100,  it  was  held  that  when  a 
party  purchasing  land  of  one  clothed  with  the  legal  title, 
has  notice,  actual  or  constructive,  that  another  owns  it,  and 
that  the  vendor  holds  the  legal  title  as  security  for  money 
owing  him  and  others,  he  cannot  be  placed  in  a  better 
position  than  the  vendor,  and  a  court  of  equity  will  refuse 
to  enforce  the  specific  execution  of  his  contract  of  purchase. 
So  in  Love  v.  Cobb^  63  N.  C.  324,  it  was  held  that  where  one 
bargains  for  the  land  of  another,  who,  as  he  knows,  has 
only  an  equitable  title,  upon  the  latter  being  unable  to 
procure  a  title  by  the  refusal  of  his  bargainor  to  convey, 
he  is  not  bound  to  a  specific  performance  of  his  contract 
And  in  HiU  v.  Fiske^  38  Me.  520,  it  was  held  that  an  agree- 
ment in  writing  to  procure  for  the  plaintiff  a  good  and 
sufficient  deed  of  a  certain  tract  of  land,  the  title  of  which 
was  not  in  the  respondent,  and  that  was  known  to  the 
plaintiff,  lays  no  foundation  for  a  court  of  equity  to  decree 
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a  specific  performance  of  the  contract  In  disposing  of 
this  case,  the  court  said :  "  It  is  obvious,  when  the  party 
contracting  has  no  title  to  the  land  agreed  to  be  conveyed, 
that  there  is  nothing  upon  which  a  decree  for  a  specific 
performance  can  operate."  So  also  in  Shields  v.  TVammeU, 
19  Ark.  51,  it  was  held  that  a  specific  performance  of  a 
contract  for  the  conveyance  of  land  would  not  be  decreed 
when  the  vendor  has  no  title,  or  has,  since  the  contract,  con- 
veyed the  land  to  a  stranger  without  notice. 

In  Ferrier  v.  Bvssick,  2  Iowa,  136,  it  was  held  that  courts 
of  equity  will  decree  parties  to  perform  that  which  in  legal 
contemplation  they  are  able  to  perform,  and  not  that  which 
it  is  manifest  they  have  no  legal  power  to  carry  out;  and  if 
the  decree  is  to  be  void  and  imperfect,  and  cannot  be  per- 
formed, a  specific  performance  ought  not  to  be  decreed. 
And  in  Brueggeman  v.  Jurgensen,  24  Mo.  87,  it  was  held  that 
there  was  no  equity  for  specific  performance  of  a  contract 
to  convey  land  where  the  party  against  whom  such  equity 
is  asserted  has  rendered  a  specific  execution  on  his  part 
impossible  by  conveying  said  land  to  a  third  person.  And 
Mai'88  V-  Elmendorf,  11  Paige  Ch.  277,  is  to  the  same  effect. 

In  fact,  our  attention  has  not  been  called  to  a  single  case 
in  which  the  vendee  obtained  any  relief  where  the  vendor 
was  without  title  at  the  commencement  of  the  suit,  and  the 
vendee  knew  the  state  of  the  title  at  the  time.  We  think 
probably  the  plaintiff  in  this  case  is  entitled  to  recover 
back  the  money,  with  interest,  which  she  paid  on  the  con- 
tract, as  well  as  for  permanent  improvements  on  the  premi- 
ses after  she  went  into  possession;  but  we  are  unable  to 
satisfy  ourselves  that  we  have  any  authority  to  consider  or 
decide  that  question  in  this  case.  The  authorities  seem  to 
be  to  the  effect  that  the  only  decree  we  can  render  in  such 
case  is  to  dismiss  the  suit,  leaving  the  injured  party  to 
pursue  such  remedy  at  law  as  he  may  be  advised.  (Morsa 
V.  Elmendorff,  supra;  EiU  v.  Fiske,  supra;  KempshaU  v.  Stone, 
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5  Johns.  Ch.  193;  Pomeroy  Spec.  Perf.  Contr.  §  475;  Water- 
man Spec.  Perf.  Contr.  §  516.) 

These  conclusions  would  lead  to  an  aflSrmance  of  the 
decree,  but  my  associates  think  the  case  may  be  treated  as 
a  suit  to  redeem.  As  to  that  I  express  no  opinion,  but 
reverse  the  decree  and  remand  the  cause  to  be  further 
proceeded  with  in  accordance  with  the  opinion  of  my 
associates. 

Bean,  J. — I  am  of  the  opinion,  that  while  in  form  this 
is  a  suit  for  the  specific  performance  of  the  contract  of  sale 
from  Mrs.  Owens  Adair  to  Mrs.  Rodney  Adair,  it  is  in  effect 
nothing  more  than  a  suit  for  the  redemption  of  the  land 
from  the  lien  of  her  mortgage,  and  to  declare  the  lien  dis- 
charged and  the  mortgage  satisfied.  {Miller  v.  Thayer,  74 
Cal.  351.)  ^ 

The  facts  are  fully  set  forth  in  the  complaint,  and  to  my 
mind  clearly  show  a  case  for  equitable  relief,  which  should 
be  granted  in  this  suit.  The  transaction  between  the  par- 
ties, it  is  conceded,  amounted  to  nothing  more  than  a 
security  for  the  payment  of  the  debt  of  Samuel  D.  Adair 
to  Mrs.  Owens  Adair;  and  the  agreement  on  her  part  to 
re-convey  the  land  to  Mrs.  Rodney  Adair,  by  his  direction 
upon  payment  of  the  debt,  did  not  in  any  way  change  the 
nature  of  the  transaction,  or  make  it  any  the  less  a  mort- 
gage. Equity  looks  to  the  substance,  and  not  to  the  form ; 
and  *'  if  a  transaction  resolves  itself  into  a  security,  what- 
ever may  be  its  form,  and  whatever  name  the  parties  may 
choose  to  give  it,  it  is  in  equity  a  mortgage."  (Flagg  v. 
Mann,  2  Sumn.  486.) 

While  the  agreement  of  Mrs.  Owens  Adair  to  convey  the 
land  to  Mrs.  Rodney  Adair,  upon  the  payment  of  Samuel 
D.  Adair's  debt,  cannot,  in  the  strict  sense  of  the  term,  be 
denominated  a  defeasance,  it  is  a  means  mutually  agreed 
upon  by  the  parties  whereby  the  representative  of  the 
original  grantor  could  recover  what  was  justly  his  own. 
The  terms  upon  which  redemption  might  be  had  were 
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somewhat  modified,  it  is  true,  and  some  new  features  were 
introduced,  but  the  essential  character  of  the  obligation 
resting  upon  Mrs.  Owens  Adair,  who  held  the  lands  only  as 
security,  to  restore  them  to  the  rightful  owner,  or  his  repre- 
sentative, upon  payment  of  the  debt  for  which  they  stood 
pledged,  was  unchanged.  I  think  the  parties  had  a  right 
to  substitute  Mrs.  Rodney  Adair  for  Samuel  D.  Adair,  and 
the  fact  that  an  obligation  for  a  re-conveyance  ran  to  her 
instead  of  him^  is  wholly  immaterial  (1  Jones,  Mortg. 
§  241;  Flagg  v.  Mann^  2  Samn.  486;  J^ery  v.  Hursh,  58 
Mich.  246 ;  Martin  v.  Pond,  30  Fed.  Eep.  15;  Pardee  y.  Treat, 
82  N.  T.  385.) 

But  whether  this  be  true  or  not,  is  of  no  consequence  in 
this  suit;  for  he  is  a  party  plaintiff,  and  asking  relief  hereiui 
and  will  be  bound,  so  far  as  the  defendant  is  concerned,  by 
any  decree  which  may  be  made.  As  the  case  is  presented, 
it  is  conceded  that  the  defendant  Mrs.  Owens  Adair  only 
has  a  lien  upon  the  land  to  secure  the  payment  of  a  certain 
sum  of  money,  which  was  duly  tendered  to  her  before  the 
commencement  of  this  suit,  and  that  the  only  persons  who 
can  claim  the  right  to  redeem  or  to  a  re-conveyance  from 
her  are  joined  as  plaintiffs  and  demanding  relief  herein ; 
and  yet  it  is  said  they  are  without  relief  in  a  court  of 
equity,  because  the.  defendant  does  not  have  the  legal  title 
to  the  land  which  she  agreed  to  convey.  We  have  nothing 
to  do  with  the  legal  title,  or  whether  Mrs.  Owens  Adair  can 
convey  a  perfect  or  any  title,  but  the  question  here  is, 
whether  she  shall  be  compelled  to  accept  the  amount  of 
the  debt  for  which  she  holds  the  land  as  security  and  release 
or  discharge  her  lien  by  re-conveying  her  interest  If  any  in 
the  land  to  the  party  to  whom  she  agreed  to  so  re-convey, 
lam  clearly  of  the  opinion  she  should;  and  this  case  ought 
to  be  reversed  and  remanded  to  the  court  below,  so  that  the 
questions  of  fact,  if  any,  can  be  tried  out. 


136  Meiek  v.  Kelly.  [  Sup.  Ct 

Opinion  of  the  oonrt — Beah,  J. 


22   186  [Filed  March  22, 1892.] 

^ 18  *■  ^         '' 

|2  136  ABE  MEIER  kt  al.  v.  P.  KELLY  et  al. 

■  _      

22     136      Equity — Cloud  on  Title — Statute  op  Limitations. — A  suit  by  the  owner 

f^     358  in  fee  to  determine  an  adverse  claim  to,  or  interest  in,  leal  property,  Oi 

to  remove  a  cloud  from  the  title  thereof,  cannot  be  barred  by  the  statute 

of  limitations  while  the  adverse  claim  or  cloud  exists,  because  the  right 

to  have  the  same  removed  is  a  continuing  right 

Judgment  Lien —  Hostile  Equities — Refobmation  of  Mobtoage.— A  judg- 
ment lien  attaches  only  to  the  actual  and  not  to  the  apparent  interest  of 
the  judgment  debtor  in  land,  and  is  subject  to  any  equitable  estate 
therein  hostile  to  the  judgment  debtor  existing  at  the  time  the  judgment 
was  rendered,  whether  know  to  the  judgment  creditor  or  not;  and  for 
the  purpose  of  protecting  such  equitable  estate,  courts  of  equity  will 
correct  a  mistake  in  a  mortgage  upon  which  the  equitable  estate  depends, 
and,  as  corrected,  give  it  priority  over  a  subsequently  acquired  judgment, 
so  that  the  judgment  Uen  will  be  confined  to  the  actual  interest  of  the 
judgment  debtor  in  the  land. 

Ukeecobded  Conveyances— Judgment  Lien— Equitable  Titles.— Section 
271,  Hiirs  Code,  which  provides  that  a  conveyance  of  real  estate,  or  any 
interest  therein,  shall,  as  against  the  lien  of  a  judgment,  be  void  imless 
recorded,  applies  to  conveyances  which,  if  recorded,  would  give  notice, 
but  does  not  apply  to  the  equities  of  plaintiff,  which  require  the  aid  of  a 
court  to  establish. 

Multnomah  county:  L.  B.  Stearns,  Judge. 

Defendants  appeal.    Affirmed. 

Sidney  DeU,  for  Appellants. 

H.  B.  Nicholas  and  L.  L.  McArthur,  for  Respondents. 

Bean,  J. — This  is  a  suit  to  determine  an  adverse  claim 
to  real  estate,  and  is  before  this  court  the  second  time  for 
adjudication.  {Meier  v.  Kdly,  20  Or.  86.)  The  facts  are  that 
in  February,  1876,  one  C.  M.  Carter  borrowed  of  Catherine 
Quinney,  one  thousand  two  hundred  dollars,  for  which  he 
executed  his  note,  due  one  year  after  date,  and  intending 
to  secure  the  payment  of  the  same  by  mortgage  upon  the 
southeast  quarter  of  subdivision  twenty-six  of  block  C, 
of  Carter's  addition  to  the  city  of  Portland,  executed  to  her 
a  mortgage;  but  by  mutual  mistake  of  the  parties  the 
propeiiy  was  described  as  lots  three  and  four  in  block 
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twenty-six,  Carter's  addition.  This  mortgage  was  on  the 
same  day  duly  recorded  in  the  proper  record  of  Multno- 
mah county.  In  June,  1876,  the  defendants'  assignors, 
without  any  notice  or  knowledge  of  this  mortgage,  or  Mrs. 
Quinney's  equities,  and  so  far  as  this  record  shows,  without 
knowledge  that  Carter  owned  or  had  any  interest  in  the 
property  intended  to  be  mortgaged,  obtained  their  judg- 
ments against  Carter,  and  duly  docketed  the  same  in  the 
judgment  lien  docket.  In  1878,  the  Quinney  mortgage  was 
foreclosed,  the  judgment  lien  creditors  being  parties  to  the 
smt,  and  Mrs.  Quinney  became  the  purchaser,  and  on  July 
SO,  1880,  received  her  deed  from  the  sheriflF,  the  property 
being  described  in  the  foreclosure  proceedings  and  sheriflF's 
deed  the  same  as  in  the  mortgage.  Afterwards  and  in 
1880,  on  account  of  the  confusion  or  mistake  in  the  descrip- 
tion in  the  mortgage,  she  obtained  from  Carter's  assignee 
in  bankruptcy,  by  order  of  the  bankrupt  court,  a  deed 
properly  describing  the  property  intended  to  be  mortgaged. 
The  plaintiffs  by  proper  conveyances  have  succeeded  to 
all  the  interest  of  Mrs.  Quinney  in  the  property  and  mort- 
gage, and  by  the  deed  from  Carter's  assignee  and  a  deed 
from  Carter  himself,  executed  in  1888,  are  now  the  owners 
in  fee  of  the  property.  This  property  is  now,  and  has  been 
once  the  date  of  Mrs.  Quinney's  mortgage,  vacant  and 
unoccupied,  buT;  plaintiffs  and  their  predecessors  in  interest 
have  exercised  acts  of  ownership  over  it,  such  as  grading 
streets,  removing  fence,  paying  taxes,  etc.  The  defendant 
Kelly,  as  sheriff  of  Multnomah  county,  under  an  execution 
issued  February  23,  1891,  upon  the  judgment  in  favor  of 
Mrs,  Fleurot,  defendant  Dell's  assignor,  has  seized  and 
levied  upon  said  land,  and  was  threatening  to  sell  the  same 
thereunder,  when  this  suit  was  commenced  to  enjoin  such 
sale,  and  for  the  determination  of  the  rights  of  the  parties. 
The  court  below  made  and  entered  a  decree  in  plaintiff's 
fever  reforming  and  reforeclosmg  the  mortgage  from  Carter 
to  Mrs.  O^inney;  and  ordering  the  property  sold,  the  pro< 
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ceeds  thereof  to  be  applied  to  the  payment  of  the  costs 
and  disbursements  of  this  suit  and  the  amount  due  on 
the  Quinney  mortgage,  and  second,  to  the  pajrment  of 
the  judgments  of  defendants  according  to  their  priority. 
From  this  decree  the  defendants  appeal. 

The  contention  of  defendants  on  this  appeal  is,  that  this 
is  a  suit  to  reform  and  foreclose  a  mortgage  dated  Febru- 
ary 16, 1876,  upon  which  no  payments  have  been  made, 
and  IS  therefore  barred  by  the  statute  of  limitations,  under 
section  5,  HilFs  Code,  or  if  this  be  not  so,  their  judgments, 
haying  been  obtained  without  notice  of  the  equities  of  Mrs. 
Quinney,  are  liens  prior  and  .paramount  to  the  equitable 
lien  of  the  Quinney  mortgage.  Of  these  questions  in  the 
ordered  suggested. 

Under  the  decision  of  this  court  in  Anderson  v.  Baxter^  4 
Or.  105,  a  suit  to  foreclose  a  mortgage  operative  as  such, 
and  upon  which  suit  may  have  been  brought  within  the 
period  of  limitation,  is  a  suit  upon  a  sealed  instrument 
within  the  meaning  of  section  5,  Hill's  Code,  and  if  no 
payments  have  been  made  thereon,  ib  barred  within  ten 
years;  but  this  is  not  a  suit  upon  such  an  instrument,  it 
being  one  by  the  owner  in  fee  and  in  the  possession  of 
property  to  enforce  an  equity  in  his  favor  against  a  person 
attempting  to  assert  some  interest  or  estate  therein  adverse 
to  him,  which  equity  arises  out  of  a  fact  requiring  testi- 
mony to  disclose  and  a  court  of  equity  to  establish.  It  is 
in  the  nature  of  a  suit  by  the  owner  m  fee  to  determine  an 
adverse  claim  to,  or  interest  in,  real  estate,  or  to  remove  a 
cloud  from  the  title.  In  such  case,  the  suit  is  never  barred 
while  the  adverse  claim  or  interest  exists.  While  the 
owner  in  fee  continues  liable  to  an  action,  proceeding,  or 
suit  upon  the  adverse  claim,  he  has  a  continuing  right  to 
the  aid  of  a  court  of  equity  to  ascertain  and  determine  the 
nature  of  such  claim  and  its  effect  upon  his  title,  or  to 
assert  any  superior  equity  in  his  favor;  and  a  suit  by  him 
for  this  purpose  cannot  be  barred  by  the  statute  of  limita- 
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doDS,  because  it  is  a  continuing  right  (  Miner  v.  Beekman, 
50  N.  Y.  337 ;  Schoener  v.  Lissauer,  107  N.  Y.  111.)  Plain- 
tiffs  are  not  only  the  owners  in  fee  of  the  property  against 
which  the  defendants  are  seeking  to  enforce  their  judg- 
ments, but  are  also  in  equity  the  owners  of  the  Quinney 
mortgage  and  all  equities  existing  in  her  favor  arising  out 
of  the  mistake  in  the  description.  These  interests  a  court 
of  equity  will  consider  separately  and  not  as  merged,  if 
necessary  to  preserve  the  priority  of  the  equity  over  the 
intervening  lien  of  defendants.  (Harris,  Subrogation, 
§704.)  Plaintiffs  could  safely  rely  upon  their  legal  title 
and  were  not  bound  to  assert  their  equity  arising  from  the 
Qoinney  mortgage  until  an  attempt  was  made  to  enforce 
the  lien  of  defendants.  But  when  this  was  done,  the  aid 
of  a  court  of  equity  became  necessary  to  prevent  the 
priority  of  defendant's  lien,  and  as  long  as  their  lien  con- 
tinued a  suit  for  this  purpose  was  not  barred  by  the  statute 
of  Umitations. 

As  a  general  rule,  unless  otherwise  provided  by  statute, 
a  judgment  lien  only  attaches  to  the  actual  and  not  the 
apparent  interest  of  the  judgment  debtor  in  land,  and  is 
subject  to  all  equities  which  were  held  against  the  land  in 
the  hands  of  the  judgment  debtor  at  the  time  the  judgment  was 
lendeied,  whether  known  to  the  judgment  creditor  or  not. 
When  called  upon  in  a  proper  case,  courts  of  equity  are  always 
ready  to  protect  the  rights  of  those  who  hold  such  equities 
as  against  the  judgment  lien  and  to  confine  the  latter  to  the 
actual  interest  of  the  judgment  debtor.  For  this  purpose  they 
will  correct  a  mutual  mistake  in  the  description  in  a  mort-* 
gage,  and  as  corrected  give  it  priority  over  a  subsequently 
acquired  judgment.  (Black,  Judgments,  §  445;  Freeman, 
Judgments,  §§  356,  357;  Sweet  v.  Jacoch,  6  Paige  Ch.  356; 
31  Am.  Dec  352 ;  Ghurchm  v.  M(^9e,  23  Iowa,  229 ;  92  Am. 
Dec.  422;  Peck  v.  WiUiams,  113  Ind.  256;  Baker  v.  Marian,  12 
Wall.  150;  Bush  v.  Bush,  33  Kan.  556.)  In  Snyder  v.  Martin, 
17  W.  Va,  276 ;  8.  C.  41  Am.  Eep.  670,  after  a  careful  exami- 
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nation  of  the  authorities,  it  is  said :  ''  It  may,  therefore,  be 
laid  down  as  a  universal  rule  established  by  many  cases, 
that  a  judgment  lien  is  always  subject  to  every  possible 
description  of  equity  held  by  a  third  party  against  the 
debtor  at  the  time  the  judgment  lien  attached;  and  that  it 
is  immaterial  whether  the  rights  of  such  third  party  consist 
of  an  equitable  estate  or  interest  in  the  judgment  debtor's 
land,  an  equitable  lien  on  his  land  or  a  mere  equity  against 
the  debtor  which  attaches  to  or  affects  his  land.  Nor  is  it 
at  all  material  whether  the  judgment  debtor  has  or  has 
not,  when  he  contracted  his  debt,  or  obtained  his  judgment, 
or  docketed  the  same,  notice  of  such  equitable  estate,  equit- 
able lien,  or  mere  equity  If  they  be  prior  in  time  to  the 
judgment,  they  will  always  be  preferred  to  the  judgment 
lien.  The  authorities  we  have  cited  abundantly  sustain 
this  conclusion  and  there  is  no  exception  to  this  universal 
rule,  except  where  such  exception  has  been  made  by  some 
statute  law." 

A  judgment  lien  creditor,  until  the  levy  of  an  execution 
issued  thereon,  can  m  no  sense,  either  as  a  fact  or  by  statute 
in  this  state,  stand  in  th(  position  of  an  innocent  purchaser 
for  value.  His  lien  is  a  mer<  gratuity,  conferred  by  law,  for 
which  he  pays  nothing,  and  only  confers  the  right  to  levy 
upon  the  land  to  the  exclusion  of  other  adverse  interests 
acquired  subsequently  to  the  judgment.  Its  office  is  not  to 
create  an  estate  nor  to  interfere  with  or  aflTect  prior  equities, 
but  is  merely  a  general  lien  securing  a  preference  over  sub- 
sequently acquired  interests  in  the  property.  It  is  not  the 
result  of  a  levy  or  any  direct  act  against  the  specific  prop- 
erty, but  a  mere  <;ratuity  conferred  by  statute,  and  inde- 
pendently of  statute  law  is  a  charge  upon  the  precise  interest 
which  the  judgment  debtor  has  and  upon  no  other.  The 
apparent  interest  of  a  debtor  can  neither  extend  nor  restrict 
the  operation  of  the  lien  so  that  it  shall  encumber  any 
greater  or  less  interest  than  the  debtor  in  fact  possesses. 

The  only  exception  to  this  rule  in  this  state  is  made  by 
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section  271,  Hill's  Code,  which  provides  that  ''a  oonveyanoe 
of  real  property  or  any  interest  therein  shall  be  void  as 
against  the 'lien  of  a  judgment,  unless  such  conveyance  be  re- 
oorded  at  the  time  of  docketing  such  judgment  or  transcript 
thereof,  as  the  case  may  be,  or  unless  it  be  recorded  within  the] 
time  after  its  execution  provided  by  law  as  between  convey- 
ances for  the  same  real  property."  It  is  by  virtue  of  this  sec- 
tion defendants  contend  that  the  lien  of  their  judgments 
obtains  a  priority  over  plaintiffs'  equities.  The  language  of 
this  section  is  plain  and  explicit,  and  no  argument  can  add  to 
its  force  or  meaning.  It  is  clearly  intended  to  apply  only  to 
conveyances  which  if  recorded  would  give  notice  and  not 
to  equities  which  require  the  aid  of  a  court  of  equity  to 
establish.  The  language  used  by  the  legislature  is  of  clear 
and  definite  import,  and  the  courts  cannot  put  a  construction 
upon  it  which  amounts  to  holding  that  the  legislature  did  not 
•intend  what  it  actually  expressed.  When  the  legislature  used 
tlie  word  conveyance,  it  evidently  intended  an  instrument 
operating  as  such,  and  not  some  equity  resting  on  parol  and 
which  is  not  entitled  to  record.  (^Floyd  v.  Harding^  28 
Grat.  401;  Shipe  v.  JJepoM,  28  Grat.  716;  Snyder  v.  Martin, 

The  object  of  the  statute  is  to  require  parties  holding 
oouveyanoes  to  put  them  upon  record,  and  for  a  failure 
to  do  so  subject  their  interests  to  the  liens  of  subsequently 
acquired  judgments.  But  in  many  cases  the  equitable 
interest  is  not  capable  of  being  recorded,  and  no  laches  can 
be  imputed  to  the  holder  because  it  does  not  appear  of 
record.  The  vendee  or  mortgagee  is  often  deprived  of  his 
deed  of  mortgage  by  the  fraud  of  the  vendor  or  mortgagor 
or  by  the  mutual  mistake  of  the  parties,  or  by  death  or 
sickness,  or  some  controversy  in  r^ard  to  the  precise  terms 
of  the  contract,  and  at  last  is  often  compelled  to  resort 
to  a  court  of  equity  for  redress.  Such  cases  are  constantly 
recurring,  and  the  books  abound  with  them.  The  statute 
was  never  intended  to  apply  to  cases  of  this  character  and 
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to  hold  that  they  come  within  its  provisions  is  to  hold  that 
one  man's  property  shall  be  taken  for  the  debt  of  another, 
without  the  fault  or  neglect  of  the  owner,  and  .without  the 
possibility  of  guarding  against  it  by  the  exercise  of  the 
greatest  diligence.  It  is  not  susceptible  of  any  such  con- 
struction without  doing  violence  to  its  express  language. 

The  statute  nowhere  provides  that  a  judgment  shall  be 
a  lien  upon  the  property  of  the  judgment  debtor  as  it 
appears  of  record,  but  only  upon  the  property  of  the 
defendant.  Section  269,  Hill's  Code,  is  extended  by  sec- 
tion 271  to  such  property  as  he  may  have  conveyed  away 
and  the  conveyance  is  not  of  record. 

The  mortgage  in  this  case  from  Carter  to  Quinney  was 
inoperative  as  a  conveyance  because  of  the  misdescription, 
{Meier  v.  Kelly,  20  Or.  86,)  but  it  was  recorded;  and  when 
reformed  by  a  court  of  equity  becomes  operative  as  a  con- 
veyance and  stands  recorded  as  against  subsequent  lie]^ 
holders.  It  is  not  a  new  but  the  old  mortgage  which  is 
reformed  and  that  is  recorded. 

The  decree  of  the  court  below  is  therefore  affirmed. 


[FUed  Mavch  22, 1892.] 


STATE  OF  OREGON  ex  rel.  v.  M.  C.  GEORGE  bt  al. 

» 
CoiJBTITUnONAL    LaW— EXBCDTIVB    AND    LbOISLATIVS    FuKCTIORS — AfPOIHT- 

MENT  TO  Oprics. — The  power  of  appointing  officers  does  not  belong 
exdosively  to  the  executiye  branch  of  the  government  of  thia  state,  bat 
may  be  exercised  in  some  instances  by  the  l^slative  assembly. 

"  Mkussdokffeb  Act" — Bridqe  Committed. — ^The  members  of  the  bridge  com- 
mittee, provided  for  by  the  act  of  February  18,  1891,  of  the  legislative 
assembly  of  Oregon,  commonly  known  as  the  "  Meassdorffer  Act,''  ars 
not  officers  within  the  meaning  of  that  term  as  nsed  in  the  constitntion 
of  this  state;  but  are  mere  agents  of  the  city  of  Portland  for  the  perform- 
ance of  certain  duties  defined  by  the  act. 

DBLEGAnoN  OF  LEGISLATIVE  PowEB— JUDICIAL  FuNCTiowB.— It  is  not  a  dele- 
gation of  legislative  power  for  the  legislature  to  authorise  certain  judges 
of  the  circuit  court  to  appoint  the  bridge  committee  provided  for  by  the 
"  Meussdorflbr  Act";  neither  is  the  exercise  of  this  power  of  appointment 
by  such  judges  in  derogation  of  their  duties  as  judicial  officers. 
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Kkkbxb  of  LBGi8i:.ATnBB— Officx  Cbxatbd  bt  Lkgislativx  AflSnCBLT— 
EuoiBiLiTT. — A  person  who  was  a  member  of  the  legislatiye  assembly 
which  passed  the  "  MeaasdorfiTer  Act,"  is  not  thereby  disqualified  to  serve, 
doling  the  term  for  which  he  was  elected,  as  a  member  of  the  bridge 
oommittoe  created  by  the  act,  because  sach  a  position  is  not  an  office. 

Multnomah  county :  E.  D.  Shattuck,  Judge. 
Plaintiff  appeals.    Affirmed. 

This  was  a  proceeding  in  the  nature  of  a  qiLO  warranto 
brought  by  the  state  upon  the  relation  of  D.  F.  Sherman,  a 
citizen  and  taxpayer,  to  try  the  title  of  the  respondents  to 
hold  the  office  of  bridge  committeemen,  under  the  act  of 
the  legislatiye  assembly,  commonly  known  as  the  Meuss- 
dorffer  Act 

By  section  2  of  said  act,  it  is  provided  that  the  power 
and  authority  given  to  the  cities  named  in  Section  1  hereof, 
since  consolidated  as  the  city  of  Portland,  to  construct, 
purchase,  hire,  keep  up  and  maintain  bridges  across  the 
Willamette  river,  and  to  issue  and  dispose  of  bonds  there- 
for, shall  be  exercised  as  hereinafter  provided,  by  eight  tax- 
payers of  Multnomah  county,  to  be  appointed  by  the  two 
judges  of  the  circuit  court  for  said  county,  who  shall  be 
styled  the  bridge  committee.  The  act  then  directs  that 
within  thirty  days  after  the  time  it  takes  effect,  it  shall  be 
the  duty  of  said  judges  to  appoint  the  committee  referred 
to  in  section  2,  and  to  cause  notice  of  such  appointment  to 
be  served  on  each  person  appointed.  Within  twenty  days 
after  notice  of  their  appointment,  the  members  of  the  com- 
mittee are  directed  to  meet  and  organize  by  the  election  of 
a  presiding  officer  from  their  number  who  shall  be  styled 
the  chairman  of  the  committee,  by  the  selection  of  a  clerk 
who  shall  be  styled  the  clerk  of  the  committee,  and  the 
appointment  of  a  treasurer.  The  committee  thus  consti- 
tuted is  authorized  to  fill  any  vacancy  that  may  occur  in 
that  body  by  death,  resignation,  removal  from  the  city  of 
which  he  is  a  resident,  or  otherwise,  by  appointment  of  a 
person  to  be  a  member  thereof  who  is  a  bona  fide  resident 
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of  the  city  in  which  resided  the  member  he  is  appointed  to 
succeed.  Whenever,  and  in  the  judgment  of  the  commit- 
tee, as  soon  as  the  several  bridges  are  procured  as  contem- 
plated, or  the  limit  of  the  sum  of  money  authorized  to  be 
expended  has  been  reached,  the  act  commands  the  selection 
of  four  persons,  whose  duty  it  shall  be  to  maintain,  manage 
and  keep  the  bridges  in  repair.  These  shall  be  styled 
individually  bridge  commissioners,  and  collectively  the 
bridge  commission;  and  thereafter  the  power  conferred 
upon  the  city  by  the  enactment  named  shall  be  exercised 
by  said  commission  in  the  manner  explicitly  provided. 
These  commissioners  are  to  be  selected  in  the  first  instance 
by  the  committee  from  their  own  number,  one  each  from 
the  members  who  reside  respectively  in  the  cities  of  East 
Portland  and  Albina,  and  two  from  members  who  reside  in 
the  city  of  Portland,  for  the  several  terms  of  two,  four,  six, 
and  eight  years.  In  case  a  sufficient  number  do  not  con- 
sent to  serve  as  such  commissioners,  the  remainder  may  be 
selected  from  the  resident  taxpayers  of  the  respective  cities, 
and  thereafter  the  commissioners  shall  be  appointed  by 
the  said  judges  from  such  taxpayers  in  the  following 
manner:  If  a  vacancy  arise  otherwise  than  by  the  expira- 
tion of  a  term,  for  the  remainder  of  the  term;  and  in  case 
of  the  expiration  of  a  term,  for  the  full  term  of  eight  years 
thereafter. 

The  commission  is  required  to  meet  at  a  time  and  place 
to  be  appointed  by  the  committee,  and  organize  by  the 
election  of  a  chairman,  treasurer,  and  clerk,  as  provided  in 
the  case  of  the  committee.  When  the  commission  is 
elected  and  organized  in  accordance  with  the  intention  of 
the  law,  the  committee  is  directed  to  turn  over  to  it  the 
bridges  and  all  property  pertaining  thereto  and  remaining 
under  the  control  of  the  committee.  It  is  then  made  the 
duty  of  the  commission  to  take  entire  possession  and  charge 
of  all  of  the  property  and  affairs  of  the  committee,  and 
thenceforward  manage  and  conduct  the  same. 
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The  two  judges  of  the  circuit  court  of  the  state  of  Ore- 
gon for  Multnomah  county,  acting  in  pursuance  of  the 
authority  conferred  by  the  terms  of  said  act,  and  within 
flie  time  therein  limited,  duly  appointed  the  respondents 
to  the  position  of  bridge  committeemen,  making  the  selec- 
tion  of  the  different  individuals  with  reference  to  their 
places  of  residence  and  other  qualifications  prescribed. 
The  committeemen  met  within  the  proper  time,  qualified 
and  organized  in  all  respects  in  conformity  with  the  law. 
On  the  eighteenth  day  of  November,  1891,  John  M.  Pettin- 
ger  resigned.  The  remaining  seven  members  of  the  com- 
mittee, at  a  meeting  duly  called,  appointed  as  his  successor 
T.  W.  Pittinger,  who  possessed  the  requisite  qualifications. 

After  reciting  these  and  other  facts  the  petition  then 
alleges,  ''That  the  defendants  to  this  action  and  all  and 
each  of  them,  ever  since  their  said  appointment  as  aforesaid, 
and  under  said  appointment,  have  acted  as  and  claimed  to 
be  and  are  now  acting  as  and  claiming  to  be  the  bridge 
committee  of  said  three  cities,  etc.,  as  the  same  existed  prior 
to  said  consolidation,  and  as  the  same  now  exists  and  has 
existed  since  said  consolidation;  and  that  said  defendants, 
claiming  to  be  said  bridge  committee,  are  about  to  issue, 
sell,  and  dispose  of  a  large  amount  of  the  negotiable  bonds, 
etc.,  as  provided  for  in  said  free  bridge  act,  which  said  bonds 
will  be  a  burden  upon  the  property  of  the  above-named 
relator  and  the  other  citizens  and  taxpayers  of  the  present 
city  of  Portland,  and  subject  them  to  expensive  litigation 
in  order  to  prevent  the  assessment  and  collection  of  taxes 
upon  their  property  for  the  payment  of  the  principal  and 
interest  of  such  bonds,"  etc.,  concluding  with  a  prayer  for  a 
judgment  of  ouster. 

The  defendants  demurred  to  the  petition  upon  the  ground 

of  the  insuflSciency  of  the  facts  to  constitute  a  cause  of 

action.    The  demurrer  was  sustained  by  the  court  below, 

and  judgment  rendered  dismissing  the  action,  from  which 

judgment  this  appeal  is  taken* 
xxn  Ob.— 10. 
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7.  A.  8tq>hen8,  district  attorney,  and  Paxtan  &  Paddock^ 
for  Appellants. 

A  citizen  of  a  city  has  such  an  interest  in  its  mnnicipal 
oflSices  as  will  support  qwo  warranto  to  test  the  right  of  an 
incumbent  thereto.  The  relator  was  authorized  to  institute 
this  action.  {State  v.  Hammer^  42  N.  J.  L.  435;  Churchill  v. 
Walker,  68  Ga.  681 ;  State  y,  Jenldna,  25  Mo.  App.  484.) 

The  members  of  the  bridge  committee  are  officers  within 
the  meaning  of  the  statute  authorizing  the  action  in  the 
nature  of  quo  warranto.  This  action  will  lie  to  determine 
whether  they  are  entitled  to  the  office.  {Palmer  v.  Woodbury^ 
14  Cal.  44;  High  Ex.  Rem.  §§  625,  626;  People  v.  R.  Ji  8. 
B.  R.  Co.  30  Am.  Dec.  47,  note.) 

CommissioDers  appointed  by  act  of  the  l^islature  to  lay  out 
.and  build  a  road  for  the  use  of  the  public  are  public  officers. 
.An  office  is  a  publie  charge  or  employment,  and  every  office 
is  considered  public  the  duties  of  which  concern  the  public. 
.{People  V.  Rays,  7  How.  Pr.  248;  U.  S.  v.  HartweU,  6  Wall. 
385;  Staie  v.  Kennon,  7  Ohio  St.  547;  Stale  ex  rel.  v.  VaUe^ 
41  Ato.  29.) 

The  two  judges  of  the  circuit  court  of  the  state  of  Oregon  for 

:the  county  of  Multnomah,  no  matter  whether  they  are  referred 

to  in  the  Meussdorffer  Act  as  individuals  or  as  judicial  officers, 

:are  ''persons  charged  with  official  duties  under''  the  judicial 

department  of  the  government,  and  by  the  terms  of  this  consti- 

tional  provision  are  prohibited  from  exercising  any  of  the  fuoc- 

.tions  of  either  of  the  other  departments.     {State  ex  rel.  v.  Denny, 

ill 8  Ind.  449;  State  ex  rel.  v.  Denny,  118  Ind.  382;  SicUe  v. 

Simons,  32  Minn.  540;  Houston  etc.  R.  R.  Co.  v.  Randolph, 

24  Tex.  317;  People  v.  Albertson,  55  N.  Y.  55.) 

The  act  of  appointing  to  office  Is  not  a  judicial  duty, 
Dor  is  it  a  function  pertaining  to  the  judicial  department 
of  the  government  It  is  an  administrative  function,  uid 
no  matter  by  whom  exercised,  is  in  its  nature  an  executive 
act,  aud  ordinarily,  excepting  in  cases  where  the  power  is 
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lodged  elsewhere  by  the  oonstitutioDy  can  be  exercised  by  the 
ezeeutive  departiDent  only.  (Jdi^liem,  Public  OfiBcers,  §§  104- 
106;  HebUen  v.  SuOivan,  64  Oal.  378;  State  v.  Barbour,  53 
Conn.  76 ;  56  Am.  Rep.  65 ;  Taylor  v.  Oomw.  3  J.  J.  Marsh.  401 ; 
Peopfe  V.  NiokoUy  68  N.  C.  429;  StaU  v.  Tate,  68  N.  C.  646.) 

Even  though  the  legislature  may  exercise  the  jK)wer  of  a}>- 
pointment  as  to  such  state  officers  of  general  authority,  it  has  not 
power  to  make  permanent  appointments  to  fill  purely  local 
municipal  offices,  nor  to  invest  such  appointees  with  author- 
ity to  tax  or  impose  indebtedness  upon  the  district  for  which 
they  are  appointed.  (Evansuille  v.  State,  118  Ind.  426;  People 
V.  HurlbuH,  24  Mich.  44;  9  Am.  Rep.  103;  People  y.  Detroit, 
28  Mich.  228;  15  Am.  Rep.  202;  People  v.  Chicago,  51  111. 
17;  2  Am.  Rep.  278;  People  v.  Lynch,  51  Cal.  15;  21  Am. 
Rep.  677;  People  v.  Alberison,  55  N.  Y.  55 ;  People  v.  Porter, 
90  N.  Y.  68 ;  Mechem,  Public  Officers,  §  106.) 

It  is  a  settled  maxim  of  constitutional  law  that  the  legisla- 
ture cannot  delegate  the  powers  conferred  upon  it.  Matters 
entrusted  to  the  judgment,  wisdom  and  patriotism  of  the  legis- 
lature cannot  be  by  it  delegated  to  other  agencies.  It  cannot 
safafititute  the  judgment,  wisdom,  and  patriotism  of  any  other 
body  for  its  own.  (Cooley,  Const.  Lim.  6  ed.  137;  Thome  v. 
Oramer,  15  Barb.  112;  Bradley  v.  Baxter,  15  Barb.  122 ;  Barto 
V.  Himrod,  8  N.  Y.  483;  59  Am.  Dec.  506;  WUlia  v.  Owm, 
43  Tex.  41;  Brewer  Binck  Cb.  v.  Brewer^  62  Me.  62;  16  Am. 
Kep.  395;  StaU  v.  Hudson  Oo.  Corns.  37  N.  J.  L.  12 ;  Auditor 
V.  Holland,  14  Bush.  147;  StaU  v.  Simms,  32  Minn.  540.) 

Upon  the  like  principle  it  is  held  that  the  legislative  body 
of  a  municipal  corporation  cannot  delegate  to  any  other  officer 
or  agency  the  powers  entrusted  to  it.  (CUy  of  Oakland  v. 
Qirpeniier,  13  Cal.  540;  State  v.  Mayor,  34  N.  J.  L.  163; 
Buffgles  v.  Collier,  43  Mo.  353 ;  CUy  v.  Qemens,  43  Mo.  395 ; 
Thcmsan  v.  Mayor,  61  Mo.  282;  Whyte  v.  Nashville,  2  Swan, 
(Tenn.)  364;  MaxweU  v.  Bay  CUy  Bridge  Oo.  41  Mich.  453.) 

The  office  is  one  which  the  legislative  assembly  had 
power  to  and  might  have  filled   by  appointment  or  eleo- 
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tioiiy  and  therefore  is  an  office  the  election  to  which  is 
vested  in  that  body.  Instead  of  exercising  this  power^  the 
legislature  delegated  it  to  the  judges.  The  legislature 
itself,  of  which  he  was  a  member,  could  not  have  ap- 
pointed Mr.  Meussdorffer  a  member  of  the  committee. 
Can  the  power  of  the  agent  exceed  that  of  the  principal? 
{State  V.  Boyd,  21  Wis.  210;  State  v.  Valle,  41  Mo.  29.) 

WiUiam  T.  Muir,  city  attorney,  for  Respondent. 

The  entire  law-making  power  of  this  state  is  com- 
mitted to  the  legislature,  except  so  far  as  it  is  expressly 
or  by  necessary  implication  limited  by  the  constitution. 
(Cooley's  Const.  Lim.  5  ed.  106, 107 ;  Damd  v.  Portland  Water 
Committee,  14  Or.  98.) 

The  constitution  broadly  separates  the  powers  of  gov- 
ernment into  three  branches.  It  does  not  undertake  to 
declare  what  shall  be  considered  a  legislative,  executive,  or 
judicial  act.  The  authority  to  appoint  municipal  and 
other  officers  is  not  given  to  either  department.  In  the 
absence  of  any  express  declaration  to  the  contrary,  the 
power  is  merely  ministerial,  and  the  legislature  may  con- 
fer it  in  particular  instances  upon  persons  holding  judicial 
office.  (Constitution,  art.  3, 1  Hill's  Code,  §  86 ;  People  ex  reL 
V.  Morgan,  90  111.  558 ;  Illinois  Const.  Art.  3,  Starr  <t  Curtis 
Stats.,  109;  Cooley's  Const.  Lim.  5  ed.  135;  Mc Arthur  v.  Net- 
aon,  81  Ky.  67;  Kentucky  Const  Art.  1,  §§  1,  2,  Genl.  Stats. 
91 ;  People  ex  rel*  v.  Solomon,  51  III.  39;  Mayor  v.  State,  15 
Md.  376 ;  74  Am.  Dec.  572  ;  Police  Comrs.  v.  Louismlle,  3  Bush, 
597 ;  Pe(yple  v.  Pinokney,  32  N.  Y.  377 ;  People  v.  Batchelor,  22 
N.  Y.  129;  People  v.  Woodbury,  14  Cal.  43;  Const.  Cal.  Art. 
3,  1  Deering*8  Stats.  36;  Stale  ex  rel.  v.  Swift,  11  Nev.  128; 
Bridges  v.  Shallcrosa,  6  W.  Va.  562;  People  v.  Osborne,  7  Culo. 
605;  Opinion  of  Justices,  138  Mass.  601.) 

Our  constitution  allows  much  latitude  in  the  matter  of 
appointments  to  office,  and   permits  the  power  to  be  exer- 
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oised  by  difiFerent  branches  of  the  governing  power.  (Art. 
15,  §  2,  Hill's  Code,  112;  Art.  5,  §  16,  Id.  97.) 

The  legislature  of  the  state  has  repeatedly  exercised  the 
appointing  power  in  a  manner  similar  to  the  method 
adopted  in  this  case.  (Laws  Sp.  Session,  1885,  97;  Laws, 
1887, 30;  Laws,  1891,  791.) 

Grvttt  weight  should  be  given  to  contemporaneoas  construc- 
tion. (GK>ley's  Const.  Lini.  6  ed.  81,  82;  Mayer  v.  BUde^  16 
M<1.  377:  74  Am.  Dec.  572;  Biggs  v.  McBride,  17  Or.  640.) 

This  interpretation  of  the  constitution  by  the  legislature 
has  been  upheld  by  this  court  {David  v.  Water  Committee, 
14  Or.  98;  Biggs  v.  McBride,  17  Or.  640;  Cook  v.  Fort  of  Port- 
land,  20  Or.  580.) 

The  correct  interpretation  of  article  3  of  the  constitution 
of  this  state  is  that  no  person  employed  in  one  department 
of  the  government  shall  at  the  same  time  be  employed  in 
either  of  the  other  two.  ( People  v.  ProvineSy  34  Cal.  520 ; 
Const  Cal.  Art  3;  1  Deering's  Stat.  36.) 

The  position  of  bridge  committeeman  is  not  an  office 
witiiin  the  meaning  of  the  constitution.  He  is  a  mere 
agent  of  the  cityi  (David  v.  Water  Committee,  14  Or.  99; 
Barton  v.  KaUoch,  56  Cal.  95.) 

The  phrase  elected  or  appointed  does  not  refer  to  munic- 
ipal officers.  {Barton  v.  KaUoch,  56  Cal.  95;  People  v.  Pro- 
vines,  34  Cal.  520;  People  v.  Henry,  62  Cal.  557.) 

Nor  is  the  office  one  of  profit  He  serves  without  com- 
pensation.   (Laws,  1891,  634  et  seq.) 

Lord,  J. — ^The  question  presented  for  our  determination 
arises  upon  the  sufficiency  of  the  facts  to  show  whether  or 
not  the  defendants  are  entitled  to  hold  the  office  of  bridge 
committee  and  to  exercise  the  functions  thereof.  The  aim 
of  the  proceeding  is  to  test  the  constitutionality  of  the 
method  provided  by  the  act,  (Laws,  1891,  633,)  commonly 
known  as  the  MeussdorflFer  Act,  for  the  appointment  of  the 
bridge  committee.     It  is  insisted  that  the  facts  alleged 
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show  that  the  defendants  are  holding  the  offices  of  bridge 
committee,  and  exercising  the  functions  thereof  without 
title  or  legal  right,  because  the  two  judges  of  the  circuit 
court  for  Multnomah  county,  referred  to  in  the  act,  are 
prohibited  by  article  3  of  the  constitution  from  exercising 
the  appointing  power,  or  any  function  other  than  judicial. 
This  proceeds  upon  the  assumption  that  the  act  of  the  two 
judges  of  the  circuit  court  in  appointing  the  bridge  com- 
mittee was  not  a  judicial  duty,  nor  a  function  pertaining 
to  the  judicial  department  of  the  government.  By  article 
3  of  the  constitution,  the  powers  of  the  government  are 
divided  into  three  separate  departments, — the  legislative, 
the  executive,  including  the  administrative,  and  the  judi- 
cial,—  and  any  person  charged  with  official  duties  under 
one  of  these  departments  is  prohibited  from  exercising  the 
functions  or  powers  confided  to  either  of  the  other  depart- 
ments, except  as  in  the  constitution  expressly  provided. 

It  is  claimed  that  the  two  judges  of  the  circuit  court,  no 
matter  whether  they  are  referred  to  in  the  MeussdorflFer  Act 
as  individuals  or  judicial  officers,  are  persons  charged  with 
official  duties  under  the  judicial  department  of  the  govern- 
ment, as  the  members  of  the  legislature  are  under  the  legis- 
lative department,  and  that  this  constitutional  provision 
prohibits  the  legislature  from  conferring  upon  such  judges, 
and  such  judges  from  exercising,  the  power  of  appointment 
conferred  by  the  act,  and  hence  such  act,  and  all  appoint- 
ments under  it,  are  void.  There  can  be  no  doubt  that  there 
are  authorities  to  the  effect  that  the  exercise  of  the  power 
of  appointment  to  office  is  an  executive  act,  and  that  being 
such  the  power  cannot  be  exercised  by  the  legislature  or 
judiciary  under  a  constitutional  provision  distributing  the 
powers  of  government  into  three  separate  departments  lik^ 
our  own.  But  this  question,  although  not  directly  passed 
upon  by  the  court  in  Biggs  v.  McBride,  17  Or.  640,  never- 
theless received  a  good  deal  of  its  attention.  The  point 
was  there  made  that  so  much  of  the  act  creating  the  offices 


Mar.  1892.]      Stats  ov  Qbbqok  p.  Gborgb.  151 


OpinioB  of  the  court— Lobd,  J. 


of  railroad  commissioners  as  undertook  to  fill  them  by  an 
election  in  joint  conventioQ  of  both  houses  of  the  legisla- 
ture was  in  conflict  with  the  constitution  and  void.  After 
referring  to  article  3  and  section  1  of  article  5  of  the  con- 
stitution, Strahan,  J.,  said :  "  Now,  if  it  could  be  shown 
that  the  power  to  appoint  all  offlcets  which  are  not  expressly 
made  elective  by  the  people,  is  a  part  of  the  chief  executive 
power  of  the  state,  the  appellant's  contention  would  be  sus- 
tained ,  but  no  authority  whatever  has  been  cited  to  sustain 
this  view,  nor  is  it  believed  that  any  exists.  On  the  con- 
trary, the  provisions  of  the  fifth  article  of  the  constitution, 
which  relates  to  the  executive  department,  all  seem  at 
variance  with  this  view.  The  framers  of  this  instrument 
evidently  designed  that  no  prerogative  powers  should  be 
left  lurking  in  any  of  its  provisions.  No  doubt  they 
remembered  something  of  the  hicrt^ary  of  the  conflicts  with 
prerogatives  in  that  country  from  which  we  inherited  the 
common  law.  They,  therefore,  defined  the  powers  of  the 
chief  executive  of  the  state  so  clearly  and  distinctly  that 
there  ought  to  be  no  controversy  concerning  the  method  of 
filling  the  same,  or  in  some  cases  of  changing  the  method 
of  filling  an  existing  •office."  Aftet  proceeding  to  enumer- 
ate several  instances  in  which  the  power  had  been  exer- 
cised by  the  legislature  in  making  these  appointments  of 
oflBce,  which  were  in  no  way  connected  with  the  discharge 
of  legislative  duties,  he  concluded  his  opinion  on  this  point 
by  saying :  "  The  power  exercised  by  the  legislature  in  the 
appointment  of  some  of  these  officers  is  almost  coeval  with 
the  constitution.  The  power  thus  exercised  has  never  been 
called  into  question,  but  has  been  acquiesced  in  by  every 
department  of  the  government,  and  is  in  itself  a  contem- 
poraneous construction  of  the  constitution,  which,  if  the 
question  were  doubtful,  might  be  sufficient  to  turn  the  scale 
in  its  favor.  Under  any  view  such  construction  is  entitled 
to  great  weight  and  could  not  be  lightly  regarded ; 
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Except  as  limited  by  constitutional  restrictions,  it  is 
agreed  that  the  legislature  may  exercise  all  governmental 
powers.  It  is  the  law-making  power  of  the  state.  "Ple- 
nary power  in  the  legislature,"  said  Denio,  J.,  "for  all  pur- 
poses of  civil  government,  is  the  rule.  A  prohibition  to 
exercise  a  particular  power  is  an  exception."  {People  v. 
Draper^  15  N.  Y.  543.)  While  our  constitution  separates 
the  powers  of  government  into  three  distinct  departments, 
and  prohibits  any  of  them  from  exercising  any  powers 
confided  to  the  other,  it  does  not  undertake  to  declare  whal 
shall  be  considered  legislative,  executive,  or  judicial  acts. 
As  Walker,  J.,  said:  "That  provision  declares;  only  in 
general  terms,  that  each  department  of  government  shall 
be  confined  to  the  exercise  of  the  functions  of  its  own 
department.  It  does  not  undertake  to  define  in  any  spe- 
cific manner  what  are  legislative,  executive,  or  judicial 
powers,  or  acts.  Like  most  other  provisions  of  that  instru- 
ment, the  terms  employed  are  of  the  most  general  and  com* 
prehensive  character.  We  find  no  provision  that  declares 
that  the  appointment  of  a  municipal  officer,  however  exten- 
sive his  powers,  is  the  exercise  of  a  legislative  or  executive 
power."    ( People  ex  rd,  v  Morgan  etoLQO  111.  562.) 

But  it  is  argued  that  if  it  be  conceded  that  Biggs  v. 
McBride,  mpray  established  the  principle  that  the  legisla- 
ture, in  the  appointment  of  the  railroad  commissioners, 
had  not  encroached  upon  the  executive  department  of  the 
government,  they  were  state  officers,  charged  with  official 
duties  to  be  exercised  for  the  benefit  of  the  state  at  large, 
and  appointed  for  a  fixed  term,  while  the  members  of  the 
bridge  committee,  provided  for  by  the  Meussdorflfer  Act,  are 
municipal  officers,  or  a  municipal  board  of  local  authority, 
in  which  the  state  generally  has  no  interest  and  appointed 
for  an  indefinite  term.  Hence,  it  is  claimed,  even  though 
the  legislature  may  exercise  the  power  to  appoint  such  state 
officers  of  general  authority,  that  it  has  not  the  power  to 
make  appointments  to  fill  municipal  offices  for  an  indefi- 
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nite  term.  But  it  seems  to  us  the  force  of  this  contention 
is  broken  by  the  case  of  David  v.  Portland  Water  Committee, 
14  Or.  98.  The  duties  of  that  board  or  committee  in  prin- 
ciple were  like  the  duties  of  the  defendant  bridge  committee. 
If  the  members  of  the  water  committee  were  not  officers  in 
the  sense  of  the  constitution,  but  "  no  more  than  agents  of 
the  city,"  as  held  in  that  case,  the  members  of  the  bridge 
committee  must  likewise  be  agents  for  the  city,  and  not 
ofiBcers,  within  the  meaning  of  the  constitution.  It  would 
be  difficult  to  show  upon  principle  by  a  comparison  of  the 
acts  wherein  they  differ  that  the  members  of  the  water 
committee  are  agents,  and  the  members  of  the  bridge 
committee  officers.  That  the  persons  named  by  the  act  as 
the  bridge  committee,  were,  as  Thayer,  J.,  said  of  the  indi- 
viduals designated  as  the  water  committee,  "  officers,  in  the 
broad  sense  of  that  term,  there  can  be  no  question;  but 
\7hether  they  were  such  officers  as  were  intended  by  said 
Bection  3,  article  15,  of  the  constitution,  is  very  doubtful.  In 
order  to  be  such  officers,  they  must  have  been  elected  or 
appointed  to  an  office  under  the  constitution,  which  I 
understand  to  be  an  office  provided  for  by  that  instru- 
ment" The  same  would  be  true  of  the  bridge  committee 
so  &r  as  this  section  of  the  constitution  applies.  But  the 
court,  in  David  v.  Water  CommiUee,  supra,  based  its  decision 
upon  the  principle  decided  in  Mc Arthur  et  al,  v.  NelsoVy  81 
Ky.  67.  In  that  case,  the  act  authorized  the  judge  of  the 
circuit  court  to  appoint  three  commissioners  of  the  district, 
who  should  hold  their  office  at  the  will  and  pleasure  of  the 
judge.  It  was  made  the  duty  of  the  commissioners  to  have 
constructed  a  court-house  at  a  cost  of  not  to  exceed  a  sum 
specified;  and  to  enable  them  to  raise  the  money,  they 
were  authorized  to  issue  bonds,  to  redeem  them,  and  to 
levy  an  annual  tax  upon  the  real  and  personal  property  of 
the  district.  In  determining  the  question  as  to  wliether 
:uch  commissioners  were  officers  or  not  under  the  consti- 
tution, Pry  OR,  J.,  said :    "  Nor  do  we  think  it  was  necessary 
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for  the  legislature  to  prescribe  the  term  of  office  for  the 
commissioners,  although  they  are  made  a  body  corporate 
and  politic,  with  power  to  sue  and  be  sued,  contract  and  be 
contracted  with,  under  the  style  of  'Commissioners  of  the 
Court-house  District.'  The  are  not  district  officers  within 
the  meaning  of  section  10  of  article  6  of  the  constitution, 
but  are  mere  agents  of  the  district,  required  by  the  act  to 
discharge  certain  duties  with  reference  to  the  building  of  a 
court-house,  and  when  those  duties  end,  their  employment 
terminates.  *  *  *  To  hold  that  such  commissioners 
are  to  be  selected,  and  when  selected  to  be  removed  as 
officers,  within  the  meaning  of  the  constitution,  would  be 
determining  by  judicial  precedent  that  every  one  charged 
with  the  execution  of  a  ministerial  duty  under  legislative 
sanction  is  an  officer,  whose  term  must  be  designated  or  the 
appointment  will  be  held  invalid." 

In  commenting  upon  that  case,  Thayer,  J.,  said:  "The 
question  involved  in  that  case  is  very  similar  to  the  one 
here,  and  the  language  of  the  court  expresses  the  view  we 
entertain  regarding  it, — that  the  members  of  the  water 
committee  are  no  more  than  agents  of  the  city,  required  by 
the  act  to  carry  out  its  provisions,  as  was  said  in  that  case 
regarding  the  commissioners  to  build  the  court-house." 
Within  the  principle  here  decided,  the  vice  of  the  argu- 
ment for  appellant  lies  in  assuming  that  the  members  of 
the  bridge  committee  are  officers.  Counsel  proceed  upon 
this  hypothesis,  but  contend  that  being  municipal  officers 
of  local  or  limited  authority,  their  appointment  by  the  leg- 
islature cannot  be  sustained ;  for  their  duties  are  not  such 
as  to  affect  the  state  at  large,  and  cannot,  therefore,  be 
upheld,  as  in  the  case  of  the  appointment  of  state  offioeis 
to  discharge  duties  in  which  the  general  public  are  inter- 
ested. Moreover,  if  the  members  of  the  bridge  committee 
are  not  officers  but  agents  appointed  to  carry  out  the  pro- 
visions of  the  act,  the  argument  can  have  no  application. 
In  the  absence  of  constitutional  restrictions,  the  power  of 
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the  leK:ialature  over  municipal  corporations  is  unlimitedy 
except  so  £ar  as  thej  are  endowed  with  rights  incident  to  a 
private  corporation.  (Dillon,  Mun.  Corp.  3  ed  §66.)  Coun- 
sel for  the  appellant,  recognizing  the  effect  of  these  decis- 
ions upon  the  pending  question,  and  the  practice  of  our 
legislature,  coeral  with  the  formation  of  the  state  govern- 
ment to  create  and  fill  a  certain  class  of  offices,  further 
aigue  that  if  it  be  admitted  that  the  legislature  had  power 
HEder  these  decisions,  {Biggs  v.  McBride^  supra,  and  David  v. 
WoUt  OommiUeej)  not  only  to  create  the  bridge  committee, 
but  to  appoint  the  persons  constituting  the  same,  this 
power  cannot  be  delegated  by  the  legislature  to  the  judges 
of  the  drcuit  court,  to  be  exercised  by  them  in  the  appoint- 
ment of  the  members  ot  the  committee.  It  is,  no  doubt, 
taie  that  the  legislature  cannot  delegate  the  powers  con- 
ferred upon  it.  The  general  rule  of  law  to  this  effect  is 
unquestioned.  But  this  refers  to  the  delegation  of  the  law- 
making power.  It  prohibits  the  delegation  of  authority  to 
legislate,  or  to  devolve  upon  others  duties  which  must  be 
performed  by  it  as  a  legislative  body.  Every  law  must  be 
executed,  if  at  all,  by  some  one  charged  with  that  particu- 
lar duty.  Laws  special  in  their  nature  and  of  the  kind  in 
question,  as  in  David  v.  Water  Oommitteef  supra,  may  be 
earned  into  effect  by  agents  appointed  for  that  purpose. 
Within  that  decision  nothing  more  or  less  has  been  done 
in  this  case.  The  legislature  exercised  its  function  in  en- 
acting the  law,  and  directing  the  manner  of  its  execution. 
Nor  is  the  authority  given  by  the  act  to  the  two  judges 
of  the  circtiit  court  to  appoint  tiie  members  of  the  bridge 
committee  even  considered  as  officers,  without  judicial 
precedent  to  sustain  it,  as  not  in  conflict  with  section  1  of 
urticle  8  of  our  constitution.  In  Illinois  there  is  a  like 
provision  substantially.  (Art.  3.  111.  Const  Starr  &  Curtis 
Btats.  109.)  In  People  v.  Morgan,  90  111.  558,  the  power  of 
tile  judiciary  to  appoint  certain  officials,  whose  duties  are 
not  strictly  judicial,  or  even  connected  with  the  business  of 
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the  courts,  was  fully  recognized  and  sustained.  A  statute 
of  that  state  which  authorized  the  judge  of  the  circuit 
court  of  Cook  county  to  appoint  assessors-  and  commis- 
sioners for  the  South  Park,  located  in  that  county,  was 
held  to  be  constitutional.  The  point  was  expressly  made, 
that  the  circuit  judge  could  not  appoint  a  park  commis- 
sioner, on  the  ground  that  he  was  thereby  exercising  an 
executive  or  political  function  forbidden  by  the  clause  of 
the  constitution  referred  to.  The  point  was,  however,  ovei> 
ruled,  and  the  power  of  the  judge  or  judges  to  make  the 
appointment  was  sustained.  After  giving  numerous  ex- 
amples of  official  appointments  made  by  the  judges  or 
courts.  Walker,  J.,  said:  "The  executive  power  in  a  state 
is  understood  to  be  that  power,  where  ever  lodged,  which 
compels  the  laws  to  be  enforced  and  obeyed.  The  instru- 
mentalities employed  for  that  purpose  are  officers,  elected 
or  appointed,  who  are  charged  with  the  enforcement  of 
the  laws.  But  the  power  to  appoint  is  by  no  means  an 
executive  function  unless  made  so  by  the  organic  law  or 
legislative  enactment;  and  in  this  case  it  is  not  so  unless 
the  power  is  thus  conferred.  If  it  were  conceded  that  these 
appointments  were  the  exercise  of  political  power,  would 
it  necessarily  be  violative  of  any  provision  of  the  constitu- 
tion? The  division  and  allotment  of  powers  are  not  into 
political,  executive,  and  judicial,  but  into  legislative,  execu- 
tive, and  judicial.  It  was  no  doubt  the  exercise  of  politi- 
cal power,  as  that  embraces  all  governmental  powers  and 
functions,  whether  exercised  by  one  department  or  another 
or  the  officers  of  one  or  the  other.  Political  power  is  the 
policy  of  government  or  its  administration,  and  may  be  ex- 
ercised either  in  the  formation  or  administration  of  govern- 
ment, or  both.  Hence  it  follows,  that  if  it  be  a  political 
power,  that  of  itself  in  no  wise  militates  against  its  exercise 
by  a  person  belonging  to  the  judicial  department  of  the 
government.  *  *  *  AH  three  departments  aid  in  the 
administration  of  government,  but  perform  different  func- 
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tions.  The  elector  who  votes  for  an  oflBcer  or  measure,  exer- 
cises political  power;  yet  no  one  would  claim  that  because 
a  judge  was  a  person  belonging  to  the  judicial  department, 
he  was  prohibited  from  thus  voting.  We,  therefore,  conclude 
that  if  the  power  to  appoint  to  office  is  a  political  function, 
this  article  of  the  constitution  does  not  prohibit  its  exercise 
because  the  power  is  political;  and  if  prohibited,  it  must 
be  for  some  other  reason,  or  by  some  other  provision  which, 
in  terms,  or  by  necessary  implication,  prohibits  such  an 
exercise  of  the  appointing  power."  And  again  he  says: 
*'  But  this  is  not  a  question  as  to  what  department  these 
officers  belong,  or  the  functions  they  perform,  but  the  ques- 
tion is,  what  department,  in  the  absence  of  an  election,  can 
constitutionally  confer  the  power  on  them  to  perform  pub- 
lic duties.  It  is  not  whether  the  general  assembly,  the 
executive,  or  the  judiciary  are  the  best  qualified  to  select 
and  appoint  such  officers,  but  where  is  the  power  to  do  so 
lodged?  The  original  power  to  fill  all  offices  rests  with 
the  people,  but  our  constitution  has  vested  the  power  in 
the  governor  to  fill  all  constitutional  offices  not  provided 
for  by  election  or  otherwise." 

lo  Peojde  ex  reL  v.  Hoffman  el  al.  116  111.  687;  66  Am. 
Sep.  793,  it  was  held  that  section  1,  article  2,  of  the  election 
law  of  1885  for  cities,  etc.,  which  provides  for  the  creation  of 
a  board  of  election  commissioners,  consisting  of  three  members, 
and  directs  that  they  be  appointed  by  the  county  court,  is  not 
violative  of  that  provision  of  the  constitution  dividing  the 
powers  of  government  into  three  departments,  and  pro- 
hibiting any  one  of  such  departments  from  exercising 
powers  properly  belonging  to  either  of  the  others.  It  was 
there  urged  that  the  appointment  of  the  commissioners 
could  not  be  conferred  upon  the  county  court,  because  such 
appointment  involves  an  exercise  of  political  power,  while 
the  functions  of  the  county  court  are  exclusively  judicial. 
But  Maqbudsr,  J.,  said:  "The  reasoning  in  People  v. 
Morgan  shows  that  it  was  never  intended  to  vest  in  the 
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governor  the  selection  of  such  local  and  municipal  officers 
as  these  commissioners.  The  power  to  appoint  officers  of 
this  class  is  not  specifically  designated  in  the  constitution 
as  either  a  legislative,  judicial,  or  executive  power.  It  is 
not  therein  specifically  conferred  on  either  department 
Nor  is  there  any  thing  therein  expressed  which,  eithOT 
directly  or  impliedly,  prohibits  the  legislature  from  author- 
izing the  county  court  to  appoint  the  commissionera. 
Therefore,  the  authority  conferred  on  that  court  to  do  so 
does  not  make  the  act  invalid.  The  law-making  powers  cS 
the  states  can  do  any  legislative  acts  not  prohibited  by  the 
state  constitution." 

A  statute  of  the  United  States  authorizes  the  circuit 
courts  of  the  United  States  to  appoint  supervisors  of  elec- 
tions in  certain  cases  and  under  certain  conditions  therein 
specified.  In  Ex  parte  Seibold,  100  U.  S.  371,  the  point  was 
made  that  the  United  States  circuit  courts  had  not  the 
power  to  appoint  supervisors  of  election,  on  the  ground 
that  the  duties  of  such  courts  were  judicial,  while  the 
supervisors  of  election  were  officers  whose  duties  were 
executive  in  their  character.  But  the  court  held  other- 
wise, Mr.  Justice  Bb adley  saying :  ^'  It  is  no  doubt  usual 
and  proper  to  vest  the  appointment  of  inferior  officers  in 
that  department  of  the  government,  executive  or  judicial, 
or  in  that  particular  executive  department  to  which  the 
duties  of  such  office  appertain.  But  there  is  no  absolute 
requirement  to  this  effect  in  the  constitution;  and  if  there 
were,  it  would  be  difficult  in  many  cases  to  determine  to 
which  department  an  office  properly  belonged.  Take  that 
of  marshal,  for  instance.  He  is  an  executive  officer,  whose 
appointment  is  in  ordinary  cases  left  to  the  president  and 
the  senate.  But  if  congress  should,  as  it  might,  vest  the 
appointment  elsewhere,  it  would  be  questionable  whethw 
it  would  be  in  the  president  alone,  in  the  department  of 
justice,  or  in  the  courts.  The  marshal  is  preeminently  the 
officer  of  the  courts;  and  in  case  of  a  vacancy  congress  has, 
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in  hdf  passed  a  law  bestowing  the  temporary  appointment 
of  the  marshal  upon  the  justice  of  the  circuit  in  which  the 
district  where  the  vacancy  Occurs  is  situated." 

But  independent  of  these  considerations,  the  power  to 
appoint  the  bridge  committee  may  be  upheld  on  the  ground 
that  the  two  judges  of  the  circuit  court  for  Multnomah 
comity  in  performing  this  duty  act  as  individuals  and  not 
as  judges.  This  conclusion  the  court  thought  in  People  ex 
rd.  y.  Morgan  ei  <d,  supra,  might  be  drawn  from  the  act 
authorizing  the  circuit  judges  of  Cook  county  to  appoint 
park  commissioners;  Walker,  J.,  in  speaking  for  the  court, 
flaying :  ''  The  power  might,  no  doubt,  be  sustained  on  the 
ground  that  its  exercise  is  the  act  of  the  individual  and 
not  the  performance  of  an  official  function;  that  the  act 
referring  to  the  judge  was  only  intended  to  apply  to  the 
person  who  filled  the  office  at  the  time  when  the  appoint- 
ment was  required  to  be  made,  whether  it  should  be  the 
same  or  a  different  person,  thus  being  the  individual  act  of 
the  incumbent.  *  *  *  So  that  whether  the  appoint- 
ment of  these  park  commissioners  be  the  exercise  of  a 
judicial,  ministerial,  or  other  function, — whether  it  be  the 
act  of  the  officer  as  such,  or  as  an  individual, — we  are  of 
the  opinion  that  the  power  was  well  conferred  and  might 
be  properly  exercised  by  the  circuit  judge." 

In  view  of  these  considerations,  our  decisions  and  those 
of  other  courts,  and  the  power  exercised  by  the  legislature 
in  making  a  certain  class  of  appointments,  almost  coeval 
with  the  constitution,  it  is  immaterial  whether  the  appoint- 
ment of  the  members  of  the  bridge  committee  by  the  judges 
be  considered  the  exercise  of  a  judicial,  ministerial,  or 
other  function,  or  it  be  the  act  of  the  judges  as  such,  or  as 
individuals,  or  whether  the  members  of  the  committee  be 
considered  as  agents  of  the  city  and  not  officers,  the  result 
ia  the  same,  and  affirms  the  validity  of  the  act  granting 
the  power. 
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The  second  question  presented  for  our  determination  is 
whether  the  appointment  of  the  defendant  C.  H.  Meuss- 
dorflfer  as  a  member  of  the  bridge  committee  is  valid,  he 
being  a  member  of  the  legislature  which  passed  the  act. 
The  contention  of  the  appellant  is  that  he  was  not  eligible 
to  be  appointed  a  member  of  the  bridge  committee  because 
such  appointment  is  in  conflict  with  section  30  of  article  4  of 
the  constitution.  That  provision  is  as  follows :  "  No  sena- 
tor or  representative  shall,  during  the  time  for  which  he 
may  have  been  elected,  be  eligible  to  an  oiKce,  the  election 
to  which  is  vested  in  the  legislative  assembly,"  etc  Within 
the  meaning  of  the  constitution,  as  held  in  David  v.  Water 
Committee,  under  a  statute  of  similar  import,  the  position 
of  bridge  committeeman  is  not  an  oflBce.  He  is  a  mere 
agent  of  the  city.  So  that  turn  over  this  case  as  we  may, 
keeping  in  view  the  well  recognized  rule  that  doubt  must 
be  solved  in  favor  of  the  validity  of  the  law,  and  that  a 
law  to  be  invalid  must  clearly  conflict  with  the  constitution, 
we  must  affirm  the  judgment 


[FUed  March  22, 1892.] 

STATE    OF    OREGON  v.  JOE   DAY. 

Criiokal  Law — Intimidation  op  Witness. — 'Before  evidence  can  be  received 
against  a  defendant  in  a  criminal  prosecution,  of  attempts  to  bribe  or 
Intimidate  a  witness  for  the  state,  the  defendant  must  be  shown  to  have 
authorized  such  attempts  or  be  connected  therewith. 

Multnomah  county :  L.  B.  Stearns,  Judge. 
Defendant  appeals.    Reversed. 

The  defendant  was  jointly  indicted  with  one  Chung  Foo, 
for  being  armed  with  a  dangerous  weapon,  and  assaulting 
Sue  Bing  therewith,  and  upon  a  separate  trial  was  convicted, 
from  which  judgment  of  conviction  this  appeal  was  taken. 

Upon  the  trial  in  the  court  below,  the  defendant  sought 
to  impeach  the  prosecuting  witness  Sue  Bing,  by  making  it 
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appear  that  upon  a  preliminary  examination  had  in  the> 
police  court  of  the  city  of  Portland,  he  testified  that  he  did  not 
know  who  it  was  that  shot  him,  but  that  he  had  been  informed 
that  he  was  shot  by  Joe  Day  and  Chung  Foo.  For  that  pur- 
pose, defendant's  counsel  asked  Sue  Bing,  on  his  cross-exam- 
ination, a  number  of  times  if  he  did  not  so  testify  in  the  police 
court  He  remained  silent,  failing  to  answer  either  of  said 
qaestions.  The  court  then  repeated  said  questions  to  the 
witness  a  number  of  times  with  the  same  result.  The 
record  then  recites:  ''Here  the  district  attorney  admitted 
that  the  complaining  witness  Sue  Bing  did  so  testify  in  the 
police  court."  After  some  farther  questions,  the  court  pro- 
pounded this  question  to  the  witness.  "Did  you  testify, — 
didn't  you  swear  before  Judge  Carey  in  the  police  court  when 
you  were  excmiined  in  this  case  down  there, — didn't  you  say 
before  the  police  judge  you  didn't  know  who  shot  you? 
Say  yes  or  no."  To  which  the  witness  answered,  "Yes;  I 
say  I  never  see  him  before  July  second.  I  don't  know  him 
before  that  time."  The  court  then  repeated  the  question 
substantially,  but  failing  to  elicit  an  answer,  he  remarked 
to  counsel:  "You  will  have  to  ask  the  witness  so  he  can 
understand  your  question."  The  district  attorney  then 
observed  the  reason  he  didn't  testify  in  the  police  court 
was  because  he  was  afraid  they  would  kill  him,  to  which 
defendant's  counsel  objected,  but  did  not  take  the  ruling  of 
the  court  upon  the  propriety  of  the  district  attorney's  state- 
ment of  the  fact,  nor  was  the  same  withdrawn.  The  witness 
continued :  "At  jail  I  tell  Jack  Rugg  I  was  afraid ;  that  is 
all."  Question  by  the  district  attorney:  "You  no  afraid 
now?"  Answer — "They  tell  me  they  kill  me  and  tell  me 
to  no  tell  who  shoot  me,  and  they  say  they  give  me  eighty 
dollars  not  to  tell  who  shoot  me."  Question  by  the  district 
attorney:  "Some  one  oflFered  you  eighty  dollars  if  you 
would  not  say  who  shot  you?"  Answer — "Yes."  Ques- 
tion by  district  attorney:  "Can  you  tell  who  it  was;  what 
Chinaman  it  was?"    Answer — ^"Yes."    The  witness  here 
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pointed  out  a  Chinamen  in  the  court  room  who,  he  aaid, 
offered  him  eighty  dollars  not  to  testify  against  Joe  Day 
and  Chung  Foo  in  this  case.  Question  by  the  district 
attorney:  ''What  is  his  name?"  Answer — "Choo  Doo." 
Question  by  the  district  attorney:  "What  company  does 
he  belong  to?"  Answer — "I  don't  know."  This  part  of 
the  examination  does  not  appear  to  have  been  objected  to. 

Ju  Guy,  a  witneas  for  the  defendant,  testified  that  he 
was  present  in  the  police  court  and  heard  Sue  Bing  testify. 
Among  other  things,  he  said  he  did  not  know  who  shot 
him;  he  did  not  know  Chung  Foo  or  Joe  Day  shot  him. 
He  said  he  never  saw  these  two  men. 

The  defense  also  called  W.  T.  Hume,  deputy  district 

:  attorney,  who  said  he  conducted  the  examination  in  the 

police  court.    His  evidence  as  to  what  occurred  in  the  police 

court  was  the  same  in  substance  as  Ju  Guy's.    Upon  cross^ 

examination,  the  district  attorney  asked  the  witness  the 

following  question :    "  You  may  state,  Mr.  Hume,  whether 

vor  not  he  appealed  to  you  for  protection?"    To  which  ques- 

.tion  defendant's  counsel  objected,  which  objection  being 

.  overruled,  an  exception  was  taken  and  the  witness  answered, 

"Yes,  sir;  he  made  certain  statements  to  me;  he  laid  the 

.facts  before  me,  and  then  said  he  was  afraid  to  testify." 

if.  E,  McGinn,  for  Appellant. 

r.  A.  Sl^hens,  district  attorney,  for  Respondent 

Strahan,  G.  J. — Several  points  in  the  evidence  are  set 
out  in  the  statement,  which  indicate  pretty  clearly  the 
course  pursued  by  the  prosecution  throughout  the  trial, 
but  the  only  contention  made  by  the  appellant  on  the 
appeal  is  error  by  the  court  in  permitting  the  deputy  dis- 
trict attorney  to  answer  the  question  propounded  to  him  on 
his  cross-examination  by  the  state.  By  that  question  the  wit- 
ness was  required  to  state  whether  or  not  Sue  Bing  appealed 
to  him  for  protection.  The  witness  said  in  answer:  "Yes, 
sir;  he  made  certain  statements  to  me;  he  laid  the  facts 
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before  me,  and  then  said  he  was  afraid  to  teslify."  It  will  be 
observed  that  by  the  question  the  witness  is  not  required  to 
state  when  or  on  what  occasion,  or  under  what  circumstances 
this  application  for  protection  was  made,  nor  against  whom 
he  was  to  be  protected.  The  record  does  not  disclose  any 
threats  or  hostile  movements  on  the  part  of  the  defendant, 
or  any  attempt  to  injure  Sue  Bing,  and  yet  the  case  evi- 
dently went  to  the  jury  on  the  assumption  that  the  defend- 
ant was  in  some  way  responsible  for  Bing's  fears,  when  there 
is  not  a  particle  of  evidence  in  the  record  tending  to  prove 
such  fact  or  to  justify  such  an  inference.  If  the  district 
attorney  could  have  proven  that  the  defendant  attempted 
to  bribe  or  to  intimidate  or  to  tamper  with  Sue  Bing  in  any 
way  so  as  to  prevent  him  from  testifying  fully  and  freely 
upon  the  trial,  such  evidence  would  have  been  proper.  It 
would  have  been  competent,  because  from  it  the  jury  might 
have  presumed  that  the  evidence,  if  truly  and  freely  given, 
would  have  been  adverse  to  the  party  attempting  to  sup- 
press it;  but  the  simple  fact  that  some  one  made  the  attempt 
without  in  any  manner  connecting  the  prisoner  with  such 
unlawful  interference,  is  not  enough.  If  the  prisoner  did 
not  do  it  or  authorize  it,  he  is  not  responsible,  and  could 
not  be  prejudiced  by  such  unlawful  act  But  in  addition 
to  this,  no  reason  is  perceived  why  the  answer  of  the  wit- 
ness Hume  is  not  within  the  rule  of  hearsay  evidence 
referred  to  in  State  v.  Ah  Lee,  18  Or.  540.  We  fail  to  see 
on  what  rule  of  evidence  the  prisoner  is  to  be  affected  or 
prejudiced  by  the  solitary  fact  that  the  prosecuting  witness 
told  the  deputy  district  attorney  that  he  was  afraid  to  testify. 
Why  afraid  ?  Not  from  any  act  or  word  of  the  defendant  so 
far  as  the  record  discloses,  and  the  record  contains  all  the 
evidence  given  upon  the  trial. 

For  the  reason  indicated,  the  judgment  must  be  reversed 
and  a  new  trial  awarded. 
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' '        RUDOLPH  NEIMITZ  v.  PETER  CONRAD  et  ai. 

Falsi  iKPSisovMiirr — Void  Pbocsbs — iBBBQULABimB — Waiyxr. — A.  void 
process  is  no  justification  for  an  arrest,  but  one  merely  irregular  or  void- 
able is  a  complete  defense  until  set  aside ;  and  where  a  defendant  appean 
and  puts  in  bail  without  moving  to  set  aside  such  irregular  or  voidable 
process,  be  waives  all  defects  in  the  manner  of  its  issue. 

Abbest — Reoui«ab  Pbocbbs — Ibbequlab  Sbbvicb. — The  process  of  arrest 
being  sufficient,  the  party  who  in  good  faith  upon  proper  cause  sues  it 
out,  is  not  responsible  for  irregularities  in  the  manner  of  its  execution, 
unless  it  affirmatively  appear  that  the  officer  so  acted  by  direction  of  the 
person  suing  out  the  writ. 

Faijbb  Impbisonmknt — Pleadiko—Vabiakce. — Where  the  complaint  chaiges 
fjedse  imprisonment  by  an  arrest  void  ab  intfto,  it  is  a  material  variance  to 
admit  evidence  of  an  arrest  lawfully  made,  but  which  afterward  became 
unlawful  imprisonment  by  reason  of  a  refusal  to  receive  bail. 

Multnomah  county :  E.  D.  Sh attuck,  Judge. 

Plaintiff  appeals.    Affirmed. 

V.  K,  Strode,  and  B.  M.  Smith,  for  Appellants. 

A.  F.  Searsy  Jr.,  for  Respondent 

Bean,  J. — ^This  is  an  action  for  false  imprisonment, 
brought  here  by  plaintiff  on  appeal  from  a  nonsuit  en- 
tered against  him  in  the  court  below.  The  record  is  in 
confusion,  but  from  the  bill  of  exceptions,  interpreted  in 
the  light  of  the  briefs  and  arguments  of  counsel,  the  facts 
appear  to  be  that  on  August  22, 1891,  defendants  Conrad 
and  Schafer  commenced  an  action  in  a  justice's  court 
against  plaintiff,  on  an  account;  and  at  the  same  time  filed 
an  affidavit  and  undertaking  in  due  form  for  the  arrest  of 
plaintiff  as  an  absconding  debtor.  A  warrant  of  arrest  was 
issued  by  the  justice  of  the  peace  and  placed  *n  the  hands 
of  a  deputy  sheriff  for  service.  The  plaintiff  was  arrested 
and  taken  to  the  office  of  defendants'  attorney,  where  ar- 
rangements were  made  for  bail,  and  the  attorney  prepared 
a  bail  bond  and  gave  it  to  the  officer  to  be  executed  by  the 
sureties.  The  undertaking  was  afterward  signed  by  two 
sureties,  and  although  not  executed  in  the  manner  pro- 
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vided  by  law,  the  officer  discharged  the  plaintiff  from 
arrest  A  short  time  afterward,  the  attorney,  learning  of 
the  action  of  the  officer  in  discharging  the  plaintiff,  caused 
another  warrant  to  be  issued  by  the  justice  and  placed  in 
the  hands  of  the  constable  for  service.  Upon  this  warrant 
the  plaintiff  was  again  arrested,  whether  before  or  after 
midnigl^t  Saturday  night  does  not  clearly  appear,  and 
placed  in  jail  until  the  following  Monday,  when  he  was 
taken  before  the  court,  and  upon  giving  a  proper  under- 
taking, was  discharged. 

From  this  statement  it  appears  that  the  court  issuing 
the  process  under  which  plaintiff  was  arrested,  had  juris- 
diction of  the  action  and  of  the  parties.    The  affidavit  for 
the  warrant  set  forth  the  necessary  facts  to  authorize  it  to 
be  issued.     The  proper  undertaking  was  given,  and  there 
was  a  full  compliance,  so  far  as  this  record  shows,  with  all 
the  requirements  of  the  law  to  justify  the  issuing  of  the 
process.    The  arrest  was  therefore  under  lawful  process 
and  so  long  as  it  remained  in  force,  was  a  complete  justi- 
fication to  the  defendants.    The  issuing  of  the  second  war- 
rant was  at  most  only  an  irregularity,  and,  until  set  aside, 
no  action  will  lie  for  false  imprisonment  by  reason  of  the 
arrest  thereunder.     A  void  process  is  no  justification  for 
an  arrest,  but  an  irregular  and  voidable  one  is  a  complete 
defense  until  set  aside.    "Before  an  action  for  false  im- 
prisonment under  process  of  court  can  be  maintained," 
says  Mr.  Bigelow,  "  it  is  necessary  that  the  writ  should  be 
set  aside,  unless  it  appear  to  be  absolutely  void;  for  if  the 
process  is  merely  voidable,  it  is  valid  until  quashed ;  and 
hence  the  arrest  must,  till  then,  be  legal."    (Bigelow,  Torts, 
131;  Day  v.  Bach^  87  N.  Y.56;  Bigelow,  Leading  Cases  on 
Torts,  280.) 

In  this  case  no  application  was  ever  made  to  have  the 
process  set  aside,  but  plaintiff  appeared  and  put  in  bail. 
Having  done  this,  and  by  neglecting  to  move  for  a 
discharge,   he  consented  to  the  process  and  waived  all 
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irregularities  in  the  manner  of  its  issue.  {Forster  v.Orr, 
17  Or.  447;  Matoon  v.  Eder,  6  Cal.  57.)  It  is  clear^  therefore, 
plaintiff  is  not  entitled  to  maintain  this  action  on  account 
of  any  irregularity  in  the  proceedings  in  the  justice*s  court 
That  court  had  jurisdiction;  and  although  its  proceedings 
may  have  been  irregular,  and  could  have  been  set  aside 
on  application,  they  afford  a  complete  justificatiou  for  the 
arrest  until  set  aside. 

It  is  argued  that  if  the  arrest  were  made  on  Sunday,  it 
was  illegal,  and  the  warrant  or  process  is  no  defense  or 
justification.  Conceding  this  to  be  true,  it  does  not  appear 
that  the  arrest  was  made  by  the  direction  or  with  the 
knowledge  of  the  defendants.  The  trespass,  if  any,  was 
therefore  committed  by  the  officer,  and  not  by  the  defend- 
ants. The  defendants  were  not  responsible  for  the  manner 
in  which  the  officer  executed  the  process,  unless  he  was 
acting  by  their  direction  at  the  time.  They  had  sued  out 
and  caused  to  be  delivered  to  him  a  valid  process,  and 
were  only  responsible  for  the  validity  of  the  process  and 
for  good  faith  in  suing  it  out.  "  There  is  no  law  or  justice/' 
says  the  court,  in  Adams  v.  Freemany  9  Johns.  118,  "that  a 
party  who  sues  out  and  delivers  to  the  sheriff  a  valid  pro- 
cess should  be  responsible  for  the  irregularity  of  the  sheriff 
in  executing  the  process,  unless  it  appear  affirmatively  that 
the  sheriff  acted  under  his  orders  when  he  committed  the 
trespass.  The  party  who  sues  out  process  from  a  compe- 
tent court  is  responsible  only  for  the  validity  of  the  process 
and  for  good  faith  in  suing  it  out.  He  is  not  to  answer  for  the 
acts  of  the  officer  beyond  the  authority  of  the  precept,  unless 
he  make  those  acts  his  own.''  {Roth  v.  Smiili,  41  III.  314; 
Ocean  S.  8.  Co,  v.  WilliarnSy  69  Ga.  251.)  It  also  appears 
that  V.  hen  plaintiff  was  arrested  by  the  constable,  he  was  taken 
to  the  apartments  of  defendant's  attorney,  who  being  asleep 
at  the  time^  was  aroused,  when  plaintiff  asked  to  be  allowetl 
to  give  bail,  but  the  attorney  said  it  was  too  late,  and  directed 
the  constable  to  put  him  in  jail.     From  this  fact  it  is  urged 
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that  the  subsequent  detention  of  plaintiff  constituted  false 
imprisonment,  even  if  the  arrest  had  been  regular  in 
every  respect  up  to  that  time.  There  are  no  allegations 
in  the  complaint  upon  which  this  claim  can  be  sustained. 
The  complaint  alleges  a  wrongful  and  unlawful  imprison- 
ment in  a  civil  action  in  a  justice's  court,  and  not  a 
lawful  arrest  which  afterward  became  unlawful  by  reason 
of  a  refusal  to  receive  bail.  The  plaintiff  must  recover 
upon  the  case  as  made  by  his  complaint  or  not  at  all.  To 
admit  evidence  of  harsh  or  improper  treatment  of  plaintiff, 
or  any  other  act  by  which  a  lawful  imprisonment  becomes 
unlawful,  the  facts  should  be  alleged  in  the  complaint  so 
that  the  defendant  may  be  informed  of  the  nature  of  the  . 
charge  against  him  and  come  prepared  to  meet  it  by  proof, 
if  he  so  desire.  {Ocean  Steamship  Co.  v.  WiUianis,  69  Ga.  251.) 
There  is  nothing  in  the  evidence  tending  to  show  any  liability 
00  the  part  of  the  defendant  Lacy. 
The  judgment  is  therefore  affirmed. 


[FUed  March  29, 1892.] 
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THOMAS  DEANE  v.  THE  WILLAMETTE  BRIDGE    i.f  ^I^ 

COMPANY.  JJm; 

CoBsrnnnowAL  Law — Rulb  of  CoifsraucTioN. — In  passing  upon  the  const!- 
tntionality  of  a  law,  an  intent  to  violate  the  constitation  is  not  to  be  pre- 
samed  in  any  case;  and  every  doubt  is  to  be  solved,  and  every  intendment 
given,  in  favor  of  the  constitutionality  of  the  statute. 

lOBM — TbIAL     BT     JuBT— ASBRBSMBIIT    OF     DAMAGES. — At    OOIUmon    UlW,    lu 

actions  of  tort  where  the  defendant  suffered  a  default,  the  assessment  of 
damages  by  a  jury  was  not  a  matter  of  right,  but  could  be  made  by  the 
ooart  alone;  hence,  the  provisions  of  subdivision  2,  section  249,  Hill's 
Code,  (edition  1892,)  requiring  thd^oourt  to  assess  the  damages  in  such 
cases  without  the  intervention  ot  a  jury,  are  not  in  conflict  with  the  guar- 
anty of  the  constitution  of  Oregon,  that  in  civil  cases  the  right  of  trial  by 
jmy  shall  remain  inviolate. 

Multnomah  county :  E.  D.  Shattuck,  Judge. 
Defendant  appeals.    Reversed. 
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Dolphy  Bellinger,  MaUory  &  Simon,  for  Appellant. 

McGinn,  Sears  &  Simon,  for  Respondent. 

Lord,  J. — This  is  an  action  to  recover  damages  for 
injuries  which  the  plaintiff  alleges  he  sustained  while  a 
passenger  on  a  car  of  the  defendant  company  as  the  result 
of  its  negligence.  The  facts  show  that  the  defendant 
suffered  a  default,  and  claimed  under  subdivision  2,  sec- 
tion 249,  Hill's  Code,  (edition  1892,)  that  the  court  should 
assess  the  damages.  Upon  demand  by  the  plaintiff  the 
court  ordered  the  clerk  to  call  a  jury  to  assess  the  damages. 
A  jury  was  thereupon  empaneled,  who,  after  hearing  the 
evidence,  returned  a  verdict  for  the  plaintiff.  The  defend- 
ant took  no  part  in  the  proceeding  further  than  making 
the  necessary  objections  and  saving  exceptions  to  the  action 
of  the  trial  court.  Upon  the  verdict  thus  given,  judgment 
was  subsequently  entered,  and  from  this  judgment  the 
defendant  has  appealed.  The  error  upon  which  the 
defendant  relies  to  reverse  the  judgment,  is  the  refusal  of 
the  trial  court  to  hear  the  testimony  and  assess  the  damages 
without  the  intervention  of  a  jury,  as  provided  by  the 
second  subdivision  of  section  249  as  amended  by  the  act  of 
1891.  (Laws,  1891, 173.)  That  subdivision  is  as  follows: 
"In  other  actions,  including  all  actions  sounding  in  dam- 
ages or  tort,  as  opposed  to  an  action  for  debt,  if  no  answer 
be  filed  with  the  clerk  of  the  court  within  the  time  speci- 
fied  in  the  summons,  or  such  further  time  as  may  have 
been  granted  by  the  court  or  judge  thereof,  the  clerk  shall, 
upon  a  written  motion  of  the  plaintiff  being  filed,  enter 
the  default  of  the  defendant,  and  thereafter  the  plaintiff 
may  apply  at  the  first  or  any  subsequent  term  of  court  for 
the  relief  demanded  in  the  complaint;  and  in  all  such 
cases,  where  judgment  is  rendered  otherwise  than  on  a 
verdict  in  favor  of  the  plaintiff,  the  court,  without  the 
intervention  of  the  jury,  shall  assess  the  damages  which 
he  shall  recover.    The  court  may  hear  the  proof  itself,  or 
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make  an  order  of  reference  to  hear  and  report  the  testi- 
mony. The  defendant  shall  not  be  precluded,  by  reason 
of  his  default,  from  offering  proof  in  mitigation  of  dam- 
ages. In  making  such  assessment  of  damages,  the  coui-t 
shall  appoint  a  time  therefor  upon  notice  to  the  parties  to 
the  action.  The  party  aggrieved  by  the  assessment  of 
damages  shall  have  the  right  to  appeal  therefrom." 

The  language  of  the  statute  is  plain  and  unmistakable: 
the  court  shall  assess  the  damages  without  the  intervention 
of  a  jury.  Nor  is  this  controverted,  for  it  is  not  claimed 
by  counsel  for  plaintiff  that  the  action  of  the  trial  court 
can  be  sustained  by  any  construction  of  the  statute.  His 
contention  is,  that  the  statute  is  unconstitutional  in  that  it 
deprives  the  plaintiff  of  the  right  of  trial  by  jury.  He 
says:  "Notwithstanding  the  statute,  the  plaintiff  not  having 
waived  his  right  to  trial  by  jury,  was  entitled  under  the  con- 
stitution to  have  the  damages  assessed  by  a  jury."  In 
other  words,  his  contention  is,  that  the  assessment  of  dam- 
ages by  a  jury,  aftor  default,  is  a  trial  by  jury  of  a  civil 
case  in  the  sense  of  the  constitution.  The  provision  of  the 
constitution  of  this  state  relating  to  trial  by  jury  in  civil 
cases,  is  section  17  of  article  1,  and  is  as  follows:  "In  all 
civil  cases,  the  righf  of  trial  by  jury  shall  remain  invio- 
late." This  provision  of  the  constitution  creates  no  new 
right  to  trial  by  jury.  It  simply  secures  to  suitors  the 
right  to  trial  by  jury  in  all  cases  where  that  right  existed 
at  the  time  the  constitution  was  adopted.  "This  language 
of  the  constitution,"  said  Boise,  J.,  "indicates  that  the 
right  of  trial  by  jury  shall  continue  to  all  suitors  in  courts, 
in  all  cases  in  which  it  was  secured  to  them  by  the  laws 
and  practice  of  the  courts  at  the  time  of  the  adoption  of 
the  constitution."  (  Tribou  v.  Strowbridgey  7  Or.  158.)  Kelly, 
C.  J.,  said:  "It  was  intended  as  a  safeguard  in  the  trial  of 
those  cases  for  which  it  is  stipulated  that  the  courts  shall 
remain  open,  and  wherein  the  parties  to  the  suit  sliall  have 
a  trial  by  due  course  of  law."    {Kendall  v.  Post^  8  Or.  146.) 
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A  like  provision  is  found  in  the  constitution  of  the  state  of 
Indiana.  In  Allen  v.  Anderson,  57  Ind.  389,  it  was  held 
that  the  provision  of  section  20,  article  1,  of  the  constitu- 
tion of  that  state,  that  "  in  all  civil  cases  the  right  of  trial 
by  jury  shall  remain  inviolate,"  was  adopted  in  reference 
to  the  common  law  right  of  trial  by  jury.  "This provision 
of  the  constitution,"  said  Biddle,  C.  J.,  "was  adopted  in 
reference  to  the  common  law  right  of  trial  by  jury  as  the 
language  plainly  imports,  namely,  that  the  right  shall 
remain  inviolate;  that  is,  continue  as  it  was.  The  words  in 
all  civil  actions  mean  in  all  civil  actions  at  the  common 
law,  as  debt,  covenant,  assumpsit,  trover,  replevin,  trespass, 
action  on  the  case,  etc." 

The  question,  then,  for  our  determination  is,  whether 
subdivision  2  of  section  249  is  repugnant  to  the  constitu- 
tion, in  that  it  impairs  or  destroys  the  right  of  trial  by  jury, 
as  it  existed  according  to  the  course  of  common  law.  When 
it  is  understood  what  was  meant  by  a  trial  by  jury  at 
common  law,  we  will  be  prepared  to  understand  whether 
the  assessment  of  damages  by  a  jury  in  actions  of  tort 
upon  default,  is  a  matter  of  right,  or  merely  of  practice- 
In  the  English  practice,  where  the  defendant  suffers  a 
default  in  a  tort,  a  writ  of  inquiry  was  generally  directed 
to  the  sheriff  commanding  him  "by  the  oaths  of  twelve 
honest  and  lawful  men  to  inquire  into  the  damages  and 
return  such  inquisition  into  court."  Before  the  writ  was 
issued,  an  interlocutory  judgment  was  entered,  "that  the 
plaintiff  ought  to  recover  his  damages."  In  the  execution 
of  the  writ,  the  sheriff  acts  as  judge,  and  tries,  by  a  jury, 
the  amount  of  damages  the  plaintiff  has  sustained.  When 
the  verdict  is  rendered,  which  must  be  for  some  damages, 
the  inquisition  is  returned,  and  judgment  is  entered  that 
the  plaintiff  recover  the  damages  so  assessed.  (Steph.  PI. 
133;  3  Black.  Com.  397.)  In  such  case,  as  the  defend- 
ant admitted  by  his  default  that  the  plaintiff  had  a  cause 
of  action  as  alleged,  all  that  the  plaintiflf  wag  required  to 
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prove,  or  the  defendant  was  allowed  to  dispute,  was  the 
amoont  of  damages.  It  thus  appears  at  common  law^ 
where  the  defendant  failed  to  answer  after  having  been 
duly  summoned,  a  judgment  by  default  was  entered  against 
him,  which  established  the  plaintiff's  right  to  recover  dam- 
ages, and  only  left  to  the  defendant  the  right  to  dispute  the 
amount  of  such  recovery,  which  was  usually  ascertained 
upon  a  writ  of  inquiry  in  the  manner  described.  By  some 
of  the  old  authorities,  a  writ  of  inquiry  is  considered  a  mere 
instrument  to  inform  the  conscience  of  the  court 

In  Bruce  v.  Rawlins^  3  Wils.  62,  Wilmot,  C.  J.,  said: 
"This  is  an  inquest  of  office  to  inform  the  conscience  of 
the  court,  who  if  they  please,  may  themselves  assess  the 
damages."  In  Beardmor  v.  CarringUmy  2  Wils,  248,  a  like 
doctrine  was  announced  by  the  same  distinguished  judge, 
where  he  said :  "  There  is  a  difference  between  a  principal 
verdict  and  a  writ  of  inquiry  of  damages,  the  latter  being 
only  an  inquest  of  office  to  inform  the  conscience  of  the 
court,  and  which  they  might  have  assessed  themselves 
without  any  inquest  at  all."    {Hewett  v.  Mantell,  2  Wils.  372.) 

In  7  Vin.  Abr.  301,  it  is  said  that  "on  demurrer  in  law, 
the  justices  may  award  damages  for  the  party  by  their 
discretion,  or  award  a  writ  to  inquire  of  damages  at  their 
election."  "Where  judgment  is  by  default,  the  court  may 
give  the  damages,  without  putting  the  party  to  the  trouble 
of  a  writ  of  inquiry."  (Ibid,  308.)  "The  court  may  not 
only  assess  damages  onginally,  but  increase  the  damages 
previously  assessed  by  the  jury."  {Ibid.  270.)  In  Pinlay- 
son's  Reeves'  History  of  Enghsh  Law,  it  is  said :  "After  a 
writ  of  inquiry,  the  court  might  either  increase  or  abridge 
both  the  damages  and  costs  as  they  pleased,  because  this 
was  only  an  inquest  of  office  to  inform  the  court,  who  might 
have  assessed  the  damages  without  an  inquest."  And  in 
a  note,  it  is  added :  "  There  was  this  di'itinction  between  trial 
by  jury  and  mere  inquisition,  or  inquiry  by  a  jury,  to  assess 
damages, — that,  in  the  latter  case  the  inquisition  was  only 
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to  inform  the  mind  of  the  court,  and  it  was  at  their  discr^ 
tion  whether  they  would  award  judgment  for  the  amount 
found  by  the  jury,  whereas  upon  trial  they  had  no  juris- 
diction to  interfere  as  to  the  amount  of  damages  in  cases 
of  tort,  except  as  to  costs."  (Vol.  3,  567.)  According  to 
these  authorities,  the  distinction  is  plainly  made  between  a 
trial  by  jury  in  an  action  for  damages  and  the  proceeding 
by  writ  of  inquiry  to  ascertain  the  damages  due  from  the 
defendant  against  whom  an  interlocutory  judgment  has 
been  entered  by  default.  In  the  former  case  the  defendant 
has  appeared  and  answered,  and  put  in  issue  the  facts 
alleged  in  the  declaration  as  the  plaintiff's  cause  of  action, 
and  a  trial  upon  all  such  issues  of  fact  must  be  by  jury; 
while  in  the  latter,  the  only  purpose  of  the  writ  in  author- 
izing the  jury  to  inquire  into  the  damages  is  to  inform  the 
mind  or  conscience  of  the  court  This  being  its  object, 
unless  the  court  choose  to  issue  the  writ  for  its  own  infor- 
mation, it  necessarily  follows  that  it  is  discretionary  with 
the  court  whether  it  will  issue  the  writ,  or,  when  issued, 
whether  it  will  award  the  amount  of  damages  found  by 
the  jury,  or  assess  the  damages  itself  without  any  inquest. 
This  result  proceeds  upon  the  hypothesis  that  upon  defaidt 
the  C9>use  of  action  upon  which  issue  might  have  been 
joined,  stands  admitted,  and  that  there  is  no  issue  of  faud 
to  try,  or  nothing  evolved  by  the  pleadings  upon  which  there 
can  be  a  trial  by  jury. 

Damages  are  the  pecuniary  consequences  which  the  law 
imposes  for  the  breach  of  some  duty,  or  the  violation  of 
some  right.  When  the  facts  constituting  the  right  violated 
or  duty  neglected  are  alleged  upon  one  side  and  denied 
upon  the  other,  they  form  an  issue  to  be  tried  by  a  jury. 
But  when  such  facts  are  admitted,  there  is  no  issue  to  be 
tried  by  a  jury, — the  plaintiff's  right  to  damage  stands 
confessed.  Blackstone  defines  a  trial  to  be  "the  examina- 
tion of  the  matter  of  fact  in  issue  in  a  cause."  ( 3  Black. 
Com.  330.)    "  The  decision  of  the  issue  of  fact  is  called  the 
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triaL"  (Steph.  PI.  77.)  "  By  the  common  law,"  said  Ship- 
MAK,  J.,  "at  the  date  of  the  adoption  of  the  constitution, 
tiie  trial  of  all  issues  of  fact  must  be  by  jury.  By  issues  of 
{Ekct^  are  meant  questions  of  fact  as  distinguished  from 
questions  of  law,  which  the  result  of  the  pleadings  in  each 
case  shows  to  be  in  dispute  or  controversy  between  the 
parties,  and  a  jury  trial  in  issues  of  fact  was  the  right  of 
the  Utiganf'  {Raymond  v.  R  R  Co.  43  Conn.  596;  14 
Blatch.  C.  C.  133.)  The  common  law  required  that  the 
parties  should  form  an  issue  by  their  pleadings  before  the 
€as8  could  be  tried  by  a  jury.  It  is  when  the  parties  by 
their  pleadings  come  to  an  issue,  that  there  is  a  case  to  be 
tried  by  jury.  When  the  matter  alleged  as  the  foundation 
of  the  cause  of  action  stands  confessed,  there  is  no  matter 
of  fact  in  issue  for  the  examination  of  a  jury.  It  results, 
then,  that  there  could  be  no  trial  by  jury  where  there  is  no 
matter  of  fact  in  issue  for  their  examination.  Said  Daly, 
J.:  "If  issue  has  been  joined,  the  plaintiff,  whether  the 
defendant  appear  to  contest  the  trial  or  not,  is  bound  to  go 
on  and  establish  the  truth  of  the  tiiatter  put  in  issue;  but 
where  the  plaintiff  takes  judgment  by  default  for  want  of 
an  answer,  the  cause  of  action  is  admitted,  and  there  is  no 
occasion  for  a  trial.  A  writ  of  inquiry  or  a  reference  is 
ordered  merely  to  ascertain  the  amount  of  the  plaintiff's 
damages.**  {Randolph  v.  Foster,  3  E.  D.  Smith,  648.)  In 
Baymond  v.  R  jB.  Co.  supra,  it  was  held,  where  the  defend- 
ant in  a  tort  suffers  a  default,  that  the  plaintiff  has  no  con- 
stitational  right  to  have  his  damages  assessed  by  a  jury; 
and  that  the  assessment  of  damages  upon  a  default,  either 
on  contract  or  tort,  stands  upon  a  different  footing  from  the 
trial  of  issues  of  fact  The  assessment  of  damages  by  a 
jury,  when  done,  is  a  matter  of  practice  rather  than  of 
r^ghi  Shipman,  J.,  said :  "  But  the  assessment  of  damages 
tipon  a  default,  either  in  actions  of  tort  or  of  contract, 
stood  upon  a  different  footing  from  the  trial  of  issues  of 
fiwt    In  the  early  history  of  the  law,  the  subject  of  the 
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ascei'tainment  of  damages  was  in  some  confusion.    The 
courts  frequently  fixed  the  amount  of  damages  on  a  judg- 
ment by  default  and  on  demurrer."    (Rollers  Abr.  Titlei 
Damages.)     And,  "though  the   justices  used    to  award 
inquest  of  damages  when  they  gave  judgment  by  default, 
yet  they  may  give  damages  if  they  will.    (Sedg.  Dam. 
704;  Vin.  Abr.  Dam.  1.)     Courts  have  also  the  right  of 
revising  the  amount  of  damages  which  has  been  assessed 
upon  a  writ  of  inquiry."    And  again:    "The  assessment 
of  damages  by  a  jury  in  actions  of  tort  was,  however,  a 
matter  of  practice,  and  not  of  right.    Chief  Justice  Wilmot 
held  that  a  writ  of  inquiry  in  an  action  of  tort  is  an  inquest 
of  oflSce  to  inform  the  conscience  of  the  court  which  could 
itself  have  assessed  the  damages  without  any  inquest" 
Under  the  English  practice,  the  writ  was  issued  at  the 
option  of  the  plaintiff  and  not  of  the  defendant    The 
defendant  having  suffered  default,  has  no  election  in  the 
case.    (1  Suth.  Dam.  772.)    But  it  was  merely  a  rule  of 
practice  and  not  a  matter  of  right.     Sawyer,  J.,  said: 
"The  rules  which  govern  the  English  practice  have  but 
little  application  to  ours.    With  us,  in  defaulted  actions, 
the  court  assesses  the  damages,  unless  for  some  special 
reason  they  order  an  inquiry  into  the  damages  by  a  jury; 
and  in  case  that  is  done,  no  writ  of  inquiry  issues  to  the 
sheriff,  but  the  question  is  submitted  by  the  court  to  one  of 
the  juries  in  attendance.    If  the  court  undertake  to  make 
the  assessment,  there  is  nothing  in  the  nature  of  the  pro- 
ceeding to  forbid  that  the  question  be  referred  to  a  master 
for  informing  the  conscience  of  the  court;  and  his  doings 
being  approved  and  adopted  by  the  court  become  theirs- 
Such  has  long  been  the  practice,  and  it  is  one  of  great 
convenience  to  both  the  court  and  the  parties."    {Price  v. 
Dearborn,  34  N.  H.  486.) 

From  these  considerations  it  would  seem  that  the  pro- 
vision of  the  constitution  which  guarantees  a  trial  by  jury 
in  all  civil  cases  means  in  all  civil  actions  at  common  law, 
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as  debt,  covenant,  assumpsit,  trover,  replevin,  trespass,  action 
on  the  case,  etc.,  and  that  no  civil  case  or  cause  of  action 
can  be  tried  by  a  jury  until  there  has  been  an  issue  of  fact 
made  by  the  pleadings  of  the  parties;  that  where  in  a  tort 
the  plaintiflF  takes  judgment  for  want  of  an  answer,  the 
cause  of  action  is  admitted,  and  there  being  no  issue,  there 
is  no  occasion  for  a  trial  by  jury;  that  the  purpose  of  a 
writ  of  inquiry  was  merely  to  ascertain  the  amount  of  the 
plaintiflF's  damages  for  the  information  of  the  court,  which 
could  itself  have  assessed  the  damages  without  it,  and  is 
not  a  trial  of  a  civil  case  or  cause  of  action;  that  a  writ  of 
inquiry,  as  established  at  common  law,  was  a  matter  of 
practice,  and  not  of  right,  and  is  subject  to  the  supervision 
of  the  court  or  the  legislature. 

Prior  to  the  adoption  of  the  constitution  of  this  state, 
construed  in  the  light  of  our  inquiries,  the  statute  did  not 
give  to  suitors  the  right  to  have  a  jury  assess  damages  in 
case  of  failure  of  the  defendant  to  answer.  The  statutes  of 
ihe  territory  of  Oregon,  116,  provide,  among  other  things, 
that  where  the  defendant  is  in  default  in  answering  the 
complaint,  and  "the  action  is  for  the  recovery  of  damages 
only,  or  for  specific,  real,  or  personal  property,  with  dam- 
ages for  the  holding  thereof,  the  court  may  order  the  dam- 
ages to  be  assessed  by  the  jury;  or,  if  to  determine  the 
amount  of  damages,  the  examination  of  a  long  account  be 
necessary,  by  reference  as  above  provided."  This  section  is 
substantially  copied  into  the  codes  of  1862, 1872,  and  1887, 
in  the  latter  of  which  it  is  section  249,  which  was  amended 
by  the  act  as  above  stated.  Thi«  amendment  makes  no 
substantial  diflference  in  the  original  section,  other  than 
requiring  the  court  to  assess  the  damages  in  all  actions 
Bounding  in  damages  or  tort  upon  default  without  a  jury. 
The  language  of  the  territorial  statute,  which  was  in  force 
at  the  time  of  the  adoption  of  the  constitution,  is  upon 
default  that "  the  court  may  order  the  damages  to  be  assessed 
by  a  jury/'  indicating  that  the  power  vested  in  the  court 
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was  discretionary,  either  to  assess  the  damages  itself  or 
direct  a  jury  to  assess  them.  This  construction  is  consist- 
ent with  the  practice  as  established  at  the  common  law. 
Under  that  practice,  the  power  W€is  discretionary.  May  is 
construed  as  must  only  in  cases  where  the  legislature  meant 
to  impose  a  positive  and  absolute  duty,  and  not  merely  a 
discretionary  power.  {Thompson  v.  Lessee  of  Carroll,  22 
How.  422.) 

Viewed  in  the  light  of  the  object  of  the  writ,  after  judg- 
ment by  default,  at  common  law,  this  construction  of  the 
territorial  statute  is  consistent  in  making  the  power  con- 
ferred discretionary  in  the  court,  either  to  order  the  dam- 
ages to  be  assessed  by  a  jury,  or  to  assess  the  damages  itself 
So  that  it  cannot  be  said  with  confidence  that  the  plaintiff 
had  the  right  to  demand  a  jury  to  assess  the  damages  on 
default  under  that  statute  prior  to  the  adoption  of  the  con- 
stitution; nor  does  the  amended  statute,  subdivision  2, 
section  249,  in  authorizing  the  court  to  act  without  a  jury 
upon  default  in  the  assessment  of  damages,  conflict  with 
the  constitutional  guaranty  by  depriving  the  plaintiff  of  a 
trial  by  jury  in  a  civil  case.  Upon  default,  as  we  have 
shown,  there  is  made  by  the  pleadings  of  the  parties  no 
issue  of  fact  to  be  tried  by  a  jury.  The  cause  of  action  is 
admitted,  and  there  is  no  occasion  for  a  trial  by  jury.  The 
common  law  right  of  trial  by  jury,  which  it  was  the  pur- 
pose of  this  constitutional  provision  to  secure,  relates  only 
to  those  civil  cases  or  causes  of  action  in  which  there  has 
been  an  issue  made  by  the  pleadings  of  the  parties — where 
the  facts  alleged  constituting  the  cause  of  action  are  denied 
and  an  issue  of  fact  is  formed,  which  must  be  tried  by  a 
jury.  Such  a  trial  of  an  action  has  no  application  to  an 
inquiry  into  damages,  whether  by  the  court,  or  by  a  jury, 
after  default,  when  the  cause  of  action  stands  confessed. 
So  that  it  is  immaterial  whether  we  construe  the  territorial 
statute  in  force  at  the  adoption  of  the  constitution  as  con- 
ferring or  not  a  discretionary  power  upon  the  court,  after 
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default,  the  inquiry  into  damages  by  a  jury  in  such  case 
does  not  involve  tiie  trial  of  an  issue  made  by  the  plead- 
ings of  the  parties,  but  is  a  mere  matter  of  practice  and 
not  of  right,  which  could  have  been  superseded  by  statute 
without  affecting  the  common  law  rights  of  the  parties  to 
a  trial  by  jury. 

This  being  so,  the  amendment  of  the  section  does  not 
impair  the  right  of  trial  by  jury  in  a  civil  case  or  cause  o£ 
action,  but  is  a  mere  change  in  practice,  which  the  legisla- 
tore  is  competent  to  make.  As  an  intent  to  violate  tke 
constitution  is  not  to  be  presumed  in  any  case,  so  too  is 
every  doubt  to  be  solved,  and  every  intendment  to  be  given 
in  favor  of  the  constitutionality  of  the  statute.  Guided  by 
this  principle,  in  view  of  the  considerations  suggested,  we 
must  affirm  the  validity  of  this  statute. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
for  such  further  proceedings  as  may  be  just  and  proper  not 
inconsistent  with  this  opinion. 
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hnt  if  there  be  any  evidence  which  the  jury  might  believe,  and  upon       IJLJ^ 

which  a  verdict  might  be  based,  the  motion  will  be  denied. 

JciT  Tbiai^ — Ikstructionb— ExcitPTioifs.— (o)  A  general  exception  to  a 
charge  as  a  whole  cannot  be  sustained  when  any  part  thereof  is  sound; 
(5)  to  maintain  an  exception  to  a  refusal  to  charge  an  entire  series  of 
propositions,  each  one  of  them  must  be  sound;  and  (o)  an  exception  can- 
not be  sustained  to  portions  of  a  charge  variant  from  requests  made  by  a 
party  unless  the  variance  be  pointed  out. 

ImrmjcnoKs — AssuMPTioire  of  Fact.— An  instruction  which  assumes  any 
controverted  allegation  to  be  proven,  is  erroneous  as  invading  the  pro- 
vince of  the  jury. 

Multnomah  county :  E.  D.  Shatttjck,  Judge. 

Defendants  appeaL    Affirmed. 
xxn  OIL— 12. 
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This  is  an  action  originally  oommenoed  before  a  justiee 
of  the  peace  to  recover  one  hundred  and  sixty-two  dollars 
Alleged  to  be  due  from  the  defendants  to  the  plaintiff  as 
commiseion  for  Belling  for  defendants  certain  real  property 
in  the  city  of  Portland.  The  answer  denies  the  allegations 
of  the  complaint  In  the  justice's  court  the  defendants 
had  judgment  for  their  costs,  from  which  the  plaintiff 
appealed  to  the  circuit  court.  Upon  a  trial  in  the  circuit 
court  the  plaintiff  recovered  a  verdict  and  judgment  for 
the  fiill  amount  claimed,  from  which  the  defendants  have 
appealed  to  this  court.  The  fiacts  sufficiently  appear  in  the 
opinion. 

Killing  Starr  &  ThamaSf  for  Appellants. 

McQinn^  Sears  &  Simony  for  Respondent. 

Strahan,  C.  J. — At  the  conclusion  of  the  plaintiff's 
evidence,  the  defendants  moved  for  a  nonsuit,  on  the 
ground  that  the  plaintiff  had  failed  to  prove  a  case  suffi- 
cient to  be  submitted  to  a  jury.  All  of  the  evidence 
offered  by  the  plaintiff  is  contained  in  the  bill  of  excep- 
tions, and  this  presents  a  question  as  to  its  sufficiency, 
which  we  are  to  determine  on  this  appeal.  In  passing 
upon  this  question  we  only  examine  the  record  &r  enough 
to  ascertain  whether  or  not  there  was  some  evidence  on 
each  material  issue.  We  do  not  assume  to  weigh  such 
evidence  or  to  determine  its  sufficiency,  but  only  that  there 
was  some  evidence  before  the  jury  upon  which  they  might 
find  a  verdict  if  they  believed  the  witnesses.  We  have 
carefully  read  all  the  evidence  in  the  case  at  the  time  the 
motion  for  a  nonsuit  was  submitted,  and  find  it  very  foil 
and  explicit  upon  every  issue.  On  this  evidence  the  court 
below  could  not  have  done  otherwise  than  overrule  the 
motion  for  a  nonsuit,  and  allow  the  case  to  go  to  the  jury. 

The  only  other  exception  in  the  case  is  to  the  ruling  of 
the  court  in  refusing  to  give  the  instructions  asked  on  the 
part  of  the  defendants,  which  instructions  are  as  follows: 
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**  1.  If  the  services  of  Salomon,  whatever  they  be,  failed 
to  accomplish  a  sale,  and  afterwards  Ellis  was  induced  to 
reconsider  his  resolution  by  Colvin,  and  then  made  the 
purchase  as  the  consequence  of  such  secondary  or  super- 
vening influence,  notwithstanding  the  fact  that  Salomon 
first  pointed  out  the  property  to  him,  and  that  he  (Ellis) 
may  never  have  looked  at  the  property  nor  entertained  a 
thought  of  buying  it  but  for  Salomon,  Salomon  is  not 
entitled  to  recover,  as  his  agency  was  not  the  immediate 
and  efficient  cause  of  the  sale.  The  law  regards  only  proxi- 
mate and  not  remote  causes  in  a  case  of  this  kind,  where 
two  or  more  brokers  have  the  same  property  for  sale. 

"2,  Where  an  owner  of  real  estate  employs  two  brokers 
to  sell  such  real  estate  and  then  remains  neutral  between 
them,  and  where  one  of  such  brokers  brings  to  him  a  pur- 
chaser, he  may  immediately  convey  the  property  to  the 
purchaser,  and  pay  the  broker,  without  any  inquiry  as  to 
whether  the  other  broker  may  not  have  had  something  to 
do  in  effecting  the  sale. 

**  3.  Where  two  or  more  agents  have  the  same  property 
for  sale,  in  the  absence  of  collusion  on  the  part  of  the 
vendor,  the  agent  through  whose  instrumentality  the  sale 
is  carried  to  completion,  is  entitled  to  the  commission." 

But  the  court  refused  to  give  said  instructions,  to  which 
refusal  by  the  court  the  defendants  at  the  time  duly 
excepted,  which  exception  was  allowed  by  the  court. 
These  instructions  were  not  asked  separately  and  the 
ruling  of  the  court  taken  upon  each,  but  they  were  asked 
as  a  whole,  and  upon  the  refusal  of  the  court  to  give  them, 
but  a  single  exception  was  taken.  This  state  of  the  record 
brings  the  case  clearly  within  Murray  v.  Murray,  6  Or.  17. 
In  that  case  this  court,  per  Shattuck,  J.,  declared  the  rule 
relative  to  exceptions  of  this  kind  as  follows:  "1,  When 
any  part  of  a  charge  given  is  sound,  a  general  exception 
to  the  charge  as  a  whole  cannot  be  sustained;  2.  To  main- 
tain an  exception  to  a  refusal  to  charge  an  entire  series  of 
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propositions,  each  one  of  the  propositions  must  be  sound; 
3.  An  exception  to  such  portions  of  a  charge  as  are  variant 
from  the  requests  made  by  the  party,  not  pointing  out  the 
variance,  cannot  be  sustained." 

These  propositions  are  fiiUy  sustained  by  authorities, 
state  the  correct  rule  of  practice,  and  cannot  be  departed 
from  by  the  court.  All  the  instructions  in  the  series  most 
be  sound  and  applicable  to  the  facts  in  evidence,  or  else 
the  exception  cannot  be  sustained.  So  far  as  I  can  discover 
from  the  evidence,  Ellis,  the  purchaser,  from  the  time  Salo- 
mon first  called  his  attention  to  this  property,  was  anxioas 
or  at  least  willing  to  buy  it  The  only  question  in  the 
negotiations  was  his  ability  to  pay  or  secure  the  purchase 
money  in  a  manner  satisfactory  to  the  defendants.  There 
is  nothing  in  the  case,  therefore,  to  justify  the  assumption 
in  the  first  instruction  that  Ellis  was  induced  to  reconsider 
his  resolution  by  C!olvin,  nor  does  it  appear  that  Ellis  made 
the  purchase  in  consequence  of  such  secondary  or  super- 
vening influence.  And  I  think  that  the  words  in  the  first 
instruction,  "Salomon  is  not  entitled  to  recover,  as  his 
agency  was  not  the  immediate  and  efiicient  cause  of  the 
sale,"  though  in  some  manner  connected  with  what  goes 
before,  are  misleading.  The  jury  could  hardly  understand 
that  this  statement  was  dependent  on  the  antecedent  part 
of  the  instruction.  It  was  probably  so  intended  by  the 
writer  of  the  instruction,  but  the  connection  seems  too 
remote  to  make  it  a  safe  proposition  to  be  given  to  a  jury 
in  that  form.  The  words,  "as  his  agency  was  not  the 
immediate  and  efficient  cause  of  the  sale,"  sound  more 
like  a  declaration  that  the  court  was  asked  to  make  on  the 
very  fact  which  the  jury  was  to  try.  Besides,  the  state- 
ment in  this  charge,  that  "the  law  regards  only  proximate 
and  not  remote  causes  in  a  case  of  this  kind,  where  two  or 
more  brokers  have  the  same  property  for  sale,"  is  entirely 
too  general  in  its  terms,  and  leaves  a  wide  field  open  for 
the  jury  to  speculate  on  what  are  proximate  and  what  are 
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remote  causes  in  a  case  of  this  kind.  And  it  may  be 
observed  that  even  the  counsel  or  this  court  might  find  it 
a  somewhat  difficult  thing  to  do,  to  define  with  accuracy 
just  what  are  proximate  and  what  are  remote  causes 
within  the  meaning  of  this  instruction.  We  think  this 
part  of  this  instruction  was  misleading,  unless  it  were 
accompanied  by  some  definition  of  what  would  be  proxi- 
mate and  what  would  be  remote  causes  within  the  meaning 
of  the  instruction.  From  this  instruction  alone,  how  could 
the  jury  know? 

The  second  instruction  seems  to  assume  as  a  fact,  with 
which  the  jury  had  no  concern,  that  the  owner  of  this 
property  had  employed  two  brokers  to  sell  the  same.  He 
may  and  probably  did  so,  but  if  the  fact  is  material,  as  it 
is  assumed  to  be  by  this  instruction,  it  was  the  province  of 
the  jury  to  find  it  from  the  evidence.  Therefore,  this 
instruction  should  have  submitted  the  question  hypotheti- 
cally  to  the  jury,  and  it  should  have  been  informed  that  if 
it  found  from  the  evidence  that  the  owner  of  this  real 
estate  had  employed  two  brokers  to  sell  such  real  estate, 
etc  The  instruction  assumes  the  existence  of  the  fact,  and 
thus  entirely  excludes  the  deliberations  of  the  jury  from 
that  question.  There  was  some  evidence  on  this  subject 
before  the  jury.  This  it  had  a  right  to  consider,  but  this 
instruction,  had  it  been  given,  would  have  effectually  taken 
that  question  from  the  jury.  The  view  which  we  have 
taken  of  this  case  renders  it  unnecessary  to  consider  the 
very  interesting  question  of  practice  which  was  presented 
on  the  argument. 

Let  the  judgment  appealed  from  be  affirmed* 
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I22      182  Railroad  Lands — Gbakt  nr  Pbjbreuti  —Act  of  CSoNOBisas.— The  grant  of  iBods 

1^      ^^  to  the  Northern  Pacific  Railroad  Company,  by  the  third  section  of  the 

act  of  congress  of  July  2, 1864,  incorporating  that  company,  is  a  grant  is 
prxsenH^  in  the  nature  of  a  float,  until  the  route  was  determined  according 
to  the  requirements  of  the  act ;  and  after  that,  definite  in  its  nature,  attach* 
ing  to  specific  sections  capable  of  identification,  except  as  to  sectionB 
which  were  expressly  reserved. 

Public  Lands — Pbiyats  Entbt. —  Public  lands,  within  the  meaning  of  the 
acts  of  congress,  are  such  as  are  subject  to  sale  or  other  disposal  under 
general  laws,  and  do  not  include  those  previously  granted  or  in  prooess  of 
private  entiy  by  pre-emption,  homestead,  or  the  Hke. 

Void  Patent — Rxmkdt  at  Law — Plbadino. — A  patent  issued  for  lands  not 
granted,  or  that  were  excepted  out  of  the  grant  under  which  the  patent 
issued,  passes  no  title,  is  void,  and  may  be  attacked  in  an  action  at  law  by 
a  defendant  against  whom  it  is  used,  if  he  be  a  i>arty  deraigning  from  the 
general  government  a  valid  paramount  title  to  land  included  in  the  patent 
and  the  subject  of  the  action;  but  the  pleading  of  such  a  party  must 
affirmatively  allege  the  ultimate  £eu^  showing  him  to  be  in  a  position  to 
make  such  attack.  ^ 

Multnomah  county:  L.  B.  Stearns,  Judge. 

Defendant  appeals.    Reversed. 

This  litigation  was  originally  commenced  by  the  present 
defendant  against  the  plaintiff  herein,  and  was  in  the  form 
of  an  action  of  ejectment  to  recover  all  of  lot  No.  37,  and 
the  south  four-fifths  of  lot  No.  13,  in  the  city  of  Eastwood, 
county  of  Multnomah,  state  of  Oregon.  The  defendant 
in  that  action  filed  his  answer,  substantially  admitting 
that  he  was  without  a  defense  at  law,  but  alleged  that  he 
was  entitled  to  the  interposition  of  a  court  of  equity  to 
make  good  his  defense;  and  thereupon,  as  plaintiff,  filed 
his  cross-bill,  by  which  he  alleged  in  substance  that  the 
real  property  sought  to  be  recovered  in  the  original  action 
is  a  part  of  the  northwest  quarter  of  section  5,  in  township 
1  south,  range  3  east,  Willamette  meridian;  that  said  real 
property  was  covered  and  included  in  the  grant  of  land 
made  to  the  Northern  Pacific  Railroad  Company,  by  act  of 
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C9%r6ss  of  July  2, 1864,  entitled,  '^An  act  granting  lands 
to  aid  in  the  construction  of  a  railroad  and  telegraph  lines 
from  Lake  Superior  to  Puget  Sound  on  the  Pacific  coast  by 
the  northern  route/'  and  the  acts  and  joint  resolutions  of 
congress  supplementary  thereto,  and  that  by  virtue  of  said 
grant  the  title  to  said  land  was  conveyed  to  the  Northern 
Pacific  Railroad  Company;  that  the  congress  of  the  United 
States,  by  act  of  July  25, 1866,  entitled,  ''An  act  granting 
land  to  aid  in  the  construction  of  a  railroad  and  telegraph 
lines  from  the  Central  Pacific  Railroad  in  California  to 
Portland,  Oregon,"  and  an  act  amendatory  thereof,  July  25, 
1868,  granted  certain  lands  to  the  Oregon  Central  Railroad 
Company,  and  that  the  Oregon  A  California  Railroad  Com- 
pany, as  successor  to  the  said  Oregon  Central  Railroad 
Company,  erroneously,  falsely,  fraudulently,  and  illegally 
claimed  the  land  mentioned  in  said  complaint,  and  first 
above  d^cribed,  as  being  covered  by  said  last-named  grant 
and  bislonging  to  it,  the  said  Oregon  &  California  Railroad 
Company,  by  reason  and  virtue  of  said  grant;  that  the  said 
Or^n  &  California  Railroad  Company,  erroneously,  falsely, 
and  fraudulently  selected,  listed,  and  certified  the  said  land 
first  above  described  as  belonging  to  and  included  in  its 
said  grant;  that  the  official  agents  of  the  United  States, 
whose  duty  it  was  to  carry  into  e£fect  said  grant,  and  exe- 
cute conveyances  to  the  lands  conveyed  thereby,  when 
earned,  reljring  upon  and  believing  such  false  and  fraudu- 
lent representations,  caused  to  be  executed  and  delivered  a- 
patent  and  conveyance  of  said  parcel  of  land  first  above 
described  to  the  Oregon  &  California  Railroad  Company 
on  the  seventh  day  of  May,  1871,  which  conveyance  was 
first  recorded  in  the  records  of  deeds  of  said  county  and 
state  on  the  third  day  of  February,  1891;  that  the  only 
claim  of  the  defendant  herein,  Marks  Altstock,  to  said  real 
estate  is  by  virtue  of  claiming  by  mesne  conveyances  from 
and  under  the  said  Oregon  A  California  Railroad  Company ; 
that  the  said  real  property  never  was  included  in  or  cov- 
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ered  by  the  said  grant  of  July  25, 1866,  under  which  the 
said  Oregon  &  California  Railroad  Company  and  its  suc- 
cessors claim,  and  that  neither  the  said  company  nor  its 

w 

successors,  nor  any  of  them,  ever  had  any  title  thereto;  that 
said  conveyance  from  the  United  States  to  the  Oregon  & 
C&,lifornia  Railroad  Company  was  irregularly,  erroneously, 
and  illegally  issued  and  made,  and  was  issued  and  made 
by  mistake,  in  the  belief  and  with  the  intention  of  convey- 
ing only  such  land  as  was  included  in  the  last-named  grant, 
and  that  such  conveyance  was  and  is  void;  that  the  line  of 
definite  location  of  said  Northern  Pacific  Railroad  was 
duly  :fixed  opposite  said  land,  and  maps  of  the  routes  of 
said  road  duly  filed  in  the  proper  office  of  the  land  depart- 
ment of  the  United  States  prior  to  the  time  that  the  Oregon 
Central  Railroad  Company  or  its  successors  did  the  same  as 
to  the  grant  of  the  said  last-named  company;  that  the  con- 
gress of  the  United  States,  by  an  act  of  September  29, 1890, 
entitled,  "An  act  to  forfeit  certain  lands  heretofore  granted 
for  the  purpose  of  aiding  in  the  construction  of  railroads, 
and  for  other  purposes,"  duly  forfeited  to  the  United  States 
that  part  of  the  said  grant  of  the  Northern  Pacific  Railroad 
Company,  which  embraced  and  covered  the  parcel  of  land 
herein  first  above  described,  and  that  the  same  then  became 
and  ever  since  has  been  government  land  and  the  sole 
property  of  the  United  States,  open  to  homestead  settle- 
ment, subject  only  to  the  rights  of  this  plaintiff,  as  herein- 
after stated ;  of  all  of  which  foregoing  facts  the  defendant 
had  due  notice;  that  this  plaintiff  settled  upon  and  took 

possession  of  the  said  real  estate  on  the day  of  April, 

1891,  as  a  homestead,  under  the  settlement  laws  of  the  United 
States,  and  ever  since  has  been  and  now  is  in  the  exclusive 
and  actual  possession  of  the  same,  and  has  taken  and  now  is 
taking  the  proper  and  necessary  steps  towards  obtaining  and 
perfecting  title  thereto  from  the  United  States  under  the  gen- 
eral homestead  laws.  Wherefore  this  plaintiff  prays  that 
said  proceedings  at  law  be  stayed,  and  upon  trial,  for  a 
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decree  perpetually  enjoining  the  same  by  final  decree,  and 
decreeing  that  the  said  patent  and  conveyance  from  the 
United  States  to  the  Oregon  &  California  Railroad  Company, 
so  far  as  it  affects  the  parcel  of  land  mentioned  in  the  said 
complaint  and  first  above  described  herein,  and  all  convey- 
ances therefor,  subsequent  to  said  patent,  to  be  null  and 
void;  that  the  plaintiff  is  entitled  to  the  possession  of  said 
land  and  to  his  costs  and  disbursements  herein,  and  for 
such  other  or  further  relief  as  may  be  equitable. 

The  defendant  demurred  to  this  complaint,  which  being 
overruled,  a  final  decree  was  entered  in  favor  of  the  plain- 
tiff from  which  the  defendant  appealed, 

/.  V.  Beach,  for  Appellant 

V.  K.  Strode,  for  Respondent 

Strahan,  C.  J. — ^The  questions  presented  by  this  appeal 
arise  on  the  demurrer  to  tjhe  cross-bill,  and  to  that  our 
attention  must  be  directed.  It  appears  from  this  com- 
plaint that  the  real  property  in  controversy  lies  within  the 
grant  made  by  congress  to  the  Northern  Pacific  Railroad 
Company.  By  act  of  July  2,  1864,  13  Stat  c.  217,  365, 
congress  incorporated  the  Northern  Pacific  Railroad  Com- 
pany; and  after  providing  for  the  organization  of  said  cor- 
poration, and  defining  the  line  of  its  road,  the  third  section 
of  the  act  made  a  grant  of  land  to  aid  in  its  construction. 
By  this  section  congress  granted  to  said  company,  by  its 
corporate  name,  for  the  purpose  of  aiding  the  objects  of 
said  corporation,  every  alternate  section  of  public  land,  not 
mineral,  designated  by  odd  numbers,  to  the  amount  of 
twenty  alternate  sections  per  mile  on  each  side  of  said 
railroad  line,  as  said  company  may  adopt,  through  the 
territories  of  the  United  States,  and  ten  alternate  sections 
per  mile  on  each  side  of  said  railroad  where  the  line 
thereof  passes  through  any  state,  and  the  United  States 
have  full  title,  not  reserved,  sold,  granted  or  otherwise 
appropriated,  and  free  from  preemption  or  other  claims  or 
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rights  at  the  time  the  line  of  said  road  is  definitely  fixed, 
and  a  plat  thereof  filed  in  the  oflBice  of  the  commissioner  #f 
the  general  land  office. 

In  St.  Paul  etc.  R  R.  Co.  v.  N.  R  R  R  Go.  18&  U.  S.  1, 
the  supreme  court  considered  the  nature  of  this  grant,  and 
held  it  to  be  a  grant  in  prsssenti,  in  the  nature  of  a  float, 
until  the  route  should  be  determined,  and  after  that, 
attaching  to  specific  sections  capable  of  identification,  ex* 
cept  as  to  sections  which  were  specifically  reserved.  And 
in  BtUtz  V.  N.  P.  R  R  Co.  119  U.  S.  55,  the  construction  of 
this  grant  was  again  before  the  court,  and  it  was  held 
that  where  the  general  route  of  the  road  provided  for  in 
section  six  of  the  act  of  July  2, 1864,  was  fixed,  and  in- 
formation thereof  was  given  to  the  land  department  by 
filing  a  map  thereof  with  the  secretary  of  the  interior,  the 
statute  withdrew  from  sale  or  preemption  the  odd  sections 
to  the  extent  of  forty  miles  on  each  side  thereof;  and  by 
way  of  precautionary  notice  to  the  public,  an  executive 
withdrawal  was  a  wise  exercise  of  authority.  The  statute 
and  these  authorities,  taken  in  connection  with  the  allega- 
tions  of  the  complaint,  are  sufficient  to  show  that  the 
lands  in  controversy  were  separated  and  severed  from  the 
public  lands  of  the  United  States  by  the  location  of  the 
line  of  the  road  and  the  filing  of  a  map  or  plat  thereof  in 
the  proper  land  department  at  Washington. 

The  next  question  requiring  attention  is  the  eflTect  of 
the  act  of  July  25, 1866,  granting  land  to  aid  in  the  con- 
struction of  a  railroad  and  telegraph  line  from  the  Central 
Pacific  Railroad  in  California  to  Portland,  Oregon.  (14 
Stat,  at  Large,  239.)  By  this  act  every  alternate  section  of 
public  land,  not  mineral,  designated  by  odd  numbers,  to 
the  amount  of  twenty  alternate  sections  per  mile  (ten  on 
each  side)  of  said  railroad  line,  were  granted,  and  it  is  by 
virtue  of  this  grant  that  the  defendant  claims  title.  By 
this  act  congress  granted  public  lands  only,  and  not  land 
that  had   been   theretofore  granted  or  appropriated   by 
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authority  of  congress  in  any  way.  Said  grant  did  not 
extend  to  or  include  any  lands  not  public,  and  no  lands 
not  included  or  covered  by  the  terms  of  the  grant  could 
pags  thereunder. 

In  NewhaU  v.  Sanger,  92  U.  S.  761,  construing  a  similar 
grant,  the  court  said:  ''The  words  public  lands  are  habit- 
ually used  in  our  legislation  to  describe  such  as  are  subject 
to  sale  or  other  disposal  under  general  laws;  that  they 
werfe  so  employed  in  this  instance  is  evident  from  the  fact 
that  to  them  alone  could  the  order  withdrawing  lands  from 
preemption,  private  entry,  and  sale,  apply."  And  it  was 
held  in  the  early  case  of  Wilcox  v.  Jackson,  13  Pet  496, 
that  a  tract  lawfully  appropriated  to  any  purpose  becomes 
thereafter  severed  from  the  public  lands,  and  that  no  sub- 
sequent law  or  proclamation  will  be  construed  to  embrace 
it  or  to  operate  upon  it,  although  no  exception  be  made  of 
it;  and  this  doctrine  was  reaffirined  in  Leavenworth,  etc.  R. 
R  Co.  V.  United  States,  92  U.  S.  733.  And  this  court  in  Brovm 
V.  Corson,  16  Or.  388,  in  construing  the  tferms  of  the  grant 
now  under  consideration,  in  effect  held  that  a  piece  of  land 
that  had  been  preempted  prior  to  the  time  the  company's 
rights  attached  under  the  grant,  though  within  the  limits 
and  in  an  odd  section,  was  excepted  out  of  the  grant,  and 
that  the  railroad  company  acquired  no  rights  to  such  land, 
even  if  the  same  were  afterward  abandoned  and  no  attempt 
made  by  the  preemption  claimant  to  perfect  his  title  by 
compliance  with  the  law.  And  a  subsisting  homestead 
entry,  valid  upon  its  face,  whose  legality  has  been  passed 
upon  by  the  land  authorities,  and  their  action  remains 
unreversed,  precludes  it  from  a  subsequent  grant  by  con- 
gress,   (fl.  &  D.  R.  R.  Co.  V.  WhUney,  132  U.  S.  357.) 

The  question  that  we  have  to  consider,  then,  is  the  effect 
to  be  given  to  a  patent  issued  for  lands  not  granted,  or  that 
were  excepted  out  of  the  grant  under  which  the  patent 
issued.  In  such  case  the  patent  passes  no  title,  and  is 
simply  void.     {Morton  v.  Nebraska,  21  Wall.  660 ;  Sherman  v. 
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Buickf  93  U.  S.  209 ;  Doe  ex  dem,  Patterson  v.  Winn,  11  Wheat. 
*380;  Fidd  v.  Seahury,  19  How.  323 ;  Simmons  v.  Wagner,  101 
U.  S.  260;  Kissdl  v.  Public  Schools,  18  How.  19;  Foss  v. 
EinkeU,  78  Cal.  158;  Doolan  v.  Carr,  125  U.  S.  618;  Stoddard 
V.  Chambers,  2  How.  284;  ReichaH  v.  jPrfp«,  6  Wall.  160.) 

The  plaintiff  has  not  yet  shown  himself  to  be  a  qualified 
homestead  claimant,  nor  has  he  shown  any  compliance 
with  the  law  granting  homesteads  to  actual  settlers  upon 
the  public  fends  of  the  United  States,  or  that  the  lands  in 
controversy  were  public  lands  of  the  United  States  and 
open  to  settlement  under  the  homestead  act;  but  assuming 
for  the  present  that  he  might  do  so  by  an  amendment  of 
his  complaint,  the  question  is  presented  whether  or  not  he 
would  be  in  such  privity  with  the  title  of  the  United  States 
as  to  enable  him  to  attack  the  patent  under  which  the 
defendant  holds  and  shows  its  invalidity.  On  this  point 
we  had  some  doubt  at  first,  but  the  authorities  seem  to  go 
to  that  extent. 

Foss  v.  EinkeU,  supra,  was  a  case  involving  this  principle, 
and  it  was  held  that  the  claimant  stood  in  such  relation  to 
the  land  that  he  might  attack  a  void  patent  which  had 
been  issued  to  the  railroad  company,  through  which  the 
adverse  party  claimed  title.  (Doolan  v.  Carr,  125  U.  S.  618.) 
In  the  latter  case  the  court  held  that  in  an  action  at  law 
such  extrinsic  facts  may  be  proven  as  tend  to  show  the 
patent  is  void.  But  the  important  question  remains.  It  is 
not  to  every  person  indiscriminately  that  the  privileges  of 
of  the  homestead  act  are  extended.  It  is  confined  to  any 
person  who  is  the  head  of  a  family,  or  who  has  arrived  at 
the  age  of  twenty-one  years  and  is  a  citizen  of  the  United 
States,  or  who  has  filed  his  intention  to  become  such,  as 
required  by  the  naturalization  laws;  or  he  must  be  a  per- 
son owning  and  residing  on  land  who  is  allowed  to  enter 
other  land  lying  contiguous  to  his  land,  which  shall  act, 
with  the  land  so  already  owned  and  occupied,  exceed  in 
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the  aggregate  one  handred  and  sixty  acres.    (Rev.  Stat 
U.  S.  §  2289.) 

The  plaintiff's  complaint  is  fatally  defective,  for  the 
reason  that  the  language  employed  fails  to  bring  the  plaintiff 
within  the  words  of  this  section.  Unless  he  be  such  a  per- 
son as  is  specified  in  some  one  of  the  clauses  of  this  section, 
it  could  not  be  claimed  that  he  acquired  any  rights  by 
virtue  thereof.  To  enable  a  person,  in  all  respects  qualified 
under  section  2289,  supra,  to  acquire  the  rights  and  status 
of  a  homestead  settler,  he  must  show  a  compliance  with 
section  2290,  Revised  Statutes  of  the  United  States.  By 
that  section  any  person  applying  for  the  benefit  of  the  pre- 
ceding section  shall,  upon  application  to  the  register  of  the 
land  office  in  which  he  is  about  to  make  such  entry,  make 
aflSldavit  before  the  register  or  receiver  that  he  is  the  head 
of  a  family,  or  is  twenty-one  years  or  more  of  age,  or  has 
performed  service  in  the  army  or  navy  of  the  United  States, 
and  that  such  application  is  made  for  his  exclusive  use  and 
benefit,  and  that  his  entry  is  made  for  the  actual  purpose 
of  settlement  and  cultivation,  and  not  either  directly  or 
indirectly  for  the  use  or  benefit  of  any  other  person ;  and  in 
addition  he  must  show  the  lands  were  unappropriated  pub- 
lic lands  of  the  United  States. 

The  complaint  is  defective  in  failing  to  show  a  com- 
pliance with  this  section.  It  could  hardly  be  contended 
that  a  person  could  acquire  a  title  to  the  public  lands  of 
the  United  States  without  a  compliance  with  the  statutes 
under  which  such  right  is  alleged  to  have  been  acquired. 
It  is  true  the  complaint  alleges  that  the  plaintiff  has  taken 
and  is  now  taking  the  proper  and  necessary  steps  toward 
obtaining  and  perfecting  title  thereto  from  the  United  States 
under  the  general  homestead  laws;  but  this  allegation  pre- 
sents no  material  feci  What  are  the  proper  and  necessary 
steps  in  such  case  is  purely  a  question  of  law;  and  to  enable 
the  court  to  determine  that  question,  the  facts  must  be 
alleged, — that  is,  the  plaintiff  must  allege  what  he  did  in 
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that  behalf, — ^and  then  the  court  can  determine  whether  the 
steps  taken  are  proper  and  necessary.  The  principles 
announced  in  Laraen  y.  0.  IL&  N,  Co.  19  Or.  240,  tend  to 
this  result. 

It  might  be  assumed  that  these  defects  could  be  supplied 
or  obviated  by  an  amendment  of  the  complaint  in  the  court 
below;  and  if  it  appeared  possible,  we  would  feel  con- 
istrained  to  remand  the  cause,  so  that  the  plaintiff  could,  if 
so  advised,  apply  to  that  court  for  such  permission;  but  in 
this  case  such  a  step  could  not  avail  him.  To  give  him 
any  standing  to  contest  the  defendant's  title,  within. the  rule 
laid  down  by  the  authorities  on  that  subject,  he  must  be 
able  to  allege,  in  addition  to  the  matters  above  enumerated, 
that  at  the  time  of  his  settlement  the  lands  in  controversy 
were  unappropriated  public  lands  of  the  United  States. 
Unless  they  were  so,  by  the  very  language  of  the  homestead 
act,  they  could  not  be  settled  upon  or  taken  by  virtue  of  its 
provisions.  Whether  the  defendant  is  within  the  act  of 
March  3, 1887,  Rev.  Stat.  U.  S.  Supp.  313,  or. the  provisions 
of  the  act  of  September  20, 1890,  Rev.  Stat  U.  S.  Supp.  808, 
we  did  not  find  it  necessary  to  determine.  The  facts  are 
not  now  before  us  sufficient  to  enable  us  to  determine  that 
question.  That  the  present  plaintiff  shows  himself  not  to 
be  entitled,  is  as  far  as  we  need  inquire. 

It  follows  from  what  has  been  said  that  the  decree 
appealed  from  must  be  reversed  fuid  the  cross-bill  dismissed. 
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OLIVER  H.  COLE  v.  HENRY  NEUSTADTER  bt 


loxL—DBFiinTioN.—Libel  may  be  defined  to  be  a  malicioas  publication  in 
writing,  signs,  or  pictaies,  imputing  to  another  eomeihing  which  tends 
to  injure  his  reputation,  to  diQgraoe  or  d^prade  him  in  aodety,  and  to  lower 
him  in  the  esteem  and  opinion  of  the  world,  or  to  bring  him  into  public 
hatred,  contempt,  or  ridicule. 

FuAmiro — Libel — lNNinQrxx>.~An  Innuendo  Berves  to  explain  precedent 
matter,  but  neyer  to  eetabliah  a  new  charge  or  enlarge  or  change  the 
aenae  of  previous  words. 

Multnomah  county :  R  D.  Shattuck,  Judge. 
Plaintiff  appeals.    Affirmed. 

This  is  an  action  to  recover  damages  for  lihel.  The 
qnestion  presented  arises  on  the  sufficiency  of  the  com- 
plaint, which  is  given  entire,  as  follows :  "  The  piaintiff, 
by  leave  of  the  court  in  that  behalf  first  had  and  obtained, 
now  makes  and  files  this  his  second  amended  complaint, 
and  against  the  defendants  above  named  complaining,  for 
cause  of  action  alleges:  That  at  and  during  all  the  times 
in  this  complaint  mentioned,  the  defendants  Henry  Neu- 
stadter,  Jacob  H.  Neustadter,  Sigmund  Feuchtwanger,  and 
Isaac  Oppenheimer,  were  and  still  are  co-partners  doing 
business  under  the  fijm  name  and  style  of  Neustadter 
Brothers,  and  were  and  are  extensively  engaged  in  the 
wholesale  dry  goods  business  in  the  city  of  New  York,  state 
of  New  York,  and  in  the  eity  of  San  Francisco,  state  of 
Califomia,  and  in  the  city  of  Portland,  state  of  Oregon, 
and  throughout  the  states  of  Califomia,  Oregon,  Washing- 
ton, and  Idaho,  and  have  and  maintain  branch  houses  for 
the  conduct  of  their  said  business  in  each  of  the  cities 
above  named;  and  have  paid  and  will  pay  large  sums  of 
money  annually  for  insurance  of  their  property  against 
lo88  by  fire,  a  portion  of  which  moneys  have  heretofore 
been  paid  to  insurance  companies  with  which  this  plain- 
tiff has  and  had  business  relations,  as  hereinafter  more 
particularly  stated;  and  that  at  and  during  all  the  said 
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times  the  defendant  Bernhard  Neustadter  was  and  still  is 
the  duly  appointed  and  acting  manager  at  Portland, 
Oregon,  for  the  said  firm  of  Neustadter  Brothers. 

''That  for  more  than  seven  years  last  past  the  plain- 
tiff has  been  and  still  is  engaged  at  Portland,  Oregon,  and 
elsewhere  throughout  the  states  of  Oregon,  Washington, 
Idaho,  and  Montana,  in  the  business  of  adjusting  losses  by 
fire  to  property  covered  by  insurance;  and  as  such  has 
been  employed  by  various  fire  insurance  companies  en- 
gaged in  insuring  property  against  loss  by  fire  in  said 
states,  and  in  the  state  of  California,  and  elsewhere;  and 
that  during  all  of  said  time  the  business  of  plaintiff  has 
been  and  still  is  that  of  an  adjuster  of  fire  losses.  That 
during  said  time  the  plaintiff  has  been  employed  as  such 
adjuster  by  the  Liverpool,  London  &  Globe  Insurance 
Company,  the  North  British  &  Mercantile  Insurance  Com- 
pany, the  German  American  Insurance  Company,  the  New 
Zealand  Insurance  Company,  and  by  various  other  insur- 
ance companies  engaged  in  said  business  in  said  places; 
that  the  said  business  of  plaintiff,  for  its  successful  opera- 
tion, required  peculiar  skill  and  a  thorough  knowledge 
of  the  business  of  fire  insurance,  which  are  only  acquired 
by  long  and  careful  study  thereof,  and  which  skill  and 
knowledge  this  plaintiff  has  at  all  of  said  times  possessed, 
and  still  possesses. 

"  That  plaintiff  is  and  during  all  the  times  herein  men- 
tioned has  been  a  person  of  good  repute,  and  during  all 
said  time  has  maintained  and  still  maintains  among  fire 
insurance  companies  and  among  those  engaged  in  the  fire 
insurance  business  on  the  Pacific  Coast  and  elsewhere,  and 
particularly  among  the  people  of  the  city  of  Portland, 
where  this  plaintiff  has  during  all  said  time  resided,  and 
still  resides,  a  reputation  for  skill,  ability  and  good  judg- 
ment, and  honesty  and  integrity  in  the  conduct  of  his  said 
business,  and  in  the  performance  of  the  duties  of  his  said 
employment ;   and  has,  by  his  fidelity  and  skill,  and  the 
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faithful  and  diligent  discharge  of  his  duties  and  obliga- 
ikm  devolving  upon  him  by  reason  of  his  said  employ- 
ment, gained  and  secured  the  confidence  and  esteem  of 
those  by  whom  he  has  been  employed,  and  of  the  people 
in  general  throughout  the  said  states;  and  had  thereby 
established  for  himself  in  said  states  a  large  and  profitable 
business  in  the  adjustment  of  fire  losses,  which  has  hereto- 
fore and  prior  to  tiie  commission  of  the  acts  by  the  defends 
ants,  as  hereinafter  complained  of,  yielded  to  plaintiff 
large  profits;  and  which  business  and  the  profits  thereof 
would  reasonably  increase  in  the  future ;  and  that  plain- 
tiff was  in  the  full  enjoyment  of  the  said  reputation  and 
the  benefits  thereof  at  the  time  of  the  commission  of  the 
acts  hereinafter  complained  of  by  the  defendants  herein. 

''That  the  continued  success  and  increase  of  the  said 
business  and  the  profits  thereof  depend  solely  upon  the 
retention  by  plaintiff  of  the  said  reputation  and  the  good 
will  and  esteem  of  those  with  whom  he  has  had  business 
relations,  and  of  the  public  in  general. 

''That  by  reason  of  the  large  business  done  by  the 
defendants  Neustadter  Brothers,  and  the  extensive  busi- 
ness relations  existing  between  them  and  other  business 
houses  and  firms  in  the  states  above  named,  the  said 
defendants  are  able  to  and  do  control  the  placing  of  a  large 
amount  of  risks  of  fire  insurance,  in  addition  to  the  risks 
carried  by  them  on  their  own  property,  by  reason  whereof 
their  good  will  and  influence  are  of  great  pecuniary  value ; 
that  all  the  aforesaid  facts  were  at  all  of  the  times  herein 
mentioned  well  known  to  the  defendants  herein. 

"And  plaintiff  further  says,  that  on  and  prior  to  the 
date  of  the  fire  hereinafter  mentioned,  to  wit,  on  the  fifth 
day  of  December,  1890,  the  firm  of  Le  Lee  &  Co.,  being 
the  same  persons  referred  to  in  the  letter  hereinafter  set 
forth,  were  the  proprietors  of  a  retail  dry-goods  store  and 
business  in  the  said  city  of  Portland,  and  that  their  goods 
and  property  in  said  store  were  insured  against  loss  or 
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damage  by  fire  in  the  following  fire  insurance  companies, 
to  wit:  The  Liverpool,  London  &  Globe  Insurance  Com- 
pany, the  Norwich  Union  Fire  Insurance  Society,  and 
the  Commercial  Insurance  Company;  and  that  on  the  said 
date  a  fire  occurred  whereby  a  partial  loss  to  the  said  ^oods 
was  suflered;  that  thereupon  this  plaintiff  was  employed 
by  the  insurance  companies  above  named  to  adjust  said 
loss;  and  that  thereafter,  and  under  and  by  virtue  of 
the  provisions  of  the  policies  of  insurance  covering  said 
loss,  one  Victor  Stedaker  was  appointed  by  said  insurance 
companies,  and  one  Strauss  appointed  by  said  insured,  and 
the  two  so  appointed  selected  one  Daniel  McAUen,  the 
three  so  selected  to  act  as  appraisers  of  said  loss,  and  to 
adjust  the  same  between  the  said  insurance  companies  and 
said  insured;  and  that  the  said  appraisers  at  once  assumed 
the  duties  of  their  appointment;  and  in  connection  with 
this  plaintiff  as  such  adjuster  proceeded  to  settle  and 
determine  the  amount  of  said  loss,  with  the  full  assent  and 
concurrence  of  the  said  assured  and  of  said  insurance 
companies  interested;  that  while  they  were  so  engaged  the 
defendant  Bemhard  Neustadter,  unwarrantly  and  without 
any  right  whatever,  attempted  to  interfere  with  the  said 
appraisers  in  the  adjustment  of  said  loss,  and  undertook  to 
influence  their  decision  therein;  and  that  this  plaintiflf 
then  politely  but  firmly  informed  him  that  he  would  not 
be  permitted  to  do  so;  that  the  defendants  Neustadter 
Brothers  were  creditors  of  said  firm  of  Le  Lee  &  Co.,  and 
that  one  of  the  clerks  of  said  Neustadter  Brothers  was 
employed  by  said  Strauss  as  his  clerk  in  making  said 
appraisal  and  adjustment  of  said  loss;  that  after  the  items 
of  said  loss  had  been  written  in  the  books  of  said  appraisers 
and  had  been  checked  off*,  and  befote  the  same  had  been 
added  up  or  said  appraisal  finally  made,  and  on  the  six- 
teenth day  of  December,  1890,  the  said  defendant  Bemhard 
Neustadter  came  to  the  oflBce  of  the  plaintiff  in  the  city  of 
Portland,  Oregon,  and  without  right,  and  impertinently 
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inquired  of  this  plaintiff  what  he,  plaintiff,  was  going  to 
do  about  the  adjustment  and  appraisal  of  said  loss;  and 
that  thereupon  this  plaintiff  said  to  said  defendant:  'Mr. 
Ben.  Neustadter,  I  have  had  one  or  two  interviews  with  you 
in  r^ard  to  this  matter,  (meaning  the  adjustment  of  the 
said  loss,)  and  I  don't  want  any  more  of  your  damned 
interference  in  this  case.  Do  you  understand?'  Where- 
upon the  said  defendant  replied  that  he  thought  he  did, 
and  withdrew  from  said  office;  and  that  the  above  was  the 
only  conversation  between  the  plaintiff  and  said  defendant, 
and  that  said  language  was  the  language  referred  to  in  the 
letter  hereinafter  mentioned. 

''And  plaintiff  further  says  that  thereafter  and  on  the 
eighteenth  day  of  December,  1890,  at  Portland,  Oregon, 
and  at  San  Francisco,  California,  and  elsewhere,  the  said 
defendants  falsely,  maliciously  and  wrongfully,  and  with 
intent  to  bring  obloquy  on  the  plaintiff,  and  to  bring  him 
into  contempt  and  ridicule,  and  to  damage  and  injure  him 
in  his  good  name  and  business  and  social  standing,  and 
his  reputation,  and  to  diminish  the  esteem  in  which  the 
plaintiff  was  held  by  those  with  whom  he  did  business 
and  the  public  in  general,  and  to  cause  this  plaintiff  to  be 
discharged  from  his  said  employment,  and  to  prevent 
others  from  employing  him  in  the  future,  and  to  deprive 
plaintiff  of  the  profits  and  increase  of  said  business,  and 
to  destroy  said  business  and  to  cause  the  ruin  of  plaintiff, 
did  compose,  write,  and  publish  of  and  concerning  this 
plaintiff  in  his  said  business,  employment  and  calling,  the 
following  fialse,  defamatory,  and  libelous  nmtter,  that  is  to 
say: 

"' Nkustabter  Brothees. 

'"Portland,  Oregon,  December  18, 1890. 

"'Liverpool  &  London  &  Olobe  Inmrance  Company^  Mr. 
ff.  BomMaitf  Agent,  City — Dear  Sir:  The  insulting 
remarks  offered  to  our  representative  manager,  Mr.  B. 
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Neustadter,  by  your  adjuster,  0.  H.  Oole,  at  his  office,  in 
the  matter  of  Le  Lee  &  Co.,  warrant  us  to  withhold  any 
new  business  from  your  local  agent  here. 
"  *  Yours  respectfully, 
(Signed.)  •''Neustadter  Brothebs.' 

"That  the  above  letter  was  sent  to  and  received  by  the 
agent  of  said  Liverpool,  London  &  Globe  Insurance  Com- 
pany at  said  Portland,  Oregon,  and  at  San  Francisco, 
California,  and  a  letter  similar  thereto  in  all  respects,  save 
the  address,  was  at  the  same  time  sent  to  and  received  by 
the  agents  at  Portland,  Oregon,  and  at  San  Francisco,  Cali- 
fornia, of  the  Commercial  Fire  Insurance  Company  and 
the  Norwich  TTnion  Insurance  Company  aforesaid;  and 
was  also  sent  to  and  received  by  divers  other  persons  and 
insurance  companies  both  at  Portland,  Oregon,  and  San 
Francisco,  California,  the  names  of  whom  are  unknown  to 
this  plaintiflF;  and  that  by  reason  of  the  publication  thereof 
as  aforesaid,  the  same  has  come  to  the  knowledge  of  divers 
and  sundry  other  persons  and  companies  with  whom  the 
plaintiff  had  business  relations,  and  by  whom  plaintifif  was 
well  and  favorably  known,  but  the  names  of  whom  tiiis 
plaintiff  is  not  now  able  to  state;  and  that  the  defendants 
meant  and  intended  by  said  letter  to  impute  to  this  plain- 
tiff lack  of  business  abihty  and  skill  necessary  to  properly 
conduct  his  said  business,  and  to  adjust  said  loss  and  to 
transact  said  business  of  an  adjuster  of  fire  losses,  and  lack 
of  honesty  and  integrity  in  his  said  business,  and  that 
plaintiff  was  not  a  fit,  proper  or  competent  person  to  be 
employed  in  said  business,  and  that  if  the  plaintiff  was  so 
employed  in  the  future  the  defendants  would  withhold  all 
business  and  patronage  of  their  own  and  such  business  and 
patronage  as  they  could  control  from  any  and  all  insurance 
companies  continuing  to  employ  the  plaintiff;  and  that  the 
same  was  so  understood  by  those  by  whom  it  was  received 
and  to  whose  knowledge  it  came  as  aforesaid. 
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''That  said  matter  and  said  imputations  were  and  are 
wholly  false,  untrue,  and  de£amatory,  and  were  and  are 
well  known  by  defendants  so  to  be ;  tbat  during  the  time 
the  plaintiff  has  resided  and  done  business  as  aforesaid  in 
and  about  Portland,  he  has  been  employed  by  not  less  than 
thirty  fire  insurance  companies  as  such  adjuster,  the  names 
of  whom  are  too  numerous  to  state. 

"And  plaintiff  alleges  that  all  of  said  companies,  or 
nearly  so,  who  had  theretofore  so  employed  him,  would 
have  continued  so  to  do,  had  it  not  been  for  the  said  false 
and  defamatory  publication;  and  that  in  fact  the  only 
companies  by  whom  the  plaintiff  has  been  employed  since 
the  said  publication  were  and  are  the  liverpool,  London 
&  Globe  Insurance  Company,  the  New  Zealand  Insur- 
ance Company,  the  Fireman's  Fund  Insurance  Company, 
and  the  Lancaster  Insurance  Company,  and  that  by  reason 
of  the  premises,  the  plaintiff  has  lost  much  business  and 
employment  which  he  would  otherwise  have  obtained,  and 
has  failed  to  obtain  employment  in  his  said  business  and 
calling  from  those  by  whom  he  had  formerly  been  employed 
except  as  aforesaid,  and  from  others  whose  names  are 
unknown  to  plaintiff,  but  who  would  otherwise  have 
employed  plaintiff;  and  that  plaintiff  has  thereby  been 
deprived  and  will  be  deprived  of  such  business  and  employ- 
ment and  the  gains  and  profits  thereof  and  of  the  reason- 
able increase  thereof  which  plaintiff  would  otherwise  have 
enjoyed ;  and  has  otherwise  been  damaged  in  his  business 
reputation,  good  name,  and  social  and  business  standing 
thereby,  and  that  by  reason  of  the  premises  the  plaintiff 
has  suffered  damage  in  the  full  sum  of  five  thousand  dollars. 

''Wherefore  plaintiff  prays  judgment  against  defend- 
ants for  the  full  sum  of  five  thousand  dollars,  with  the 
costs  and  disbursements  hereof" 

The  court  sustained  a  demurrer  to  this  complaint  on  the 
ground  that  the  complaint  does  not  contain  facts  sufficient 
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to  constitute  a  cause  of  action,  from  which  judgment  the 
plaintiff  has  brought  this  appeal. 

J.  B.  Thompaonf  and  L,  L.  McArthur,  for  Appellant 

Cox,  Teal  &  Minor,  for  Respondents. 

Strahan,  C.  J. — There  is  but  one  question  presented  by 
this  appeal,  and  that  is  the  sufficiency  of  the  complaint 
The  determination  of  this  question  involves  a  brief  exami- 
nation of  the  law  of  libel;  but  at  the  threshold  we  are  met 
by  the  difficulty  that  no  certain  and  precise  definition  of 
libel,  or  what  constitutes  libel,  exists.  A  late  writer  on  the 
subject  says  that  the  attempts  which  have  been  made  to 
define  libel,  or  a  libel,  are  so  many  as  to  be  practically 
innumerable,  yet  they  have  in  reality  been  unavailing;  no 
definition,  properly  so  called,  of  libel,  or  a  libel,  exists. 
( Towns.  Slander  and  Libel,  §  20.)  Many  of  the  attempted 
definitions  are  collected  by  this  author  in  a  note  to  section  21. 

It  is  said  that  a  libel  is  a  censorious  or  ridiculing  writing, 
picture,  or  sign,  made  with  a  mischievous  and  mahcious 
intent,  towards  governments,  magistrates,  or  individuals. 
{People  V.  Oro88weU,  3  Johns.  Gas.  336;  Steele  v.  Southvnekj  9 
Johns.  *214;  Cooper  v.  Qredey,  1  Den.  347.)  So  it  is  said  to 
be  a  malicious  publication,  in  writing,  signs,  or  pictures, 
imputing  to  another  something  which  has  a  tendency  to 
injure  his  reputation,  to  disgrace  or  degrade  him  in  society, 
and  to  lower  him  in  the  esteem  and  opinion  of  the  world, 
or  to  bring  him  into  public  hatred,  contempt,  or  ridicule. 
(/8to^  V.  JeandeU,  6  Harr.  (Del.)  475.)  Again,  it  is  said  that 
every  publication  by  writing,  printing,  or  painting  which 
charges  or  imputes  to  any  person  that  which  retiders  him  liable 
to  punishment,  or  which  is  calculated  to  make  him  infamous, 
odious,  or  ridiculous,  is  prima  faxAe  a  libel,  and  implie*, 
malice  in  the  publisher.  [Whiie  v.  NichoUa,  3  How.  266; 
Dexter  v.  Spear ^  4  Mass.  115.)  Another  case  says  that  a 
publication,  to  be  a  libel,  must  tend  to  injure  the  plaintiff's 
reputation  and  expose  him  to  public  hatred,  ooutempt,  and 
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ridicule.  ( Armentrout  v.  Moranda,  8  Blackf.  *426.)  Other 
cases  say  a  libel  is  a  malicious  publication,  expressed  either 
in  printing  or  writing  or  by  signs  and  pictures,  tending  to 
either  blacken  the  memory  of  one  dead,  or  the  reputation  of 
one  who  is  alive,  and  expose  him  to  public  hatred,  contempt, 
or  ridicule.  {Oommonw.  v.  Clapp,  4t  Mass.  163;  3  Am.  Deo. 
212;  Boat  v.  King,  7  Cow.  613.) 

It  is  apparent,  from  these  definitions,  that  the  publica- 
tion complained  of  in  this  case  is  not  libelous  per  se.  The 
argument  in  this  court  proceeded  on  that  assumption,  and 
counsel  for  appellant  seemed  to  concede  that  unless  the 
alleged  libelous  matter  were  in  some  way  aided  by  the 
matter  alleged  by  way  of  inducement,  or  by  the  innu- 
endoes, the  action  must  fail.  It  is  the  office  of  the  induce- 
ment to  narrate  the  extrinsic  circumstances,  which,  coupled 
with  the  language  published,  affects  its  construction  and 
renders  it  actionable;  when  standing  alone  and  not  thus 
explained,  the  language  would  appear  either  not  to  concern 
the  plaintiff,  or  if  concerning  him,  not  to  affect  him  injuri- 
ously. (Towns.  Slander  and  libel,  §  308.)  But  much  of 
the  former  prolixity  allowed  in  pleadings  in  actions  for 
Ubel  and  slander  is  doubtless  dispensed  with  and  rendered 
wholly  useless  by  section  90,  Hill's  Code,  which  provides 
that,  in  an  action  for  libel  or  slander,  it  shall  not  be  neces- 
sary to  state  in  the  complaint  any  extrinsic  facts  for  the 
purpose  of  showing  the  application  to  the  plaintiff  of  the 
defamatory  matter  out  of  which  the  cause  of  action  arose, 
but  that  it  may  be  stated  generally  that  the  same  was  pub- 
lished of  or  concerning  the  plaintiff.  But  the  code  has  not 
dispensed  with  the  necessity  of  inducement  or  innuendoes 
where  they  are  necessary  to  show  the  defamatory  meaning 
of  the  words.  ( Wallace  v.  Bennett^  1  Abb.  N.  C.  478;  Skwart 
V,  WUmty  23  Minn.  449 ;  De  WiU  v.  WHghJt,  57  Cal.  576 ;  BUm- 
deB  V.  Raymond^  14  How.  Pr.  265 ;  Wackier  v.  Qaenaer^  29 
N.  Y.  547;  CarroU  v.  White,  33  Barb.  615;  Wiktm  v.  FUch, 
41  CaL  363;  Frank  v.  Dunning,  38  Wis.  270.) 
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But  in  this  case,  conceding  all  that  is  alleged  by  way  of 
inducement  to  be  true,  the  writing  does  not  appear  to  have 
been  defamd,tory  or  libelous.  It  is  by  the  innuendo,  taken 
in  connection  with  the  inducement  and  the  alleged  libelous 
matter,  that  the  plaintiff  seeks  to  sustain  his  complaint 
In  this  class  of  actions,  the  ordinary  rule  undoubtedly  is, 
that  the  words  claimed  to  be  libelous  are  to  be  construed 
according  to  their  ordinary  and  usual  import  and  meaning. 
It  is  only  where  the  meaning  is  doubtful  or  equivocal  that 
the  pleader  may  by  innuendo  point  the  language  to  the 
sense  in  which  he  wishes  it  to  be  understood.  (Towns. 
Slander  and  Libel,  §  142.) 

The  libelous  words  charged  are :  "  The  insulting  remarks 
offered  to  our  representative  manager,  Mr.  B.  Neustadter, 
by  your  adjuster,  O.  H.  Cole,  at  his  office,  in  the  matter  of 
Le  Lee  &  Co.,  warrant  us  to  withhold  any  new  business 
from  your  local  agent  here."  (Innuendo,  "that  the  defend- 
ants meant  and  intended  by  said  letter  to  impute  to  this 
plaintiff  a  lack  of  business  ability  and  skill  necessary  to 
properly  conduct  his  said  business  and  to  adjust  said  loss, 
and  to  transact  said  business  of  an  adjuster  of  fire  losses; 
and  lack  of  honesty  and  integrity  in  his  said  business;  and 
that  the  plaintiff  was  not  a  fit,  proper  or  competent  person 
to  be  employed  in  said  business;  and  that  if  the  plaintiff 
was  so  employed  in  the  future,  the  deffendants  would  with- 
hold all  business  and  patronage  of  their  own,  and  such 
business  and  patronage  as  they  could  control  from  any  and 
all  insurance  companies  continuing  to  employ  the  plaintiff; 
and  that  the  same  was  so  understobd  by  those  by  whom  it 
was  received  and  to  whose  knowledge  it  came  as  aforesaid.'^ 

The  office  of  an  innuendo  in  pleading  is  well  under- 
stood. It  may  serve  for  an  explanation,  to  point  a  meaning 
where  there  is  precedent  matter  expressed  or  necessarily 
understood  or  known,  but  never  to.  establish  a  new  charge. 
It  may  apply  what  is  already  expressed,  but  cannot  add  to, 
enlarge  or  change  the  sense  of  the  previous  words.    (  Bar- 
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ham  V.  NdhersoUf  Yel  v.  22 ;  Van  Vechkn  v.  HopUnSj  6  Johns. 
211 ;  4  Aid.  Dea  339;  Hays  v.  MUcheO,  7  Blackf.  117 ;  Pa<^- 
ton  v.  Edwards,  2  Gilm.  720;  Weed  v.  Bibbins,  32  Barb. 
31S;  Thomas  v.  CrosstoeU,  7  Johns.  264;  6  Am.  Dec.  269; 
McQaughry  v.  TFisfmorey  6  Johns.  82 ;  6  Am.  Deo.  194;  HdUcn 
V.  Jfttzzy,  30  Vt.  366;  -Be«  v.  /8im.  iVtnt  4  i\«6.  Cb.  3  Abb. 
N.  C.  157.) 

The  oolloqniumy  or  matter  by  way  of  indaoementy  is  pleaded 
at  great  length  in  the  oomplaint,  but  there  are  no  fiicts  alleged 
tending  to  show  that  the  language  used  in  the  alleged  libel  could 
have  any  such  signification  as  is  averred  in  the  innuendo.  The 
words  themselves  have  no  such  import^  and  the  extrinsic  facts 
aU^;ed  do  not  show  that  they  were  used  in  any  such  sense.  The 
words  are  not  equivocal  in  themselves,  have  no  covert  meaning, 
•re  plain  and  unambiguous.  In  such  case  they  must  be  taken 
to  have  been  used  in  the  ordinary  signification,  and  no  authority 
can  be  found  for  allowing  their  meaning  to  be  totally  changed 
by  means  of  an  innuendo.  The  words  make  no  defitma- 
tory  charge  against  the  plaintiff.  For  a  reason  which  ap- 
peared sufficient  and  satisfactory  to  the  defendants,  they 
proposed  in  future  to  withhold  new  business.  This  they 
had  the  right  to  do,  whether  the  reason  given  was  such  as 
oaglit  to  have  influenced  business  men  or  not.  They  had 
the  right  to  do  it  without  giving  any  reason.  {Payne  v.  The 
F.  &  A.  R.  R  Co.  13  Lea,  507 ;  49  Am.  Rep.  666 ;  Cooley, 
Torts,  278,  688.) 

In  whatever  light  the  appellant^s  contention  may  be  re- 
garded, we  think  it  is  not  sustained  by  authority,  and  that  the 
ooort  below  did  not  err  in  sustaining  the  demurrer,  and  its 
judgment  must  be  affirmed. 
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[FQed  April  5, 1892.] 

SAVERIO  FIORE  v.  LADD  &  TILTON. 

Bakks — Deposit  ts  Assumed  Name — CBBTincATB  or  Deposit. — Where,  in 
the  regular  cooise  of  business  and  without  any  circumstanoes  tending  to 
rouse  suspicion,  a  bank  receiyes  from  a  stranger  money  which  he  deposits 
in  a  name  assumed  by  him,  the  bank  is  authorized  to  repay  him  the  money 
on  the  return  of  its  certificate  of  deposit  issued  in  the  transaction,  endorsed 
by  the  person  making  the  deposit,  although  the  endorsement  be  in  the 
assumed  name,  and  the  money  in  &ct  belonged  to  the  person  whose  name 
the  depositor  wrongfully  assumed,  unless  before  such  repayment  some- 
thing occurs  to  indicate  the  true  ownership  or  put  the  bank  on  inquiry 
thereabout. 

Fbaud — Negligeitce — Goon  Faith. — Where  A,  either  n^ligently  or  inten- 
tionally gives  the  control  of  his  property  to  B,  and  thus  places  him  in  a 
position  to  defraud  G  in  relation  thereto,  if  a  loss  occur  thereby  without 
the  fault  of  C,  it  should  &11  on  A  as  between  him  and  C,  because  the  act 
of  A  fEudlitated  the  fraud. 

Pbacticb  nr  Supreme  Court — Bills  or  BzoBPnoira — Statement  or  Byi- 
DEzroE. — ^It  is  unnecessary  to  recite  in  a  bill  of  exceptions  more  of  the 
testimony  than  is  necessary  to  explain  the  objection  to  be  urged  on  appeal. 
State  Y.  Drake,  11  Or.  396,  and  Janewa^  y.  HoUUm,  19  Id.  97,  followed  and 
approved, 

Multnomah  county :  E.  D.  Shattuck,  Judge. 

Defendants  appeal.    Eeversed. 

&  B.  Idnthicum,  for  Appellants. 

K  S,  Grant  Marquam^  for  Respondent 

Bean,  J. — ^This  is  an  action  to  recover  eight  hundred 
dollars  on  a  certificate  of  deposit  issued  by  defendants  as 
bankers  on  the  thirteenth  day  of  April,  1891,  in  the  name 
of  Saverio  Fiore,  which,  as  plaintiff  claims,  defendants 
afterwards  wrongfully  paid  and  cancelled.  There  was  a 
judgment  below  for  plaintiff,  from  which  defendants  appeal. 
The  facts  are  these :  On  April  13, 1891,  plaintiff,  who  is  an 
Italian,  and  can  neither  read  nor  write,  and  only  speak  the 
English  language  with  diflBculty,  having  on  deposit  with 
the  Portland  Savings  Bank  the  sum  of  eight  hundred  dol- 
lars, was  advised  by  a  fellow  countryman  named  Antone  to 
withdraw  his  money  from  this  bank  and  deposit  it  with 
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defendants.  Acting  upon  this  advice,  the  money  was 
withdrawn  from  the  Portland  Savings  Bank,  and  plaintiff, 
accompanied  by  Antone,  went  into  the  bank  of  defendants 
for  the  purpose  of  depositing  the  money,  where  it  was 
placed  on  deposit.  As  to  who  had  possession  of  and 
delivered  the  money  to  the  teller  of  defendants,  and  what 
transpired  at  the  time,  there  is  a  direct  conflict  in  the  testi- 
mony between  the  plaintiff  and  the  teller,  who  are  the 
only  witnesses  testifying  on  that  subject  The  plaintiff 
says  he  took  the  money,  which  was  tied  up  in  a  handker- 
chief, from  his  pocket,  and  delivered  it  to  the  teller,  saying 
he  wanted  to  place  it  on  deposit  for  three  months ;  tliat  the 
teller  received  the  money  from  and  delivered  to  him  the 
certificate  of  deposit  described  in  the  complaint,  and 
requested  him  to  write  his  name  in  the  signature  book  for 
identification,  but  he  informed  the  teller  he  could  not 
write,  and  offered  to  make  his  mark  in  the  book.  Antone, 
who  was  present,  then  spoke  up  and  said :  "  I  will  write 
his  name,"  and  the  teller  allowed  him  to  write  the  name 
Saverio  Fiore  in  the  signature  book.  He  did  not  know  the 
use  of  the  signature  book,  or  that  Antone  wrote  the  name 
Saverio  Fiore  as  and  for  his  signature.  Afterwards,  Antone, 
through  fraud,  obtained  the  certificate,  forged  his  name 
thereon,  presented  and  received  payment  thereof. 

The  teller  testifies,  that  on  the  day  named,  the  man  the 
plaintiff  calls  Antone  and  plaintiff,  both  of  whom  were 
entire  strangers  to  him,  came  to  the  bank  together.  Antone 
thad  possession  of  and  delivered  to  him  the  money,  saying 
he  wanted  to  desposit  it  for  three  months,  giving  his  name 
as  Saverio  Fiore,  and  wrote  this  name  in  the  signature 
book,  which  is  used  as  a  means  of  identifying  depositors. 
The  certificate  of  deposit  described  in  the  complaint  was 
thereupon  issued  and  delivered  to  Antone,  and  the  two 
men  left  the  bank  together.  Two  or  three  hours  after- 
wards, Antone,  with  whom  he  had  all  the  dealings,  and 
whom  he  supposed  owned  the  money,  returned,  saying  he 
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had  found  a  place  where  he  oould  invest  tiie  money  to  a 
better  advantage,  and  requested  payment  of  the  certifieatey 
which  he  presented,  endorsed  with  the  name  as  written  in 
the  signature  book,  and  it  was  thereupon  paid  and  can- 
celled. During  all  his  transactions  with  Antone  concern- 
ing the  deposit  of  the  money  and  the  issuance  and  d^ivery 
of  the  certificate,  plaintiff  was  standing  close  by  and  did  or 
said  nothing  to  indicate  that  he  had  any  interest  or  owner- 
ship in  the  money.  At  the  time  of  the  deposit  of  the 
money  and  payment  of  the  certificate,  the  teller  supposed 
and  believed  that  the  money  belonged  to  the  person  mak- 
ing the  deposit,  and  that  his  name  was  Saverio  Fiore,  as  he 
represented,  and  did  not  know  otherwise  until  long  after 
the  certificate  had  been  paid. 

It  is  also  in  evidence,  and  about  which  there  is  no  dis- 
pute, that  it  is  the  general  custom  of  banks  in  the  city  of 
Portland,  where  a  person  unknown  to  the  bank  brings 
money  for  deposit,  gives  a  name  as  his  own,  and  asks  for  a 
certificate  of  deposit,  there  being  no  suspicious  drcum- 
stances,  to  issue  to  him  such  certificate  in  the  name  given, 
upon  his  signing  the  signature  book,  if  he  can  write,  with- 
out further  inquiry,  and  to  pay  the  money  upon  the  return 
of  the  certificate  endorsed  with  the  name  as  written  in  the 
signature  book;  but  where  the  depositor  cannot  write,  it  is 
the  custom  to  ask  certain  questions,  the  answers  to  which 
are  entered  in  the  sigi&ture  book  as  a  means  of  identifica- 
tion. 

The  errors  relied  on  here  are  in  the  giving  and  refusal « 
of  certain  instructions  by  the  trial  court.  The  defendants 
requested  the  court  to  instnkct  the  jury  among  other  things 
as  follows:  1.  If  the  jury  find  from  the  evidence  that  the 
money  was  delivered  to  the  receiving  teller  by  a  person 
other  than  the  plaintiff,  and  that  he  deposited  the  same 
and  signed  the  signature  book,  and  thereafter  returned  the 
certificate  of  deposit  properly  endorsed,  and  received  the 
money  therefor,  and  the  bank  or  the  paying  teller  had  no 
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leason  to  belieye  that  he  was  not  the  owner  thereof,  the 
plaintiff  cannot  recover.  2.  If  you  find  from  the  evidence 
that  it  is  a  general  banking  custom,  or  a  custom  among  the 
banks  of  the  city  of  Portland,  where  a  person  brings 
money  to  a  bank  and  asks  for  a  certificate  of  deposit,  and 
signs  the  signature  book  with  a  name  which  is  not  his  own, 
and  which  the  bank  has  no  reason  to  believe  is  not  his 
genuine  name,  to  cash  such  certificate  upon  return  thereof, 
with  the  proper  endorsement  thereon,  without  further 
inquiry,  and  that  such  were  the  facts  in  this  case,  such 
action  on  the  part  of  the  bank  does  not  constitute  negli- 
gence on  its  part  3.  If  you  find  from  the  evidence  that 
the  plaintiff  came  into  the  bank  with  a  third  person  in  this 
case,  and  stood  by  while  the  third  person  deposited  the 
money,  signed  the  signature  book,  and  received  the  certifi- 
cate of  deposit,  without  protest  or  objection  on  his  part,  and 
that  the  teller  of  said  bank  did  not  know  or  had  no  reason 
to  believe  that  the  plaintiff  was  interested  therein,  and 
defendant  thereafter  repaid  the  amount  of  such  certificate 
to  such  third  person  upon  the  return  of  such  certificate  by 
him  properly  endorsed,  plaintiff  is  estopped  in  this  case 
and  cannot  recover. 

Each  of  these  instructions  being  refused,  an  exception 
was  duly  noted  and  the  ruling  of  the  court  thereon  is  now 
assigned  as  error.  These  instructions  were  designed  to 
state  the  law  as  applicable  to  the  facts  as  contended  for  by 
defendants,  and  we  think  should  have  been  given.  If,  as 
defendants  claim,  the  money  in  dispute  was  deposited  in 
the  bank  by  Antone,  who  represented  his  name  to  be  Saverio 
Fiore,  which  the  bank  supposed  to  be  true,  and  the  certifi- 
cate of  deposit  was  issued  and  delivered  to  him  intending 
thereby  to  make  it  payable  to  the  person  to  whom  delivered, 
and  that  he  wrote  the  name  Saverio  Fiore  in  the  signature 
book  of  the  bank  as  and  for  his  genuine  signature,  and 
afterwards,  upon  return  of  the  certificate  endorsed  with  the 
name  appearing  in  the  signature  book,  the  money  was  paid 
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to  him  without  any  knowledge  that  it  belonged  to  some 
other  person,  it  seems  to  us  clear,  in  view  of  the  banking 
custom  in  such  cases,  that  defendants  are  not  liable  to 
plaintiff  in  this  action,  although  in  fact  the  money  may 
have  belonged  to  him.  Their  contract  was  with  the  person 
with  whom  they  dealt  and  who  deposited  the  money,  under 
the  name  by  which  he  was  known  at  the  time,  and  their 
obligation  was  to  re-pay  the  money  to  him  or  his  order, 
upon  the  return  of  the  certificate  properly  endorsed.  They 
contracted  with  him  under  the  name  of  Saverio  Fiore, 
believing  that  to  be  his  true  name,  issued  and  deUvered 
to  him  the  certificate  of  deposit  in  such  name,  thereby 
intending  to  make  it  payable  to  the  person  to  whom  it 
was  delivered;  and  although  they  may  have  been  mistaken 
in  the  name  of  the  man,  the  person  with  whom  they  dealt 
was  the  person  intended  by  them  as  the  payee  of  the  cer- 
tificate, designated  by  the  name  by  which  he  was  known 
in  the  transaction;  and  when  he  returned  the  certificate, 
endorsed  with  the  signature  appearing  in  the  signature 
book,  and  it  was  paid,  without  knowledge  of  the  claim  of 
any  other  person,  and  under  the  belief  that  the  money 
belonged  to  him,  their  contract  was  oomplied  with.  If 
Antone  had  possession  of  the  money,  deposited  it  in  the 
bank,  and  dealt  with  it  as  his  own,  the  bank  had  a  right  to 
assume,  without  further  inquiry,  unless  there  was  some- 
thing in  the  transaction  itself  to  arouse  suspicion,  that  the 
money  belonged  to  him,  and  that  he  was  dealing  in  his 
true  name;  and  their  contract,  if  the  facts  are  as  they 
claim,  was  to  pay  the  money  to  him,  or  his  order,  and  this 
they  have  done,  and  ought  not  now  to  be  required  to  pay 
it  again  to  a  person  with  whom  they  had  no  dealings  and 
who  was  in  no  way  connected  with  the  transaction.  {Robertson 
V.  Coleman,  141  Mass.  23^;  55  Am.  Rep.  471;  Emporia  NaL 
Bank  V.  SlioiweU,  35  Kan.  360;  57  Am.  Rep.  171;  U.  8.  V. 
^tt^  Exchange  Bank,  45  Fed.  Rep.  163.) 
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It  is  argued,  however,  that  because  the  certificate  of 
deposit  was  in  terms  made  payable  to  Saverio  Fiore,  the 
defendants  were  bound  at  their  peril  to  see  that  it  was  paid 
to  no  other  person,  and  it  is  immaterial  from  whom  they 
received  the  money;  and  this  we  suppose  was  the  view 
entertained  by  the  court  below,  judging  from  the  entire 
charge  to  the  jury.  This  would  probably  be  so  if  the  con- 
tract had  been  between  the  defendants  and  Saverio  Fiore, 
or  had  it  been  intended  to  make  the  certificate  payable  to 
him,  but  here,  if  defendants'  contention  be  true,  the  con- 
tmct  was  with  the  person  with  whom  they  dealt  and  to 
whom  the  certificate  was  issued  and  delivered,  known  in 
the  transaction  as  Saverio  Fiore,  and  with  no  other  person; 
nor  was  it  intended  that  the  certificate  should  be  paid  to 
any  other  person,  unless  by  the  order  of  the  person  dealing 
with  the  bank.  The  obligation  of  the  bank  was  to  pay  the 
money  on  the  order  of  the  person  from  whom  it  was  received 
and  with  whom  the  contract  was  made,  under  the  name  by 
which  he  was  known  at  the  time.  While  a  bank  may  be 
bound  at  its  peril  to  see  that  the  money  of  a  depositor  is 
only  paid  to  himself  or  order,  it  may  safely  assume,  without 
farther  inquiry,  in  the  absence  of  suspicious  circumstances, 
that  the  name  by  which  the  depositor,  if  a  stranger,  is 
known  in  transaction  is  his  true  name. 

The  question  in  this  case  is,  with  whom  did  the  bank 
deal,  and  who  was  intended  as  the  payee  of  the  certificate? 
The  name  is  only  one  means  of  determining  that  fact. 
The  name  used  in  a  transaction  is  only  one  means  of 
identifying  the  person,  and  is  often  not  the  safest  and  best 
As  was  said  in  RoberUon  v.  Coleman^  eupra,  ''The  name  of  a 
person  is  the  verbal  designation  by  which  he  is  known, 
but  the  visible  presence  of  the  person  affords  surer  means 
of  identifying  him  than  his  name."  This  is  not  a  case 
where  a  person  known  to  the  bank  represented  a  third 
person;  but  according  to  the  defendants'  contention  is  one 
in  which  the  bank  was  dealing  with  a  person  under  the 
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assumption  justified  by  the  circumstances  of  the  transac- 
tion, that  he  had  given  his  true  name,  and  was  the  owner 
C'f  the  money  and  entitled  to  deposit  and  draw  it,  and  this 
question  ought  to  have  been  put  to  the  jury. 

There  is  .yet  another  reason  why  it  seems  to  ns  these 
questions  should  have  been  submitted  to  the  jury.  If,  as 
defendants  contend,  the  money  was  in  the  possession  of 
Antone,  and  by  him  deposited  in  the  bank,  it  was  with 
the  knowledge  and  consent  of  plaintiff,  who  was  present  at 
llie  time,  and  who  thereby,  either  negligently  or  inten- 
iionally,  placed  Antone  in  a  position  to  perpetrate  a  fraud 
upon  the  bank;  and  in  such  case  the  loss  should  fall  upon 
the  one  who  has  been  the  occasion  of  it  Allowing  Uiat 
plaintiff  intended  no  wrong  by  suffering  Antone  to  deal 
with  the  money  as  his  own,  and  that  neither  he  nor  the 
bank  was  at  fault  in  the  matter,  the  loss  should  fall  upon 
him,  because  by  his  act  he  facilitated  the  fraud.  (JSUml  v. 
Benaid,  39  Mo.  277;  90  Am.  Dec.  466.) 

In  the  language  of  Lord  Mansfield,  in  Price  v.  Neal^  3 
Burrows,  1357,  "It  is  a  misfortune  which  has  happened 
without  the  defendant's  fault  or  neglect.  If  there  wer«  no 
neglect  in  the  plaintiff,  yet  there  is  no  reason  to  throw  off 
the  loss  from  one  innocent  man  upon  another  innocent 
man.  But  in  this  case,  if  there  were  any  fault  or  negli- 
gence of  any  one,  it  certainly  was  in  the  plaintiff  and  not 
in  the  defendant'' 

That  portion  of  the  instruction  of  the  court,  that  the 
man  who  controlled  the  money,  whether  he  was  accom- 
panied by  other  persons  or  not  when  he  went  into  the 
banTc,  and  who  negotiated  with  and  delivered  the  money 
to  the  teller,  might  properly  be  deemed  by  the  bank  the 
owner  of  the  money,  and  if  the  bank  people,  notwithstand- 
ing this  fact,  accepted  and  acted  upon  the  statements  of 
Antone,  it  was  a  question  for  the  jury,  whether  in  so  doing 
they  exercised  reasonable  diligence,  was,  we  think,  when 
viewed  in  the  light  of  the  entire  charge  and  plaintiff's 
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testimony,  a  presentation  of  the  case  as  made  by  plaintiff, 
and  no  error  of  which  defendants  can  complain.  If  plain- 
tiff was  in  possession  of  the  money,  and  delivered  it  to  the 
teller  for  deposit,  and  the  teller  allowed  Antone  to  write 
plaintiff's  name  in  the  signature  book,  as  and  for  his  sig- 
nature, it  was  perhaps  a  question  for  the  jury  whether  the 
teller  exercised  reasonable  care  and  diligence  in  so  doing, 
although  from  the  evidence  in  this  case,  it  would  seem 
there  is  but  little  room  for  controversy  on  that  question. 

At  the  argument  we  were  urged  to  affirm  the  judgment 
in  this  case  for  informality  in  the  bill  of  exceptions,  in 
stating  all  the  evidence  given  on  the  trial  as  extended 
from  the  stenographer's  notes  in  place  of  only  so  much 
thereof  as  is  necessary  to  explain  the  exceptions  taken; 
but  as  the  errors  relied  on  are  in  the  giving  and  refusal 
of  certain  instructions,  which  are  so  stated  in  the  bill  of 
exceptions  as  to  be  easily  understood,  we  do  not  feel  justi- 
fied in  refusing  to  examine  them,  but  cannot  refrain  from 
condemning  the  practice  which  seems  to  be  frequently 
adopted,  of  making  a  part  of  the  bill  of  exceptions  all  the 
evidence  given  on  the  trial  when  no  questions  are  pre- 
sented for  review  calling  for  an  examination  of  the  evi- 
dence. This  practice  is  in  disregard  of  the  plain  provisions 
of  the  statute.  Code,  §  232,  as  well  as  all  rules  governing 
the  preparation  of  bills  of  exceptions.  (State  v.  Drake,  11 
Or.  396 ;  Janefway  v.  HoUAony  19  Or.  97.)  It  is  unnecessarily 
expensive  to  litigants,  and  imposes  the  arduous  task  upon 
this  court  of  examining  a  vast  amount  of  irrelevant  and 
immaterial  matters.  The  bill  of  exceptions  in  this  case 
contains  of  evidence  over  sixty  type-written  pages,  while 
the  fitcts  upon  which  the  questions  sought  to  be  reviewed 
are  founded  could  have  been  more  clearly  and  intelli^bly 
stated  in  two  or  three.  Such  a  practice  ought, cot  to  be 
encouraged;  and  in  taxing  costs  in  this  cc^irt  the  clerk 
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will  be  directed  not  to  allow  anytliing  on  account  of  the 
evidence  contained  in  the  bill  of  exceptions. 

The  judgment  is  reversed  and  a  new  trial  ordered, 

f&  «w/  '■ 

-g=^'  [  Filed  April  6, 1892.] 

_!L!1!'       In  re  estate  OF  WARREN  H.  MILLS,  'Deceased. 
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40  420  Exbcdtobs  and  Administratobs — Failubb  to  File  Inventory — Removal.— 

A  failure  to  make  and  return  an  inventory  of  the  estate  by  an  executor 
or  administrator,  within  the  time  aUowed  by  law,  is  a  violation  of  duty 
for  which  he  is  subject  to  removal. 

Administrator — Trustee — Property  of  Estate  —  CoNFLicriNG  Claims.— 
An  administrator  is  a  quasi  trustee,  and  should  be  a  person  who  is  not 
interested  adversely  to  the  estate  in  property  which  is  the  subject  of 
administration,  and  who  will,  while  carefally  guarding  the  interests  of 
the  estate,  stand  at  least  indifferent  between  it  and  claimants  of  the 
property. 

Klamath  county :  L.  R  Webster,  Judge. 
PlaintiflF  appeals.    Reversed. 
Frank  V.  Drake,  for  Appellant. 

■ 

N,  B,  Knight,  for  Respondent. 

Bean,  J. — ^This  is  a  proceeding  for  the  removal  of  an 
administrator  for  a  failure  to  file  an  inventory  of  the  estate 
of  his  decedent.  On  January  22, 1890,  W.  H.  Mills  died 
seized  and  possessed  of  a  large  amount  of  property  in 
.  Klamath  county,  Oregon,  leaving  as  his  sole  heir  his  son 
Warren  P.  Mills,  who  intermarried  with  the  petitioner 
herein  and  died  in  November  following,  leaving  his  wife 
as  his  devisee.  At  the  time  of  his  death,  W.  H.  Mills  and 
one  J.  B.  Rider  owned  a  large  amount  of  real  estate,  and 
were  equal  partners  in  the  business  of  farming,  and  raising, 
biTf  ing  and  selling  stock,  and  by  their  lessee  were  in  pos- 
session \of  personal  property  of  the  probable  value  of  four 
thousand^cftallars.  On  July  21,  1890,  Fred  H.  Mills  was 
duly  appointea\administrator  of  the  estate  of  W.  H.  Mills, 
qualified  and  enWed  upon  the  discharge  of  his  duties,  but 
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in  the  inventory  filed  by  him,  failed  and  neglected  to 
include  any  of  the  personal  property  in  the  possession  of 
W.  H.  Mills  at  the  time  of  his  death.  As  a  reason  for 
omitting  this  property  from  tlie  inventory,  the  adminis- 
trator claims  to  have  purchased  it  from  Warren  F.  Mills 
subsequent  to  the  death  of  his  father  and  of  his  appoint- 
ment as  administrator.  By  reason  of  such  purchase,  he 
now  claims  to  be  the  owner  of  the  property,  that  it  does  not 
belong  to  the  estate,  and  therefore  should  not  be  included 
in  the  inventory. 

The  contention  of  the  petitioner  is,  that  the  alleged  pur- 
chase by  the  administrator  of  Warren  F.  Mills  was  not  in 
fact  made;  and  if  it  were,  the  heir  had  no  interest  in  the 
property  which  he  could  convey  pending  the  settlement  of 
the  estate,  and  that  the  administrator  is  prohibited  by  law 
(Hill's  Code,  §  1162)  from  purchasing  property  belonging 
to  the  estate. 

A  vast  amount  of  testimony  has  been  taken  and  is  in 
the  record,  and  learned  and  exhaustive  briefs  have  been 
filed,  as  well  as  oral  arguments  made,  touching  the  ques- 
tions thus  suggested;  but  in  the  view  we  have  taken  of  this 
matter,  it  is  unnecessary  for  us  to  enter  upon  an  examina- 
tion of  the  validity  of  the  alleged  sale  by  Warren  F.  Mills 
to  the  administrator.  In  re  HoUiday  Estate^  18  Or.  168,  it 
was  held  by  this  court  that  a  failure  to  make  and  return 
an  inventory  of  the  estate  by  an  executor  or  administrator 
within  the  time  allowed  by  law,  is  a  violation  of  duty  for 
which  he  is  subject  to  removal.  At  the  time  of  the  death 
of  W.  H.  Mills,  he  was  in  possession  and  at  least  prima  facie 
the  owner  of  this  property,  and  it  should  have  been  included 
in  the  inventory  of  his  estate;  and  for  an  intentional  neg- 
lect so  to  do,  the  administrator  is  subject  to  removal,  under 
the  decision  mentioned. 

In  addition  to  this,  it  is  apparent  from  the  mere  state- 
ment of  the  claims  of  the  petitioner  and  the  administrator, 
that  there  is  a  direct  conflict  in  interest  between  the  estate 
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and  Fred  H.  Mills,  and  that  he  cannot  act  indifferently  in 
the  matter.  An  administrator  stands  in  the  position,  so  to 
speak,  of  a  trustee,  and  should  be  a  person  who  can  and 
will  carefully  guard  the  interests  of  the  estate,  and  at  least 
stand  indifferent  between  it  and  claimants  to  the  property. 
This  Fred  H.  Mills  cannot  do ;  and  he  must  necessarily,  if 
allowed  to  act  as  administrator,  sacrifice  the  interests  of  the 
estate,  if  any,  in  this  property,  or  his  own  interests,  and  it 
is  expecting  too  much  of  human  nature  to  assume  the 
latter.  We  do  not  conceive  this  to  be  a  proper  proceeding  in 
which  to  try  the  question  of  the  title  to  this  property,  and 
therefore  do  not  express  or  indicate  any  opinion  thereon; 
nor  as  a  fact  have  we  examined  the  testimony  further  than 
to  see  that  there  is  a  real  and  substantial  controversy,  and 
one  which  must  be  tried  in  the  proper  forum,  the  estate 
being  represented  by  some  person  as  administrator  who  is 
in  a  position  to  assert  its  rights,  if  any.  It  is  sufficient  for 
us  to  know  that  the  interests  of  Fred  H.  Mills  as  an  indi- 
vidual and  as  administrator  are  so  antagonistic  that  they 
cannot  be  represented  by  the  same  person. 

It  follows,  therefore,  that  the  decree  of  the  court  below 
must  be  reversed,  and  this  cause  remanded  with  directions 
to  the  county  court  to  remove  the  administrator  and  appcmit 
some  suitable  person  in  his  place. 


[Filed  Aprils,  1892.] 

R.  G.  McDonald  v.  r.  j.  holmes. 

pABTiTBits— Joiirr  Debtobs — Statute  of  LiiciTATioirs. — It  is  a  general  rale, 
that  a  joint  debtor  may,  as  soon  as  he  has  paid  more  than  his  share  of  any 
single  joint  debt,  enforce  contribution  from  his  fellow-debtor  as  to  that 
debt;  but  as  between  partners,  this  principle  does  not  apply,  the  rale  in 
such  case  being,  that  no  cause  of  suit  or  action  arises  in  fiiror  of  one 
against  the  other  for  contribution,  and  the  statute  of  limitations  does  not 
begin  to  run,  until  the  partnership  business  is  tally  siettled  and  a  balance 
in  favor  of  one  or  the  other  ascertained,  notwithstanding  the  portnenhSp 
itself  may  have  been  previously  dissolved. 
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Multnomah  county :  L.  B.  Ste abns,  Judge. 
Plaintiff  appeals.    Affirmed. 
Milton  W.  SmUkj  and  Walter  S,  Perry ,  for  Appellant 
F.  R.  Strong,  for  Respondent 

Lord,  J. — This  is  a  suit  in  equity,  brought  by  the 
plaintiff  against  the  defendant  to  compel  contribution  on 
aceount  of  the  payment  by  him  of  a  certain  judgment 
obtained  against  the  plaintiff  and  defendant  as  partners. 
It  appears  from  the  complaint  that  the  plaintiff  and  defend- 
ant were  equal  partners  during  the  year  1881,  and  for  some 
time  prior  thereto,  doing  business  under  the  firm  name  of 
R.  6.  McDonald,  and  that  they  failed  in  business,  owing 
considerable  sums  of  money  to  various  individuals  and 
firms;  that  among  those  having  claims  against  the  firm  of 
R.  6.  McDonald  were  Oberfelder  Bros.  &  Ca,  who,  on  the 
seyenth  day  of  March,  1882,  obtained  judgment  against  the 
plamtiff  and  defendant  as  partners  for  the  sum  of  one 
thousand  two  hundred  and  sixteen  dollars  and  eighty-eight 
cents,  and  twenty-one  dollars  and  seventy-five  cents  costs 
and  disbursements;  that  the  said  judgmentwas  duly  entered 
in  the  proper  records  and  kept  in  full  force  and  effect ;  that 
on  the  fifth  day  of  September,  1890,  an  execution  was  issued 
in  favor  of  the  said  Oberfelder  Broa  &  Co.,  and  that  the 
same  was  duly  paid  thereunder  by  the  plaintiff,  amounting 
to  the  sum  of  one  thousand  eight  hundred  and  seventy 
dollars  and  twenty-nine  cents.  It  is  to  recover  one-half  of 
this  sum,  so  paid  by  the  plaintiff,  with  interest  at  six  per 
cent  from  the  last  date  aforesaid,  that  this  suit  is  brought. 

The  defendant  answered,  and  set  up  as  a  separate  defense 
in  substance  that  the  plaintiff  and  defendant  were  equal 
partners  engaged  in  business  in  the  city  of  Las  Vegas  in 
the  territory  of  New  Mexico,  and  that  sometime  in  July, 
1881,  as  such  partners,  they  &.iled  in  business  and  became 
iiisolvent  owing  to  divers  persons  divers  and  sundry  sums 


214  McDonald  v.  Holmes.  [  Sup.  CL 

opinion  of  the  oonzt — Lobd,  J. 

of  money;  that  since  said  date  the  defendant  had  paid  on 
account  of  said  partnership  to  the  creditors  of  said  firm  the 
amounts  hereinafter  specified,  interest  included,  which,  for 
brevity,  may  be  thus  tabulated: 

1881,  December.     J.  C.  Brunner  &  Co. |122  61 

1882,  January.        Gunther  &  Co 755  43 

1881,  February.  ^ 

1881,  November.  V  Craft,  Holmes  &  Co 156  94 

1882,  February,  j 

1882,  June.  C.  F.  Herman 78  88 

1882,  July.  Udell,  Schemening  &  Co 45  00 

1883,  April.  J.  P.  Campbell 82  00 

1882,  October. 

1882,  December.  >A.  Man  &  Co 158  40 

1888,  April. 
1882,  January. 

1882,  December.  >Cook  &  Bemheim 199  56 

1883,  June. 

1882,  July.  ^ 

1883,  June.  V  Charles  Bebstock  &  Co 150  57 

1883,  July.  J 

1883,  July.  F.  M.  James  &  Son 6  00 

1882,  March.  ^ 

1883,  March.  V  Philip  Best  Brewing  Co 595  56 

1884,  March.  J 

That  all  said  payments  were  made  for  and  on  account 
of  the  indebtedness  of  said  firm,  composed  of  the  plaintiff 
and  defendant,  and  are  a  part  of  the  same  transaction  set 
forth  by  the  plaintiff  in  his  complaint,  and  that  plaintiff  is 
liable  to  the  defendant  for  one-half  the  sum  or  sums  paid, 
etc.,  but  that  plaintiff  has  not  paid  defendant  any  part  or 
portion  of  said  sum  or  sums  of  money,  etc. 

There  is  another  separate  defense  set  up,  but  the  view 
we  take  of  the  case  renders  its  statement  unnecessary. 

The  plaintiff  demurred  to  all  the  new  matter  set  up  in 
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the  answer  upon  the  grounds,  (1)  of  the  insufficiency  of 
the  facts  alleged,  and  (2)  the  statute  of  limitations.  The 
demurrer  was  overruled  by  the  trial  court,  and  from  the 
judgment  rendered  thereon  this  appeal  is  taken.  The  con- 
tention  for  the  plaintiff  is,  that  when  the  partnership  was 
dissolved  it  terminated  the  relation  of  the  parties  as  part- 
ners, and  that  thereafter  they  stood  to  each  other  in  the 
relation  of  one  joint  debtor  to  the  other  as  to  the  liabilities 
of  the  firm.  Hence,  he  claims  that  this  is  a  suit  by  one  of 
two  joint  debtors  against  his  fellow-debtor  to  recover  con- 
tribution for  one-half  of  a  joint  debt  paid  by  him,  and  that 
the  items  set  up  by  the  defendant  in  his  separate  defense 
are  simply  claims  for  contribution  by  one  joint  debtor 
against  another;  and  consequently,  upon  the  theory,  as  we 
suppose,  that  each  debt  at  the  date  of  its  payment  repre- 
sented a  cause  of  suit  for  contribution,  the  statute  began  to 
run  against  each  debt  when  paid.  But  we  do  not  so  under- 
stand the  law. 

In  the  absence  of  any  arrangement  as  to  existing  liabili- 
ties after  dissolution,  the  partnership  relation  between  the 
partners  remains  until  the  partnership  affairs  are  adjusted. 
A  debt  due  by  the  firm  is  a  partnership  debt  as  much  after 
the  dissolution  as  before  it,  as  in  like  manner  property 
owned  by  the  partnership  remains  partnership  property 
until  disposed  of  or  segregated.  The  interest  of  a  partner 
in  the  partnership  property  is  not  in  any  particular  part 
or  portion  of  it,  but  his  share  is  in  the  balance  remaining 
after  the  payment  of  the  partnership  debts,  and  after  the 
settlement  of  the  accounts  between  the  several  partners, 
"For,"  as  Houck,  J.,  said,  "his  co-partners  have  a  specific 
lien  on  his  share  of  the  assets  of  the  partnership  to  secure 
his  indebtedness  to  the  firm;  and  in  the  ascertainment  of 
his  interest  in  the  property  of  the  firm,  his  indebtedness 
thereto  must  be  taken  into  account  and  settled  out  of  his 
share."  ( Over  v.  HetheringUmy  66  Ind.  369.)  Nor  is  there 
any  implied  promise,  when  a  partner  pays  a  debt  of  the 
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firm,  that  his  co-partners  diall  pay  him  their  proportion  of 
the  debt  so  paid  as  it  exists  between  joint  debtors  when  one 
joint  debtor  pays  the  joint  debt.  "Where  two  independent 
parties  owe  a  joint  debt,"  said  the  court  in  White  v,  Harlow^ 
5  Gray,  468,  "and  one  pays  the  whole,  which  he  may  be 
compelled  to  do  by  the  creditor,  the  law,  in  the  absence  of 
any  express  agreement  of  such  debtors,  implies  a  promise 
of  the  co-debtor  to  him  who  has  thus  paid  the  whole,  to 
pay  him  one-half  of  the  common  debt  thus  discharged. 
But  when  one  partner  thus  pays  the  whole  debt,  the  law 
implies  no  such  promise;  it  merely  authorizes  him  to 
charge  the  whole  to  the  firm  in  the  partnership  account  of 
which  he  will  have  the  benefit  as  a  credit  on  settlement  of 
that  account  voluntarily  or  by  a  suit  in  equity."  The 
difiference  grows  out  of  the  legal  relation  of  the  parties. 
Partnership  transactions  are  not  a  disjointed  collection  of 
distinct  and  separate  matters.  "No  partner,"  says  Mr. 
Parsons,  "has  a  several  and  personal  claim  on  any  other 
partner  for  any  matter  in  which  the  partnership  is  inter- 
ested, because  neither  can  the  partners  be  separated,  all 
being  interested  both  as  plaintiffs  and  defendants,  nor  can 
any  claim  or  item  of  claim  be  separated  from  the  other 
interests  of  the  partnership.  One  partner  may  to-day  pay 
much  more  or  much  less  than  the  sum  which  would  fall 
upon  him  to  pay  in  proportion,  either  to  the  number  of  the 
partners,  or  to  his  share  or  interest  in  the  concern.  But 
yesterday  he  may  have  done  just  the  reverse;  and  the 
charge  or  credit  of  yesterday  must  be  brought  into  connec- 
tion with  the  charge  or  credit  of  to-day,  before  it  can  be 
ascertained  whether  he  has  paid  too  much  or  too  little,  and 
therefore  whether  he  may  claim  of  the  other  partners  or 
they  of  him.  But,  to  settle  this  question  finally  and  justly , 
the  charges  and  credits  of  all  other  days,  and  not  only  so, 
but  of  all  the  other  partners,  must  be  taken  into  considera- 
tion, before  it  can  be  ascertained  whether  the  plaintiff  has 
a  valid  claim  against  the  defendant."    (Pars,  Part  *268.) 


.,' 
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Nor  can  one  partner,  who  has  paid  a  partnership  debt, 
sue  his  co-partner  for  contribution,  without  showing  that 
the  partnership  afifairs  have  been  fully  settled.  The  right 
depends  upon  the  state  of  accounts  then  existing.  ''One 
partner,"  said  Elliott,  J.,  "  who  pays  a  partnership  debt, 
cannot  sue  his  co-partner  for  contribution  without  showing 
that  the  partnership  affairs  have  been  fully  settled.  It  may 
he  true  that  a  partner  has  paid  all  of  a  specific  partnership 
liability  and  yet  be  indebted  to  his  associate.  The  right  to 
compel  contribution  depends  upon  the  state  of  the  accounts 
between  the  parties  upon  the  adjustment  of  all  partnership 
a&irs.  ^  *  *  The  reason  of  this  rule  is,  that  until  all 
the  partnership  affairs  are  adjusted,  there  can  be  no  adju- 
dication of  the  rights  of  the  parties  as  to  one  only  of  an 
entire  series  of  transactions.  In  order  to  determine  the 
rights  of  the  partners  as  to  one  of  many  partnership  trans- 
actions, it  is  necessary  to  know  their  rights  as  to  all,  for  the 
partnership  business  is  a  continuous  thing,  not  a  broken 
and  disjointed  collection  of  distinct  and  separate  affairs.'' 
{Orossley  v.  Taylor ,  83  Ind.  337.)  When  the  affairs  of  a  part- 
nership have  been  adjusted  and  settled,  and  a  balance 
appears  in  favor  of  one  of  the  partners,  a  suit  for  contri- 
bution lies  as  well  in  equity  as  at  law,  for  the  remedies  are 
concurrent.  {McGunn  v.  HanUn,  29  Mich.  476.)  Hence, 
one  partner  cannot  sue  another  for  his  share  of  any  par- 
ticular debt  or  transaction  while  the  partnership  accounts 
are  unadjusted,  although  the  firm  may  have  been  dissolved. 
(Harris  v.  Harris,  39  N.  H.  45.)  The  conceded  facts  in  this 
case  show  that  the  partnership  has  been  dissolved,  but  that 
there  has  been  no  settlement  or  winding  up  of  the  partner- 
ship affairs  between  the  partners  so  as  to  show  what,  if 
anything,  is  due  from  one  to  the  other.  In  such  case,  one 
partner  cannot  sue  the  other  for  contribution,  either  at  law 
or  in  equity,  for  any  matter  or  transaction  connected  with 
the  co-partnership,  until  the  partnership  affairs  have  been 
adjusted  and  a  balance  found  due  from  one  to  the  other. 
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One  partner  may  sue  another  at  law  where  the  cause  of 
action  was  never  connected  with  the  partnership,  or  has 
been  separated  from  it  by  explicit  acts,  or  where  the  part- 
nership is  confined  to  a  single  traosactioQ.  {Lam-ence  v.  Qarh, 
9  Dana,  *257;  35  Am.  Dea  133.) 

Mr.  Justice  Story  says :  "  The  cases  in  which  a  recovery 
can  be  had  at  law  by  way  of  contribution  between  partners 
are  very  few,  and  stand  upon  special  circumstances.  The 
usual,  and  indeed  almost  the  only,  elTectual  remedy  is  in 
equity,  where  an  account  of  all  the  partnership  transactions 
can  be  taken."    (1  Story  Eq.  Jur.  §  504.) 

As  this  suit  is  by  one  partner  against  the  other  to  compel 
contribution  for  the  payment  of  a  partnership  debt,  when 
the  facts  show  that  there  has  been  no  accounting  or  settle- 
ment of  the  partnership  afifairs,  it  results  that  it  cannot  be 
maintained,  unless  the  suit  is  allowed  to  embrace  an  account- 
ing and  full  settlement  of  the  partnership  affairs,  and  then 
only  to  recover  such  excess  as  appears  after  such  accounting 
and  settlement  that  the  plaintiff  has  paid  beyond  his  share. 
Until  this  balance  is  ascertained  in  favor  of  one  or  the  other 
partner,  there  exists  no  cause  of  action  for  contribution ;  and 
until  a  cause  of  action  exists,  the  statute  of  limitation  does 
not  begin  to  run. 

There  was  no  error  in  overruling  the  demurrer. 


[FUed  April  6, 1882.] 

JAMES  A.  RUTHERFORD  et  al.  v.  J.  W.  HILL  et  al. 

Inoobpobatobs — Pabtnbbs — AssuMiirG  CoBPOBATB  Name. — Where  three  or 
more  peTsons  execute  and  file  articles  of  incorporation  under  the  laws  of 
this  state,  and  do  nothing  ftirther  toward  effecting  an  organization  at 
carrying  on  the  proposed  business,  they  do  not  thereby  become  liable  as 
partners,  although  one  of  them  assumes  to  do  business  under  the  pro* 
posed  corporate  name  and  incurs  liabilities  in  that  name. 

Multnomah  county :  E.  D.  Sh attuck,  Judge. 
Defendants  appeal.    Reversed* 
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The  defendants  are  sued  as  partners  under  the  name 
and  style  of  the  Himes  Printing  Company.  The  com- 
plaint does  not  anywhere  allege  that  the  defendants  en- 
tered into  an  agreement  of  co-partnership,  but  in  lieu 
thereof  the  following  facts  are  alleged:  "That  the  defend- 
ants, on  or  about  the  fifth  day  of  September,  1890,  exe- 
cuted, acknowledged,  and  filed  in  the  office  of  the  clerk  of 
the  county  court  of  Multnomah  county,  and  in  the  office  of 
the  secretary  of  state  at  Salem,  Oregon,  certain  articles  of 
incorporation  as  the  Hime»  Printing  Company;  that  the 
defendants,  in  violation  of  the  laws  for  the  formation  of 
corporations  subsisting  in  the  state  of  Oregon,  negligently 
failed  to  provide  a  stock-book  and  to  secure  stock  subscrip- 
tions to  said  corporation;  that  in  spite  of  their  said  viola- 
tion of  the  law,  the  defendants  undertook  to  carry  on  the 
business  provided  for  in  said  articles  of  incorporation, 
appointed  one  George  H.  Himes  superintendent  of  their 
said  business,  and  authorized  him  and  the  defendant  Sher- 
man Martin  to  represent  them  in  all  the  transactions  of 
said  business;  that  said  business  was  carried  on  under  the 
firm  name  and  title  of  the  Himes  Printing  Company;  that 
between  May  1,  and  September  1, 1891,  the  plaintiflf,  at  the 
instance  and  request  of  the  defendants,  through  their 
agents,  the  aforesaid  Himes  and  the  defendant  Martin,  per- 
formed certain  labor  and  services  for  the  defendants,  of  the 
reasonable  and  agreed  value  of  two  hundred  and.  thirteen 
dollars  and  fourteen  cents,  which  sum  the  defendants 
promised  to  pay ;  that  the  plaintifiEs  performed  the  afore- 
said work,  relying  on  the  credit  and  representations  of  the 
defendants  for  their  payment." 

Earbart  and  Hill  answered  separately,  and  each  of 
them  denied  every  material  allegation  of  the  complaint, 
ttcept  they  did  not  deny  executing  and  filing  the  articles 
of  incorporation  of  the  Himes  Printing  Company. 

The  jury  returned  a  verdict  against  the  defendants 
Earhart  and  Hill  for  the  amount  claimedj  and  a  judg- 
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ment  was  entered  thereon^  from  which  this  appeal  was 
taken. 

George  H,  DurTiam,  and  J.  F.  Watson,  for  Appellanta 

WaUace  McOammant,  for  Respondents. 

Strahan,  C.  J. — ^At  the  conclusion  of  the  evidence,  the 
defendants  Hill  and  Earhart  asked  the  court  to  instruct  the 
jury  as  follows:  ^'1.  The  execution  and  filing  of  the  arti- 
cles of  incorporation  of  the  Himes  Printing  Company  by 
said  mil  and  Earhart,  in  connection  with  the  defendant 
Sherman  Martin,  would  not  itself  make  them  pairtners  with 
Martin,  or  render  them  liable  in  this  action.  2.  Said 
defendants  Hill  and  E2arhart  cannot  be  charged  in  this 
action  unless  it  has  been  shown  by  a  preponderance  of  the 
evidence  that  they  had  notice  of  their  being  held  oat  as 
such  partners,  and  plaintiffs  also  had  notice  thereof  before 
or  at  the  time  they  performed  the  labor  and  services  alleged 
in  the  complaint  and  performed  the  same  on  the  faith 
thereof.  3.  The  plainti£b  cannot  recover  in  this  action 
against  Hill  and  Earhart,  unless  it  has  been  proved  by  a 
preponderance  of  the  evidence  that  said  Hill  and  Earhart 
were  partners  in  said  printing  company  at  the  time  the 
contract  for  said  labor  and  services  was  entered  into,  or  at 
the  time  the  same  were  performed,  or  at  the  time  the  con- 
tract was  entered  into,  or  said  labor  and  services  performed, 
undertook  to  carry  on  said  business  of  said  company,  or 
were  interested  as  partners  or  appointed  or  participated  in 
the  appointment  of  George  H.  Himes  as  superintendent  of 
said  business,  or  authorized  him  or  said  Martin  to  repre- 
sent them  in  the  transaction  of  said  business,  or  requested 
through  said  Himes  or  Martin  the  plaintiffs  to  perform  said 
labor  and  service."  No.  4  was  in  effect  a  direction  to  the 
jury  to  return  a  verdict  for  the  defendants  Hill  and  Ear- 
hart. The  defendants  excepted  to  the  rulings  of  the  court 
in  refusing  to  give  each  of  the  foregoing  instructions. 
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The  court  then  instructed  the  jury  as  follows:  "  I  cannot 
4igree  with/you,  Mr.  Durham  and  Judge  Watson,  that  there 
may  not  be  some  other  reasons  why  parties  should  not  be 
bound  than  such  as  usually  arise  from  an  estoppel.  Since 
this  case  has  been  going  on/  it  has  occurred  to  me  whether 
or  not  this  may  not  furnish  a  class  of  itself  for  pronouncing 
8  man  to  be  a  partner.  As  a  general  rule,  the  doctrine  of  ^ 
estoppel  has  got  to  be  made  out  according  to  the  authorities 
yon  have  read;  but  I  am  inclined  to  the  opinion  that  the 
mere  act  of  filing  articles  is  itself  a  holding  out  and  notice 
to  the  world  that  they  are  associated  in  the  business  that 
is  carried  on  under  the  name.  I  do  not  feel  very  certain 
about  it,  but  my  best  conception  of  this  matter  is  that  it 
ought  to  be  considered  the  rule."  An  exception  to  this 
instruction  was  duly  noted.  The  court  also  gave  the  fol- 
lowing instruction:  "If  you  find  from  the  evidence  in  this 
case  that  these  two  defendants  and  Sherman  Martin  filed 
articles  of  incorporation  for  the  purpose  of  carrying  on  the 
printing  business  under  the  name  of  the  Himes  Printing 
Company,  and  that  thereafter  one  of  these  men,  to-wit, 
Sherman  Martin,  took  up  the  business  contemplated  by  this 
corporation,  and  carried  it  on  under  that  nr.me,  and  incurred 
liabilities,  then  all  these  incorporators  that  signed  the  arti- 
cles are  liable,  and  your  verdict  should  be  for  the  plaintiflFs 
for  the  amount  claimed,  provided  you  further  find  that, 
before  they  performed  the  labor  and  rendered  the  services, 
they  ascertained  the  fact  of  these  articles  being  filed,  and 
acted  on  the  faith  of  the  association  of  these  defendants 
with  Sherman  Martin,  and  that  they  were  induced  thereby 
to  perform  the  labor  and  render  the  services."  An  excep- 
tion was  also  taken  to  this  instruction. 

There  was  no  evidence  whatever  before  the  jury  that 
these  defendants  had  anything  to  do  with  the  business  of 
the  Himes  Printing  Company,  or  in  any  way  authorized 
the  same,  except  to  sign  the  articles  of  incorporation.  They 
appointed  no  agents  and  employed  no  laborers,  purchased 
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no  material,  nor  did  they  have  any  knowledge  that  any 
business  was  conducted  under  that  name,  except  the  com- 
pany did  some  printing  for  the  defendant  Hill;  and  when 
a  bill  was  presented  to  him  for  the  same  it  had  at  the  top, 
printed  in  bold  letters,  "The  Himes  Printing  Company, 
incorporated;  Geo.  H.  Himes,  Superintendent;  Sherman 
Martin,  Manager."  There  was  no  evidence  before  the  jury 
that  the  plaintiffs  had  any  actual  knowledge  of  the  filing 
of  the  articles  of  incorportion  at  the  time  they  performed 
the  services  sued  for. 

The  sole  question,  therefore,  seems  to  be  whether  or  not, 
where  three  or  more  persons  sign,  acknowledge,  and  file 
articles  of  incorporation  under  the  laws  of  this  state,  and 
do  nothing  further  towards  effecting  an  organization  or 
carrying  on  the  proposed  business,  and  one  of  them  assumes 
to  do  business  under  the  proposed  corporate  name  and  incurs 
liabilities,  the  other  persons  who  signed  said  articles  are 
liable.  Appellants  maintain  that  in  such  case  there  is  no 
liability  on  the  part  of  those  who  do  not  participate  in  the 
business  either  directly  or  indirectly,  while  the  respondents 
seek  to  maintain  the  reverse  of  this  proposition ;  and  this 
contention  presents  the  only  question  we  need  consider  dn 
this  appeal. 

The  respondent  contends  that  the  executing  and  filing 
of  the  articles  of  incorporation  and  the  assumption  of  the 
corporate  name  by  one  of  the  parties  under  which  he  does 
business,  create  a  partnership  between  all  the  persons  sign* 
ing  said  articles;  and  to  sustain  this  view  he  relies  upon 
these  authorities:  Whipple  v.  Parker^  29  Mich.  369;  Jesmp 
V.  Carnegie^  44  N.  Y.  Sup.  Ct.  260 ;  Colefman  v.  Coleman^  78 
Ind.  344;  Pdiia  v.  Atkimy  60  111.  454;  SmiJLh  v.  Wofrder,^ 
Mo.  382 ;  Gamett  v.  Richardson^  35  Ark.  144 ;  Lind.  Part  5 ; 
Abbott  V.  Omaha  Smelting  Co,  4  Neb.  416 ;  Johnson  v.  Corseff 
34  Minn.  355.  Some  other  authorities  similar  to  these 
in  principle,  might  be  cited,  but  they  add  nothing  to  this 
side  of  the  question.    Without  stopping  to  distinguish 


/ 
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these  cases  from  the  one  now  before  us,  we  think  the  decided 
weight  of  authority,  as  well  as  the  better  reason,  is  the  other 
way.  Fay  v.  Noble,  7  Gush.  188,  is  an  early  case  in  which 
it  was  held  that  the  subscribers  for  and  holders  of  stock  in 
a  manufacturing  corporation,  which  has  been  defectively 
organized  and  transacted  business  under  such  defective 
organization,  do  not  thereby  become  partners,  general  or 
special,  in  such  business.  In  Trowbridge  v.  Scudder,  11 
Cush.  83,  it  was  held  that  the  stockholders  of  a  corporation 
do  not  become  liable  as  partners  on  notes  given  by  the 
treasurer  of  the  corporation,  merely  because  after  organizing 
tiiej  transacted  no  business.  In  First  NaL  Bank  v.  Almy,  117 
Mass.  47G,  it  was  held  that  the  members  of  a  corporation  were 
not  liable  as  partners  by  reason  of  having  transacted  business 
before  the  wliole  capital  stock  was  paid  in  as  required  by  stat- 
ute. In  Humphreys  v.  ilooney,  5  Col,  282,  in  considering 
the  question  now  before  the  court,  it  was  said :  '^  The  doctrine 
of  a  [partnership  liability  in  such  case  is  not  founded  in  law 
reason,  and  is  repugnant  to  the  very  purposes  of  the  statute 
aathorizing  a  cor]X)ration,  one  object  of  which  is  to  limit  in- 
dividual liability.''  Substantially,  the  same  doctrine  is  an- 
nounced in  Gnrtside  Coal  Co.  v.  Ifaxwell,  22  Fed.  Rep.  197; 
Planter^  etc.  Bank  v.  Padgett,  69  Ga.  159;  Stafford  Nat  Bank 
V,  Palmer y  47  Conn.  443;  Ward  v.  Brighxim,  127  Mass.  24; 
Cknlral  etc.  Bank  v.  Walker ,  %(i  N.  Y.  424 ;  Jessup  v.  CJamegie^ 
80  N.  Y.  441 ;  36  Am,  Rep.  643;  Blanchard  v.  Eaull,  44  Cal, 
410;  Morawetz  Corp.  §  743.  And  17  Am.  &  Eng.  Ency.  Law, 
866,  after  stating  that  the  rule  contended  for  by  respond- 
ents had  been  adopted  by  quite  a  large  number  of  cases, 
remarks:  "But  the  weight  of  authority  perhaps  sustains 
the  contrary  rule,  that  if  they  were  acting  under  the  sup- 
position that  they  were  incorporated,  and  were  assuming 
only  the  liability  of  stockholders,  and  not  that  of  partners, 
they  will  not  be  held  liable  as  such";  and  a  long  list  of 
cases  is  cited  to  sustain  this  proposition. 
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It  is  not  doubted  that  cases  might  arise  and  can  readily 
be  imagined  where  the  incorporators  sought  to  be  charged 
might  take  such  part  in  conducting  the  business,  or  hold 
themselves  out  to  the  world  as  partners  or  as  principals  in 
the  business,  that  they  would  be  held  liable;  but  this  would 
grow  out  of  their  conduct  in  carrying  on  the  business,  and 
not  out  of  the  mere  fact  of  signing  and  filing  the  articles. 
If  the  appellants  could  be  held  liable  in  this  case,  such 
liability  would  rest  on  the  mere  act  of  signing  and  filing 
the  articles/ and  not  upon  any  participation  in  the  business, 
either  directly  or  indirectly.  It  would  have  to  r«st  upon 
tlie  theory,  that  by  the  mere  signing  the  articles  with  Mar- 
tin, they  constituted  him  their  general  agent  to  proceed  to 
conduct  the  business  contemplated  by  the  proposed  corpo- 
ration, thus  creating  a  liability  for  any  act  of  his  done 
within  the  scope  of  the  powers  of  the  proposed  corporation* 

No  authority  to  which  our  attention  has  been  directed, 
has  gone  so  far,  and  we  feel  safe  in  saying  that  none  can  be 
found  to  support  that  doctrine.  We  therefore  reverse  the 
judgment,  and  remand  the  cause  for  such  further  proceed- 
ings as  are  not  inconsistent  with  this  opinion. 


'^  ^<«  [Filed  April  6. 1802.] 

K.  M.  RYBERG  v.  THE  PORTLAND  CABLE  RAIL- 
WAY COMPANY. 

Practice— Nonsuit— Cask  ik  Judoxbmt. — It  appearing  from  an  •xaminatioii 
of  the  record  in  this  case,  that  there  was  some  evidence  on  the  part  of 
plain  titr,  however  slight,  to  sustain  the  verdict,  heid,  that  it  was  not  emr 
in  the  court  below  to  deny  the  motion  of  defendant  for  a  nonsuit. 

Multnomah  county:  E.  D.  Shattuck,  Judge, 

Defendant  appeals.    Aiffirmed. 

This  is  an  action  to  recover  damages  for  negligence. 
After  alleging  the  corporate  existence  of  the  defendant,  the 
complaint  proceeds:    "That  on  the  second  day  of  May, 
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1891,  the  plaintiff,  who  is  an  expressman,  and  was  such  at 
the  time  of  the  happening  of  the  injury  hereinafter  referred 
to,  was  lawfully  driving  along  Fifth  street,  a  public  street 
of  the  city  of  Portland,  with  his  express  wagon  and  one 
horse;  that  while  so  passing  along  he  approached  a  deep 
hole,  which  had  been  negligently  left  open  by  the  said 
defendant  corporation  in  its  turntable,  which  was  on  said 
street,  and  of  the  existence  of  which  the  plaintiff  was  with- 
out knowledge  until  his  near  approach  thereto,  and  of  the 
existence  of  which  the  said  defendant  had  full  knowledge; 
that  there  was  no  sign  or  notice  of  the  existence  of  such 
dangerous  place  in  said  street  at  the  time  of  the  plaintiff's 
said  approach ;  that  the  plaintiff  was  compelled,  in  order 
to  avoid  entering  said  hole,  to  turn  his  horse  and  wagon 
across  the  track  of  the  said  defendant,  and  that  while  so 
doing  and  in  the  exercise  of  due  care  and  caution,  and 
while  exercising  every  exertion  to  avoid  a  catastrophe,  and 
vhile  going  in  the  only  direction  in  which  such  accident 
might  be  avoided,  his  said  wagon  was,  by  the  approaching 
car  of  said  defendant,  negligently,  carelessly,  and  without 
due  care  and  caution,  run  into,  overset,  broken,  and  dam- 
aged, and  the  plaintiff  himself  was  thrown  out  over  the  seat 
npon  said  wagon,  and  his  face  and  body  severely  bruised, 
and  he  was  made  sick  and  sore,  and  will  for  some  time 
80  continue."  There  was  a  further  allegation  of  damage 
in  the  sum  of  fifty  dollars  for  injury  to  wagon,  and  damage 
in  the  sum  of  fifty  dollars  because  "  he  will  \$r  prevented 
from  using  his  said  wagon,  by  means  of  which  he  earns 
his  livelihood,  for  the  space  of  two  weeks,"  and  injuries  to 
himself,  in  all,  two  hundred  and  fifty  dollars. 

The.  defendant's  answer,  after  alleging  its  right  and 
franchise  duly  granted  by  the  city  of  Portland  to  run  its 
cars  on  said  North  Fifth  street,  proceeds :  "And  defendant 
further  alleges,  that  on  the  second  day  of  May,  1891,  under 
and  by  virtue  of  said  power,  and  for  a  long  time  prior 

xxn  Ob.— 16. 
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thereto,  it  was  operating  street  cars  by  cable  along  North 
Fifth  street  in  said  city,  under  and  by  virtue  of  its  said 
franchise,  having  constructed  its  street  railway  along  said 
street  to  a  point  near  H  street,  where,  for  the  necessary 
operation  of  its  said  railway  and  cars,  it  had  constructed  a 
turntable;  that  in  said  table  there  was  a  trapdoor  of  suffi- 
cient size  to  admit  the  person  of  a  man  to  descend  beneath 
said  table  to  oil  the  machinery  and  remove  filth  and 
dirt  that  will  accumulate  beneath  the  same;  that  on  said 
second  day  of  May,  1891,  at  about  the  hour  of  eleven 
o'clock  in  the  forenoon,  two  of  its  employes  were  engaged 
in  removing  the  dirt  from  beneath  said  table,  one  being 
beneath  the  same  and  the  other  standing  at  the  trapdoor, 
which  was  then  open  and  on  the  west  side  of  said  turn- 
table; that  while  so  engaged,  and  while  a  car  of  the  defend- 
ant was  just  entering  upon  said  turntable,  the  plaintiff, 
although  warned  by  said  employ!,  who  was  standing  at  said 
trapdoor,  not  to  approach,  which  said  warning  was  given 
while  the  plaintiff  was  more  than  twenty  feet  away,  and 
while  there  was  plenty  of  room  on  the  east  side  of  said 
street  to  pass,  which  said  east  side  was  then  unobstructed, 
negligently,  wilfully,  and  unnecessarily  attempted  to  pass 
between  said  open  trapdoor  and  said  car  of  the  defendant; 
that  in  so  doing,  plaintiff  ran  into  the  car  of  defendant 
broke  the  end  thereof,  and  marred  and  injured  the  same  to 
the  extent  of  twenty-five  dollars ;  that  the  approach  of  the 
plaintiff  at  said  time  was  without  cause  and  unexpected, 
so  that  said  car,  although  moving  slowly,  could  not  be 
entirely  stopped;  that  plaintiff  w^as  driving  at  a  good 
speed,  but  had  plenty  of  time  to  either  entirely  stop  before 
reaching  said  turntable  or  to  turn  to  the  easterly  thereof; 
that  defendant  has  been  compelled  to  repair  said  car  at  a 
cost  of  twenty-five  dollars."  The  reply  denied  the  new 
matter  in  the  answer.  A  trial  before  a  jury  resulted  in  a 
verdict  and  judgment  for  the  plaintiff,  from  which  defend- 
ant appealed. 
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During  the  progreas  of  the  trial  in  the  court  below,  and 
at  the  conclusion  of  the  plaintiff's  evidence,  the  defendant 
moved  for  a  nonsuit,  for  the  reason  the  plaintiff's  evidence 
did  not  prove  a  case  sufficient  to  be  submitted  to  a  jury; 
which  motion  being  overruled,  an  exception  was  duly 
taken. 

E.  K  Northup,  for  Appellant 

McGinn^  Seara  &  Simon,  for  Respondent 

Strahan,  C.  J. — ^There  is  but  one  question  presented  by 
this  record,  and  that  is,  the  action  of  the  court  in  over- 
ruling the  defendant's  motion  for  a  nonsuit,  made  at  the 
ooDcIuaion  of  the  evidence  on  the  part  of  the  plaintiff. 
This  motion  brings  up  the  evidence  on  the  part  of  the 
plaintiff,  and  requires  us  to  say  whether  or  not  there  was 
any  evidence  before  the  jury  at  the  time  the  motion  was 
made,  taking  the  most  favorable  view  of  it,  that  would 
justify  a  verdict  in  favor  of  the  plaintiff.  In  disposing  of 
this  motion,  we  are  to  assume  that  the  witnesses  were 
credible  and  that  their  statements  as  given  are  true. 

The  appellant's  contention  is  directed  to  two  points 
First,  that  there  was  no  evidence  before  the  jury  showing 
that  the  appellant  was  negligent  at  the  time  of  the  injury; 
and,  second,  that  the  evidence  introduced  on  the  part  of 
the  plaintiff  shows  that  he  was  guilty  of  negligence  directly 
contributing  to  the  injury.  We  have  attentively  consid- 
ered the  evidence  bearing  upon  the  first  question;  and 
without  attempting  to  state  its  effect,  there  was  some  evi- 
dence, though  slight,  of  negligence  on  the  part  of  the  plain- 
tiff K,  as  the  evidence  tends  to  prove,  the  space  on  the 
east  side  of  the  turntable  and  between  it  and  the  sidewalk 
was  blocked  up  with  another  team,  it  left  no  passway 
except  over  and  across  the  west  side  of  the  turntable  and  a 
part  of  the  street  If  the  manhole  was  open  at  the  time, 
as  is  admitted  by  both  sides,  it  is  possible  the  plaintiff 
might  have  approached  so  near  it  before  discovering  it 


228  Eybsrg  v.  Pobtland  Cable  Ry.  Co.    [  Sup.  Ct 


Opinion  of  the  court — Stbahak,  0.  J. 


that  he  could  neither  escape  nor  recede,  under  the  im- 
pression that  he  would  be  able  to  pass  on  that  side;  and  if 
there  was  no  one  on  guard  to  warn  off  approaching  teams 
while  the  hole  was  kept  open,  it  would  probably  be  such 
want  of  care  as  would  subject  the  defendant  to  liability  in 
case  of  injury.  And  on  this  theory,  though  the  evidence 
is  not  strong,  nor  if  we  were  called  upon  to  weigh  it,  at  all 
satisfactory,  it  was  possible  for  the  jury  to  give  it  such 
effect  as  to  find  the  verdict  it  did.       , 

On  the  second  question,  or  the  plaintiff's  contributory 
negligence,  the  same  reasoning  applies.  The  manhole 
being  open,  and  so  far  as  appeared  at  the  time  the  motion 
for  a  nonsuit  was  made,  no  one  there  to  guard  or  give 
warning  to  approaching  teams,  the  plaintiff  might  have 
advanced  so  far  that  the  collision  was  inevitable,  under 
the  impression  that  he  could  safely  pass.  We  do  not  say 
that  this  is  the  best  or  even  the  most  probable  or  reason- 
able view  of  the  evidence,  but  it  is  one  the  jury  might  and 
probably  did  adopt;  and  on  this  motion  we  are  unable  to 
say  affirmatively  that  they  erred.  It  was  their  province 
to  take  that  view  of  the  evidence,  if  they  thought  it  the 
most  reasonable,  and  we  could  not  reverse  the  judgment  on 
that  ground  without  directly  invading  their  province.  It 
is  true,  when  such  a  question  comes  before  us,  and  there  is 
no  evidence  on  a  material  issue,  we  have  several  times  felt 
constrained  to  order  a  nonsuit;  but  it  has  been  solely  on 
the  ground  that  there  was  no  evidence  before  the  jury 
which,  within  the  principles  stated,  could  have  authorized 
or  justified  a  verdict  for  the  plaintiff.  In  what  we  have 
said,  no  account  is  taken  of  the  state  of  the  case  after  the 
defendant  introduced  the  evidence  on  its  part.  We  have 
referred  entirely  to  the  evidence  on  the  part  of  the  plaintiff 
at  the  time  the  motion  for  a  nonsuit  was  made.  What 
verdict  the  jury  ought  to  have  rendered  on  the  whole  case, 
it  is  not  our  province  to  decide.    It  involves  the  credibility 
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of  the  witnesses  on  both  sides,  as  well  as  the  effect  of  the 
evidence,  which  were  matters  exclusively  for  the  jury. 

Finding  no  error  in  the  judgment  appealed  from,  the 
same  must  be  affirmed. 


[FUed  April  6, 1882.] 

HARRIET  N.  MORSE  v.  I.  A.  MACRUM  et  al. 

Wills— CoNSTBucrioH — Cuxulatitx  Lxgaoisb — Distbibution. — A  testator, 
by  one  clause  of  his  will,  directed  the  sale  of  certain  realty,  one-half  of 
the  proceeds  thereof  to  be  tamed  oyer  to  H.,  as  trostee,  and  the  income 
thereof  to  be  paid  every  three  months  to  plaintiff  daring  her  lifetime,  and 
made  final  disposition  of  the  ftind  after  plaintiff's  death.  By  another 
clause,  he  bequeathed  to  H.,  as  trustee,  ten  thousand  dollars,  the  income 
thereof  to  be  paid  at  the  end  of  every  three  months  to  plaintiff,  she  to 
receive  the  sum  of  three  hundred  and  seventy-five  dollars  per  quarter 
therefiiom.  If  the  income  derived  finom  said  ten  thousand  dollars  does 
not  reach  three  hundred  and  seventy-five  dollars  per  quarter,  then  the 
deficiency  is  to  be  paid  out  of  the  residuary  estate;  hM^  that  these  are 
cumulative  legacies,  and  that  the  deficiency  in  the  income  provided  for 
in  one  clause,  if  any  such  deficiency  shall  arise,  must  be  paid  out  of  the 
residuary  estate,  and  not  out  of  the  property  named  in  the  other  clause. 

AytnnroB — Dbficienct  in  Leoaciis — RnmuABT  Estatx — Fikal  Srtlv- 
Mnrr. — A  probable  deficiency  in  an  annuity  provided  for  by  a  will  being 
variable  and  undetermined  in  amount,  there  can  be  no  final  settlement 
of  the  estate  until  the  death  of  the  annuitant,  where  the  will  requires 
the  deficiency  to  be  made  up  finom  the  residuaiy  estate. 

Wills,  Whbk  to  Takv  Effect. — A  will  speaks  finom  the  death  of  the  tes- 
tator, and  not  from  its  date  unless  its  language,  by  a  fedi  construction, 
indicate  a  contrary  effect 

On  RzHSABiHa. — 

The  provisions  of  the  will  in  question  having  been  re-examined,  it  Is  held 
that  the  residuary  estate  mentioned  in  the  twenty-third  clause  is  pot 
subject  to  further  charge  in  maldng  up  deficiencies  in  annuities,  and  that 
fin^  aettlement  of  the  estate  is  not  to  be  postponed  on  account  of  any 
such  deficiency. 

Multnomah  county :  L.  B.  Steabns,  Judge. 

Plaintiff  appeals.    Reversed. 

This  proceeding  Involves  the  construction  of  the  will  of 
Levi  G.  Millardy  deceased.  Those  clauses  of  the  will,  the 
construction  of  which  are  involved  in  this  suit,  are  set 
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out  in  hsBc  verba.  After  providing  for  the  sale  of  certaia 
real  estate,  the  testator  continues  in  the  second  subdivision: 
"The  proceeds  of  such  sale  to  be  applied  as  follows:  On^ 
half  I  give  and  bequeath  to  my  nephew,  Ralph  W.  Hoyt, 
as  trustee,  to  be  invested  by  him  in  such  manner  as  to  him 
shall  seem  fit,  and  the  income  to  be  derived  therefrom  to  be 
paid  every  three  months  to  my  sister,  Harriet  N.  Morse, 
during  her  lifetime;  and  in  the  event  of  her  death,  leaving 
her  husband  surviving  her,  then  the  income  derived  from 
said  sum  of  money  to  be  paid  every  three  months  in  equal 
proportions  to  her  daughters,  Eugenia  Morse,  Emma  Morse, 
and  Harriet  Morse,  or  to  the  survivors  of  them,  or  either  of 
them;  and  after  the  death  of  both  their  father  and  mother, 
it  is  my  will  that  said  principal  sum  be  divided  equally, 
share  and  share  alike,  among  said  daughters  of  my  sister, 
Harriet,  or  the  survivor  of  them,  or  either  of  them;  and  in 
the  event  said  Eugenia  Morse,  Emma  Morse,  and  Harriet 
Morse,  or  either  of  them,  do  not  survive  both  their  father 
and  mother,  then  it  is  my  will  that  said  principal  sum  be 
paid  by  said  trustee  to  the  Boys'  and  Girls'  Aid  Society  of 
Oregon."  After  disposing  of  the  other  half  of  the  proceeds 
of  said  real  estate,  the  will  contains  this  provision:  "Third 
— I  give  and  bequeath  to  my  nephew,  Ralph  W.  Hoyt,  as 
trustee,  the  sum  of  ten  thousand  dollars,  which  sum  is  to 
be  invested  by  him  in  such  manner  as  to  him  shall  seem 
fit,  and  the  income  derived  therefrom  to  be  paid  at  the  end 
of  every  three  months  to  my  sister,  Harriet  N.  Morse,  it 
being  my  will  that  she  receive  the  sum  of  three  hundred 
and  seventy-five  dollars  per  quarter  annum  therefrom;  and 
in  the  event  the  income  derived  from  said  sum  of  ten 
thousand  dollars  does  not  reach  the  sum  of  three  hun- 
dred and  seventy-five  dollars  per  quarter  annum,  then  the 
deficiency  is  to  be  paid  by  my  executors  out  of  my  residu- 
ary estate.  After  the  death  of  my  sister,  Harriet  N.  Morse, 
in  the  event  of  her  husband  surviving  her,  then  it  is  my 
will  that  the  income  derived  from  said  ten  thousand  dollan 
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be  paid  each  quarter  annum  to  her  daughters,  Eugenia 
Morse,  Emma  Morse,  and  Harriet  Morse,  or  to  the  sur* 
vivors  of  them,  or  either  of  them  in  equal  proportions,  share 
and  share  alike;  and  after  the  death  of  both  their  father 
and  mother,  then  that  said  sum  of  ten  thousand  dollars 
be  equally  divided  among  the  aforesaid  daughters  of  my 
sister,  or  the  survivors  of  said  daughters  or  either  of  them; 
and  in  the  event  the  said  Eugenia,  Emma,  and  Harriet 
Morse,  or  either  of  them,  do  not  survive  both  their  mother 
and  father,  then  it  is  my  will  that  said  sum  of  ten  thousand 
dollars  be  paid  by  said  trustee  to  the  Boys'  and  Girls'  Aid 
Society  of  Oregon." 

The  twenty-third  clause  of  said  will  is  as  follows:  "All 
the  rest,  residue,  and  balance  of  my  estate,  real,  personal, 
or  mixed,  after  satisfying  all  the  bequests,  charges,  and 
l^cies  hereinbefore  made  by  me,  I  direct  shall  be  con- 
vexted  by  my  executors  hereinafter  named,  into  money; 
and  the  amount  realized  therefrom  by  them  I  give  and 
bequeath  in  the  manner  following:  I  give  and  bequeath  to 
my  nephew,  Ralph  W.  Hoyt,  as  trustee,  forty  per  ceatum 
thereof,  to  be  invested  by  him  in  such  manner  as  to  him 
shall  seem  fit,  and  the  income  to  be  derived  therefrom  is 
to  be  paid  every  three  months  to  my  sister,  Harriet  N. 
Morse;  and  in  the  event  of  her  death  leaving  her  husband 
surviving  her,  then  the  income  of  said  forty  per  centum 
shall  be  paid  every  three  months  to  her  daughters,  Eugenia 
Morse,  Emma  Morse,  and  Harriet  Morse,  or  to  the  survivors 
of  them,  or  either  of  them,  in  equal  proportions,  share  and 
sha^  alike;  and  after  the  death  of  both  their  father  and 
mother,  it  is  my  will  that  said  forty  per  centum  of  the  resi- 
due of  my  estate  shall  be  equally  divided,  share  and  share 
alike,  among  said  daughters  of  my  sister,  Harriet  N.  Morse, 
or  the  survivors  of  said  daughters,  or  either  of  them;  and 
in  the  event  that  the  said  Eugenia,  Emma,  and  Harriet 
Morse,  or  either  of  them,  do  not  survive  their  father  and 
mother,  then  it  is  my  will  that  said  forty  per  centum  of 


232  MoBSB  V.  Macbum.  [  Sup.  Ct 

Statement  of  the  case. 

my  residuary  estate  be  paid  by  said  Ralph  W.  Hoyt  to  the 
Boys'  and  Girls'  Aid  Society  of  Oregon.  It  is  my  will  that 
forty  per  centum  of  the  sum  of  money  realized  by  my 
executors  out  of  the  rest,  residue,  and  balance  of  my  estate 
be  paid  by  them  to  my  sister-in-law,  Mrs.  Jessie  N.  Millard, 
and  her  six  children,  hereinbefore  named,  in  equal  propor- 
tions, share  and  share  alike;  provided,  however,  that  the 
portion  thereof  coming  to  such  of  the  said  children  that 
are  minors  is  to  be  retained  by  my  executors  and  invested 
by  them  until  such  minors  attain  their  legal  majority,  and 
the  principal  sum,  together  with  the  accumulated  interest, 
shall  be  paid  to  each  of  said  children  when  they  arrive  at 
their  majority.  In  the  event  of  any  of  said  children  dying 
before  reaching  their  legal  majority,  then  it  is  my  will  that 
the  sum  devised  to  said  child  so  dying  shall  be  paid  to  their 
mother,  Mrs.  Jessie  N.  Millard.  The  remaining  twenty  per 
centum  of  the  rest,  residue,  and  balance  of  my  estate  I  give 
and  bequeath  to  the  Boys'  and  Girls'  Aid  Society  of  Or^on." 

The  second  clause  of  the  will,  which  directs  the  sale  of 
certain  real  estate  and  the  conversion  thereof  into  money, 
gives  one-half  thereof  to  the  testator's  sister-in-law,  Mra. 
Jessie  N.  Millard,  and  her  six  children,  in  equal  propor- 
tions, share  and  share  alike,  the  part  going  to  said  minors 
to  be  retained  by  the  executors  until  said  minors  should 
attain  their  majority,  and  then  to  receive  the  same  with 
the  accumulated  interest. 

By  the  sixth  subdivision  of  said  will,  the  testator  makes 
substantial  and  liberal  provisions  for  his  sister-in-law,  Mrs. 
Jessie  N.  Millard,  diflfering  mainly  in  the  provision  for 
Mrs.  Morse  in  that  Mrs.  Millard  and  her  children  receive 
the  money  bequeathed  to  them  at  once,  without  waiting 
until  the  death  of  any  one,  and  not  the  interest  thereon. 

The  county  court,  where  this  proceeding  originated, 
ordered  that  the  income  from  the  four  thousand  seven 
hundred  and  fifty  dollars  in  the  hands  of  the  trustee 
contribute  to  make  up  the  said  quarterly  payment  of 
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three  hundred  and  seventy-five  dollars,  payable  to  the 
plaintifl;  and  that  this  income,  together  with  the  income 
from  the  ten  thousand  dollars,  should  first  be  riesorted  to, 
to  make  up  to  the  plaintiff  the  three  hundred  and  seventy- 
fire  dollars  per  quarter,  before  the  residuary  estate  should 
be  resorted  to;  and  that  the  deficiency,  if  any,  should  be 
made  up  from  the  residue  of  the  estate  until  the  residue  of 
the  estate  shall  be  divided;  and  forty  per  cent  of  said 
residue  of  said  estate  shall  be  paid  over  to  said  Ralph  W. 
Hoyt,  trustee,  for  said  plaintiff,  when  all  payments  by  said 
executors  to  plaintiff  shall  cease.  Upon  appeal  to  the 
circuit  court,  this  order  of  the  county  court  was  affirmed, 
from  which  this  appeal  was  taken. 

Thomas  N.  Strong,  for  Harriet  N.  Morso. 

Wm.  B.  Gilbert,  for  the  Boys'  and  Girls'  Aid  Society. 

Chaa.  H.  Carey,  for  Macrum  and  Hoyt,  Executors. 

0.  0.  Gammans,  for  Mrs.  Jessie  N.  Millard. 

Stkahan,  C.  J. — ^The  first  contention  of  the  plaintiff  is, 
that  both  the  circuit  and  county  courts  erred  in  decreeing 
that  the  proceeds  or  interest  accruing  from  the  trust  fund 
of  four  thousand  seven  hundred  and  fifty  dollars,  placed 
in  the  hands  of  Ralph  W.  Hoyt,  as  trustee,  should  be  made 
to  contribute  to  the  three  hundred  and  seventy-five  dollars 
which  is  payable  to  Mrs.  Morse  quarterly.  This  must  be 
determined  by  ascertaining  the  intention  of  the  testator,  to 
be  derived  from  the  language  of  the  will  itself;  and  if  this 
cannot  be  done,  then  bjr  resorting  to  the  recognized  rules 
of  interpretation  in  such  case.  The  language  used  is  plain 
and  unambiguous;  and  if  there  be  any  uncertainty  as  to 
the  meajiing  of  the  several  provisions  of  the  will  under 
consideration,  it  grows  out  of  the  various  clauses,  as  they 
may  be  thought  to  affect  each  other,  and  what  counsel 
supposed  to  be  testator's  intention. 
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The  second  clause,  or  subdivision,  of  the  will,  directs 
the  sale  of  certain  real  property  of  the  testator,  and  thai 
provides  that  one-half,  which  is  admitted  to  be  four  thou- 
sand seven  hundred  and  fifty  dollars,  should  be  turned 
over  to  Ralph  W.  Hoyt,  as  trustee,  and  the  income  derived 
therefrom  was  to  be  paid  over  every  three  months  to  the 
plaintiff  during  her  lifetime.  By  the  same  clause  of  the 
will,  the  testator  disposes  of  the  income  after  the  death  of 
the  plaintiflF,  and  finally  of  the  fund  itself.  This  bequest 
is  complete  in  itself,  and  is  in  no  wise  dependent  on  any 
other  portion  of  the  will  for  its  construction  or  execution; 
and  there  is  not  the  slightest  reason  to  think  from  the  lan- 
guage here  used  that  this  fund  is  to  contribute  to  make  up 
any  other  bequest  contained  in  the  will  in  favor  of  the 
plaintiflf.  But  the  defendants'  contention  is  otherwise. 
They  insist  that  the  entire  sum  which  the  plaintiff  was  to 
receive  quarterly  under  the  will  is  only  three  hundred  and 
seventy-five  dollars,  and  that  this  amount  is  to  be  made  up 
from  the  income  arising,  first,  from  the  four  thousand  seven 
hundred  and  fifty  dollars,  and,  second,  from  the  ten  thou- 
sand dollars  set  apart  by  the  third  subdivision  of  the  will, 
and  that  the  residuary  estate  cannot  be  resorted  to  until 
the  income  from  both  of  these  funds  is  exhausted.  But 
the  language  used  by  the  .testator  precludes  this  construc- 
tion. The  testator  by  this  clause  placed  ten  thousand 
dollars  in  the  hands  of  a  trustee,  and  directed  that  the 
income  to  be  derived  therefrom  be  paid  to  his  sister, 
Harriet  N.  Morse,  every  three  months,  and  then  con- 
tinues: *  *  *  "It  being  my  will  that  she  receive  the 
sum  of  three  hundred  and  seventy-five  dollars  per  quar- 
ter therefrom,"  that  is,  from  the  ten  thousand  dollars;  and 
then  it  is  further  provided ;  *  *  *  « In  the  event  that 
the  income  derived  from  the  said  sum  of  ten  thousand  dol- 
lars does  not  reach  the  sum  of  three  hundred  and  seventy- 
five  dollars  per  quarter,  *  *  *  then  the  deficiency  is 
to  be  paid  by  my  executors  out  of  my  residuary  estate." 
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Thifi  language  is  too  plain  to  admit  of  oonstraction.  Its 
import  is  obvious.  "The  deficiency  is  to  be  paid  by  my 
executors  out  of  my  residuary  estate." 

The  only  remaining  question  relates  to  the  time  of  clos- 
ing up  the  estate.  It  is  evident  from  the  tenor  of  the 
whole  will  that  the  testator  did  not  expect  an  early  settle- 
Bient  of  the  estate  by  the  executors.  The  conditions  of  the 
will  render  it  impossible  to  close  the  estate  until  some  of 
the  beneficiaries  under  the  will  shall  have  passed  away. 

The  second  subdivision  of  the  will  clearly  contemplates 
that  both  Mr.  and  Mrs.  Morse  shall  be  removed  by  death 
before  the  fund  of  four  thousand  seven  hundred  and  fifty 
dollars  can  be  divided  among  the  three  daughters  or  the 
sonriyors,  if  any  of  them  be  dead;  or  if  all  of  them  be 
dead  at  that  time,  then  to  the  Boys'  and  Girls'  Aid  Society 
of  Oregon.  So  also  the  bequest  under  the  third  subdivision 
of  the  will  contemplates  that  both  Mr.  and  Mrs.  Morse 
shall  be  removed  by  death  before  the  ten  thousand  dollars 
therein  mentioned  can  be  divided  among  their  daughters, 
Eugenia,  Emma,  and  Harriet,  or  to  the  survivors  of  them, 
or  either  of  them,  share  and  share  alike;  and  if  neither  of 
the  daughters  survive  both  father  and  mother,  then  the  ten 
thousand  dollars  go  to  the  Boys'  and  Qirls'  Aid  Society  of 
Oregon.  These  provisions  of  the  will  cannot,  therefore,  be 
executed  until  the  happening  of  the  events  authorizing  a 
division  of  tiiis  part  of  the  estate,  or  its  payment  to  the 
Aid  Society,  on  the  happening  of  the  contingency  which 
authorises  its  payment  to  them. 

It  was  suggested  upon  the  argument  that  the  twenty- 
third  subdivision  contemplated  an  early  settlement  of  the 
•estate.  We  do  not  think  it  practicable  to  set  apart  forty 
per  cent  of  the  residue  of  the  estate  to  Ralph  W.  Hoyt, 
trustee,  so  long  as  the  plaintiff  lives,  for  the  reason  that  the 
residue  of  the  estate  must  contribute  to  make  up  the  three 
hundred  and  eeventy-five  dollars  payable  quarterly  to  Mrs. 
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Morse.  This  payment  is  to  continue  during  her  life,  and 
any  deficiency  that  may  arise,  or  any  sum  that  is  not 
realized  from  the  ten  thousand  dollars,  is  a  charge  upon 
this  residue,  as  we  have  already  suggested;  so  that  tiiis 
twenty-third  clause  of  the  will,  providing  for  a  division  of 
the  estate,  forty  per  cent  to  Hoyt  as  trustee,  the  income 
therefrom  to  be  paid  to  Mrs.  Morse,  and  after  her  and  her 
husband's  death  the  principal  to  be  divided  among  their 
daughters,  or  the  survivor  of  either  of  them,  etc.,  and  forty 
per  cent  to  Mrs.  Millard  and  her  children  in  equal  portions, 
but  the  children  not  severally  to  receive  their  portions  until 
they  respectively  attain  their  majority,  cannot  be  carried 
into  eflfect  until  after  the  death  of  Mrs.  Harriet  N.  Morse. 
The  residuary  estate  will  be  released  from  the  charge  by 
that  event,  as  Mrs.  Morse's  daughters  will  then  only  receive 
the  income  from  the  two  sums  set  apart  for  them  in  Hoyt's 
hands,  whatever.that  may  be,  subject  to  any  other  provision 
in  the  will  in  their  favor. 

Another  cause  of  delay  is  the  minority  of  some  or  all 
of  Mrs.  Millard's  children.  Their  portion  is  to  be  paid  to 
them  severally  when  they  attain  their  majority,  and  they 
cannot  receive  it  before.  Until  the  happening  of  that 
event,  the  executors  of  the  will  must  have  charge  of  their 
interests,  carefully  keeping  the  moneys  of  the  estate  at 
interest  under  the  direction  of  the  county  court 

Something  was  said  by  counsel  on  the  argument  as  to 
the  time  from  whiph  the  will  speaks.  Though  not  strictly 
necessary  to  the  disposition  of  either  question  now  before 
us,  it  may  become  material  in  the  further  execution  of  the 
will.  The  general  rule  is,  that  a  will  speaks  from  the 
death  of  the  testator,  and  not  from  its  date,  unless  its  lan- 
guage, by  a  fair  construction,  indicate  a  contrary  intention. 
(  Canfidd  v.  Bostwick,  21  Conn.  550 ;  Gold  v.  Judscm^  Id.  616.) 

Let  the  decree  appealed  from  be  reversed,  and  a  decree 
entered  here  in  accordance  with  this  opinion. 
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On  Rehsaking. 

Strahan,  C.  J. — A  petition  for  a  rehearing  has  been  filed 
herein;  and  upon  further  consideration  of  the  matter,  I  am 
satisfied  the  former  opinion  must  be  modified  so  far  as  it 
undertook  to  construe  the  twenty-third  subdivision  of  the 
will,  and  in  postponing  the  distribution.  The  twenty-third 
subdivision  provides:  "All  the  rest,  residue  and  balance  of 
my  estate,  real,  personal  or  mixed,  after  satisfying  all  the 
bequests,  charges  and  legacies  hereinbefore  made  by  me, 
I  direct  shall  be  converted  by  my  executors  hereinafter 
named  into  money;  and  the  amount  realized  therefrom  by 
them  I  give  and  bequeath  in  the  manner  following :  I  give 
and  bequeath  to  my  nephew  Ralph  W.  Hoyt,  as  trustee, 
forty  per  centum  thereof  to  be  invested  by  him  in  such 
manner  as  to  him  shall  seem  fit;  and  the  income  to  be 
derived  therefrom  is  to  be  paid  every  three  months  to  my 
Bister,  Harriet  N.  Morse;  and  in  the  event  of  her  death, 
leaving  her  husband  surviving  her,  then  the  income  of  said 
forty  per  centum  shall  be  paid  every  three  months  to  her 
daughters,  Eugenia  Morse,  Emma  Morse,  and  Harriet  Morse, 
or  to  the  survivor  of  them,  or  either  of  them,  in  equal  pro- 
portions, share  and  share  ahke;  and  after  the  death  of  both 
their  father  and  mother,  it  is  my  will  that  said  forty  per 
centum  of  the  residue  of  my  estate  shall  be  equally  divided 
share  and  share  alike  among  said  daughters  of  my  sister, 
Harriet  N.  Morse,  or  the  survivors  of  said  daughters,  or 
either  of  them ;  and  in  the  event  that  the  said  Eugenia, 
Emma,  and  Harriet  Morse,  or  either  of  them,  do  not  sur- 
vive both  their  father  and  mother,  then  it  is  my  will  that 
said  forty  per  centum  of  my  residuary  estate  be  paid  by 
said  Ralph  W.  Hoyt  to  the  Boys'  and  Girls'  Aid  Society  of 
Oregon.  It  is  also  my  will  that  forty  per  centum  of  the 
sum  of  money  realized  by  my  executors  out  of  the  rest, 
residue  and  balance  of  my  estate,  be  paid  by  them  to  my 
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sister-in-law,  Mrs.  Jessie  N.  Millard,  and  her  six  children, 
hereinbefore  named,  in  equal  proportions,  share  and  diare 
alike;  provided,  however,  that  the  portion  thereof  coming 
to  such  of  the  said  children  that  are  minors  is  to  be  retained 
by  my  executors  and  invested  by  them  until  said  minors 
attain  their  legal  majority;  and  the  principal  sum,  together 
with  the  accumulated  interest,  shall  be  paid  to  each  of  said 
minors  when  they  arrive  at  their  majority.  In  the  event 
of  any  of  said  children  dying  before  reaching  their  legal 
majority,  then  it  is  my  will  that  the  sum  devised  to  said 
children  so  dying  shall  be  paid  to  their  mother,  Mrs.  Jessie 
N.  Millard.  The  remaining  twenty  per  centum  of  the  rest, 
residue  and  balance  of  my  estate  I  give  and  bequeath  to 
the  Boys'  and  Girls^  Aid  Society  of  Oregon." 

The  residue  of  the  estate  mentioned  in  this  clause  of  the 
will  must  be  distributed  according  to  its  provisions,  as  soon 
as  realized,  and  will  not  be  further  subject  to  the  charge  in 
favor  of  Mrs.  Morse  for  the  purpose  of  making  up  to  her 
the  three  hundred  and  seventy-five  dollars  payable  to  her 
quarterly.  Under  this  construction  of  the  will,  the  settle- 
ment of  the  estate  is  not  necessarily  postponed,  but  the  same 
may  be  closed  as  soon  as  the  residuary  estate  shall  be 
reduced  to  money  and  ready  for  payment  to  the  legatees 
and  distributees  under  the  will,  and  all  other  terms  of 
the  will  are  complied  with;  and  the  former  opinion  will 
be  modified  accordingly,  and  also  so  as  to  conform  to 
the  construction  of  the  twenty-third  subdivision,  as  above 
suggested ;  and  with  these  modifications  the  petition  for  a 
rehearing  will  be  denied. 
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ADELIA  STITT  v.  D.  E.  BUSH, 

BsAi.  PBOPntTT— BaecBim— Hsm.— An  intestate  died  edsed  of  leal  prop- 
erty, and  left  snryiving  her  her  husband  and  four  minor  children.  Of 
these  children,  two  minor  sons  afterwards  died  childless  and  unmarried ; 
held,  that  the  real  property  inherited  by  them  from  their  mother  descended 
to  their  father,  to  the  exduaion  of  the  other  children. 

Washington  county :  Frank  J.  Taylob,  Judga 

Defendant  appeals.    Reversed. 

Geo.  H.  WiUiams,  for  Appellant 

Thos,  H.  Tongue,  for  Respondent 

Bean,  J. — ^This  is  a  suit  for  partition  of  real  property. 
The  facts  are,  that  in  May,  1879,  Maria  E.  Bush,  the  wife  of 
the  appellant,  died  intestate,  seized  and  possessed  of  the  real 
property  in  controversy,  leaving  as  survivors,  her  husband 
and  four  minor  children.  Two  of  these  children,  both 
males,  subsequently  died  under  age  and  unmarried.  The 
question  for  decision  is,  whether  upon  the  death  of  these 
two  children,  their  interest  in  their  mother's  estate  descended 
to  the  father,  or  to  their  brother  and  sister.  The  solution  of 
this  question  depends  upon  the  construction  to  be  given  to 
the  statute  of  descent  in  force  at  the  time  of  Mrs.  Bush's 
death  ( Hill's  Code,  §  5098,)  and  its  applicability  to  the  case 
in  hand.  By  subdivision  2  of  this  section,  it  is  provided 
that  if  any  person  shall  die  seized  of  any  real  property,  not 
having  lawfully  devised  the  same,  if  he  leave.no  issue  nor 
wife,  such  real  property  shall  descend  to  his  father.  This 
provision  precisely  embraces  the  case  of  the  two  minor 
children  of  Mrs.  Bush,  and  furnishes  the  rule  governing 
the  descent  of  their  estate,  unless  it  is  qualiiSed  and  con- 
trolled by  subdivision  6  of  the  same  section,  which  is  as 
follows:  "6.  If  the  intestate  shall  leave  one  or  more 
children,  and  the  issue  of  one  or  more  deceased  children 
and  any  of  such  surviving  children  shall  die  under  age 
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without  having  been  married,  all  such  real  property  that 
came  to  such  deceased  child  by  inheritance  from  such 
intestate  shall  descend  in  equal  shares  to  the  other  children 
of  such  intestate,  and  to  the  issue  of  any  other  children  of 
such  intestate  who  shall  have  died,  by  right  of  representa- 
tion; but  if  all  the  other  children  of  such  intestate  shall  be 
also  dead,  and  any  of  them  shall  have  left  issue,  such  real  * 
property  so  inherited  by  such  deceased  child  shall  descend 
to  all  the  issue  of  such  other  children  of  the  intestate  in 
equal  shares,  if  they  are  in  the  same  degree  of  kindred  to 
such  deceased  child ;  otherwise  they  shall  take  by  right  of 
representation  " 

The  contention  for  plaintiff  is,  that  this  subdivision 
qualifies  and  controls  and,  in  effect,  modifies  the  previous 
provisions  of  the  section,  so  that  if  any  person  die  intestate, 
seized  of  real  estate,  leaving  two  or  more  children,  and  any 
of  such  surviving  children  die  under  age  and  unmarried, 
all  such  real  property  that  came  to  such  deceased  child  by 
inheritance  from  such  intestate,  shall  descend  in  equal  parts 
to  the  remaining  children,  the  same  as  if  such  child  had 
died  in  the  lifetime  of  the  intestate,  and  therefore,  on  the 
death  of  the  two  minor  children  of  Mrs.  Bush,  their  inter- 
est in  their  mother^s  estate  descended  to  the  remaining 
children,  and  not  to  the  father,  as  would  have  been  the  case 
if  subdivision  3  is  to  control.  This  contention  is  based 
upon  the  assumption  that  subdivision  6  provides  for  a  case 
of  a  parent  dying  leaving  several  children;  but  by  its 
language  it  only  applies  in  cases  where  the  intestate  has 
left  one  or  more  children  and  also  the  issue  of  one  or  more 
deceased  children.  By  the  terms  of  this  statute,  to  make 
it  applicable,  it  is  not  enough  that  the  intestate  shall  leave 
one  or  more  children;  but  it  is  necessary  that  he  shall  leave 
one  or  more  children  and  the  issue  of  one  or  more  deceased 
children ;  and  these  facts  must  exist  in  conjunction  before 
this  subdivision  becomes  applicable.  This  is  the  obvious 
imj  ort  of  the  language  of  the  statute,  and  it  cannot  be 
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made  applicable  to  the  case  at  bar  without  rejecting  as  sur- 
plusage all  reference  to  the  issue  of  deceased  children,  and 
this  we  cannot  do.  We  have  been  unable  to  find  a  similar 
statute  in  any  of  the  other  States,  and  we  do  not  think  any 
such  exists. 

The  statute  of  descent  in  Massachusetts  prior  to  1876, 
and  several  of  the  other  States,  modeled  after  the  English 
statute  of  distributions,  22  and  23  Car.  II,  c.  10,  provide 
that  if  any  person  dies  leaving  several  children,  or  leaving 
one  or  more  children  and  the  issue  of  one  or  more  deceased 
children,  and  any  of  such  children  shall  die  under  age  and 
unmarried,  all  the  estate  that  came  to  such  deceased  child  by 
inheritance  from  such  deceased  parent,  shall  descend  to  the 
other  children  in  equal  parts,  and  to  the  issue  of  any  such 
other  children  who  have  died,  by  right  of  representation. 

Under  these  statutes  it  has  been  held  that  where  a  man 
dies  leaving  several  children,  and  one  of  them  dies  under 
age  and  unmarried,  the  surviving  children  of  the  father 
will  take  the  share  of  the  deceased  child  to  the  exclusion 
of  the  other  heirs.  {Bwiey  v.  tklmands,  15  Mass.  291;  Nash 
v.  (Mer,  16  Pick.  491;  De  Castro  v.  Barry,  18  Cal.  96;  Orth 
tteS  V.  Clau{fh,  23  N.  H.  207;  Burke  v.  Bmke,  34  Mich.  451.) 

But  it  will  be  observed  that  these  statutes  become  appli- 
cable upon  the  happening  of  either  of  two  conditions — 
first,  when  the  intestate  shall  leave  several  children,  and, 
second,  when  he  shall  leave  one  or  more  children  and  the 
issue  of  a  deceased  child  or  children.  The  first  of  these 
conditions  has  been  omitted  from  our  statute,  leaving  only 
the  second,  and,  therefore,  the  cases  above  cited  have  no 
application  here.  Why  a  portion  only  of  this  statute 
should  have  been  adopted  by  the  legislature  of  this  state, 
and  what  reason  can  be  suggested  why  the  statute  should 
be  made  applicable  to  the  case  of  a  person  dying  leaving 
one  or  more  children  and  the  issue  of  a  deceased  child, 
and  not  to  the  case  of  a  person  dying  leaving  children 
only,  is  not  apparent;  but  that  such  is  the  language  of  the 
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statute  seems  clear,  and  the  cotirts  cannot  supply  the  omis- 
sion.   {State  V.  Simon^  20  Or.  365.) 

The  facts  of  this  case  not  coming  within  the  provisions 
of  subdivision  6,  we  conclude  that  upon  the  death  of  the 
two  minor  children  of  Mrs.  Bush,  their  interest  in  the 
property  in  controversy  descended  to  their  father,  and  not 
to  their  brother  and  sister,  and  the  decree  of  the  court 
below  must  be  reversed. 


2St  2I2|  [  FUed  April  11, 1802.] 
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PoMEeeioir  of  Land— Nonas  to  Subscqubnt  PuitcHASKBs.— A  persoo  taking 
a  conveyance  of,  or  incumbrance  upon,  land  when  another  is  in  the 
actual  and  visible  possession  thereof,  will  be  affected  with  notice  of  every- 
thing in  relation  to  the  title  which  could  be  known  on  dllig^t  inqoiir; 
and  where  a  party  has  notice  of  such  finds  as  should  put  a  prudent  man 
on  inquiry,  a  failure  to  make  such  inquiry  is  visited  with  all  the  conse- 
quences of  actual  notice.  Wood  y.  Bayburt^  18  Or.  1,  followed  and 
approved. 

Pkncipal  and  AoEirr — NoriteB  to  Agent.— If  information  received  by  an 
agent,  acting  within  the  scope  of  Ihs  authority,  be  of  a  character  which 
makes  it  his  duty  to  communicate  the  same  to  his  principal,  the  latter  is 
bound  by  the  notice  arising  from  the  information,  although  it  was  not 
received  by  the  agent  in  the  identical  transaction  to  which  the  notice 
relates. 

Pbacticb  on  Appeal — BiFJKTrvB  Denials— Waives  or  Objection.— When 
the  evidence  has  all  been  taken,  and  the  case  has,  without  objection,  been 
heard  to  a  final  decree  on  an  issue  that  is  defective  by  reason  of  aigomen- 
tative  denials  in  the  answer,  neither  party  will  be  heard  to  oomplain  tf 
the  error  for  the  first  time  in  the  supreme  court. 

Benton  county:  M.  L.  Pipes,  Judge^ 

PlaintiflF  appeals.    Afl&rmed. 

J.  W.  Raylmm,  for  Appellant 

John  Bwmetty  John  KeUay^  and  W.  &  Mclbdden,  for 
Respondents. 

Lord,  J. — ^This  is  a  suit  to  foreclose  a  mortgage  on  cer- 
taii^  real  property  described  in  the  record.    The  complaint 
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is  in  the  usual  form.  The  mortgagors  made  default.  The 
defendants  Davisson  and  Hartless,  after  denying  the  facts 
alleged,  set  up  two  separate  defenses.  The  agreed  facts  are 
in  substance,  that  on  the  sixth  day  of  November,  1886, 
the  defendant  S.  Raybum  and  wife  made,  executed,  and 
delivered  to  E.  L.  Rayburn  the  note  and  mortgage  on  the 
real  property  mentioned  in  the  complaint  in  this  suit ;  that 
the  same  was  duly  recorded,  and  that  in  April,  1887,  the 
said  £.  L.  Raybum  sold  and  assigned  the  said  note  and 
mortgage  to  this  plaintiff;  that  in  the  year  1888,  one 
Alexander  Wood  brought  a  suit  in  the  circuit  court  of  said 
county  against  3.  Raybum  for  the  purpose  of  making  a 
charge  or  lien  upon  said  real  property  herein  mentioned  of 
the  sum  of  five  hundred  and  ninety-one  dollars,  and  that 
in  1889  a  decree  was  rendered  therein  to  that  effect,  and 
that  the  said  property  be  sold  to  satisfy  the  same ;  that  sub- 
sequently the  said  real  property  was  sold  by  the  sheriff  by 
virtue  of  an  execution  issued  upon  said  decree,  and  at  such 
sale  the  defendants  Davisson  and  Hartless  became  the  pur- 
chasers; that  the  said  sale  Was  duly  confirmed  and  a  deed 
made  by  the  sheriff,  which  has  been  duly  recorded.  It  is 
stipulated  by  the  parties  that  the  evidence  in  the  case  of 
Wood  V.  Baybwm,  18  Or.  1,  shall  be  taken  as  evidence  in 
this  suit  In  Wdod  v.  Baybum^  supra,  it  was  held  thut  the 
defendant  had  such  notice  of  the  rights  and  equities  of  the 
plaintiff  as  to  put  a  prudent  man  on  inquiry,  and  as  a 
consequence  he  was  charged  with  all  the  consequences  of 
actual  notice.  As  the  evidence  to  be  applied  in  this  case  is 
tile  same  as  was  applied  in  that  case,  our  first  inquiry  is, 
whether  the  plaintiff  is  affected  with  notice  of  the  equities 
of  Wood.  The  facts  show  that  Wood  was  in  possession  of 
ttie  land  under  a  contract  with  Mary  E.  Hufftnan  in  July, 
1881,  and  that  some  years  thereafter,  while  he  was  still  in 
possession  under  a  deed,  which,  for  want  of  proper  acknowl- 
edgment, was  defective,  she  made  a  conveyance  of  the  same 
land  to  E.  L.  Raybum,  the  brother  of  the  plaintiff,  who 
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conducted  the  whole  transaction  for  him,  and  the  tranfer 
of  the  same  property  to  S.  Rayburn,  his  father,  who  gave 
the  note  and  motgage  in  this  suit  to  E.  L.  Rayburn,  which 
was  subsequently  transferred  to  the  plaintiffi  and  upon 
which  this  suit  for  foreclosure  was  brought 

It  is  not  possible  to  read  the  evidence  of  the  transactions 
by  the  Raybums  which  took  place  in  reference  to  this 
property  while  Wood  was  in  possession  without  being 
strongly  impressed  with  the  conviction  that  the  plaintiff 
had  actual  notice  of  the  equities  of  Wood.  His  dealings 
with  MiB.  HuflFman  in  respect  to  this  property  lead  strongly 
to  this  conclusion.  As  he  dealt  with  her  at  the  time  the 
deed  was  executed  to  his  brother,  and  was  the  principal 
actor  in  the  matter,  his  conversation  with  her  in  respect  to 
the  taking  of  the  deed,  and  all  the  circumstances  surround- 
ing the  transaction,  indicate  that  he  must  have  had  some 
information  or  knowledge  of  Wood's  equities  in  the  land. 
He  knew  when  he  took  this  mortgage  from  his  brother  that 
the  mortgagor,  his  father,  had  never  been  seized  nor  in 
possession  of  the  land  until  1886,  and  the  evidence  of  Felger 
is  to  the  effect  that  he  obtained  possession  then  by  force; 
but  the  evidence  does  show  that  Wood  was  in  possession  of 
the  land  from  July,  1881,  until  S.  Rayburn,  the  father, 
obtained  possession  of  it  as  indicated.  Mrs.  Huffman  was 
not  in  possession  when  she  made  the  deed  to  E.  L.  Ray- 
burn, and  Wood  was  in  possession,  open  and  notorious,  at 
that  time,  and  for  several  years  preceding.  This  mortgage 
was  taken  on  the  land  with  notice  of  all  these  facts. 

It  is  not  necessary  to  specify  the  circumstances  in  detail. 
The  proposition  is  elementary  that  possession  of  land  con- 
stitutes one  kind  of  notice.  Open  and  exclusive  possession 
is  suflScient  to  put  a  purchaser  upon  inquiry.  {Fair  v. 
Stevmot,  29  Cal.  486;  PeU  v.  McElvcyy,  36  Cal.  268.)  "The 
rule  is,"  said  Dowxeb,  J.,  'Hhat  possession  to  be  notice 
must  be  open,  visible,  exclusive^  and  unambiguous,  not 
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liable  to  be  misunderstood  or  misconstrued.''  ( Ely  v.  Wil" 
«tt,  20  Wis.  523.) 

In  Moyer  v.  Hinman,  13  N.  Y.  180,  the  plaintifif  was  in 
actual  possession  of  farming  lands,  under  a  contract  of 
purcliase;  and  that  circumstance  was  held  notice  to  all 
persons  who  had  subsequently  become  interested  in  the 
premises,  of  all  the  plaintiff's  rights  under  his  contract, 
hi  Bank  v.  Flagg,  3  Barb.  Ch.  316,  it  was  held  that  the 
actual  possession  of  the  premises  by  the  tenant  of  a  pur- 
chaser, was  constructive  notice  to  subsequent  mortgagees 
of  the  equitable  rights  of  such  purchaser.  There  must  be 
actual  possession,  manifested  by  such  acts  of  ownership  as 
would  be  observed  by  others.  ( 16  Am.  &  Eng.  Ency.  Law, 
802.)  A  person  taking  a  conveyance  of  land  when  another 
is  in  the  actual  and  visible  possession  thereof,  will  be  affected 
with  notice  of  everything  in  relation  to  the  titie  which 
could  be  known  on  diligent  inquiry.  Where  a  party  has 
notice  of  such  facts  as  should  put  a  prudent  man  on 
inquiry,  a  failure  to  make  such  inquiry  is  visited  with  all 
the  consequences  of  actual  notice.  {Wood  v.  Baybium,  18 
Or.l.) 

The  possession  of  Wood  was  of  that  open  and  visible 
character,  and  manifested  by  such  acts  of  ownership,  as 
would  have  been  observed  and  known.  Where  such  is 
the  case,  notice  will  be  imputed, — there  is  no  other  reason- 
able inference  from  the  facts.  The  reason  is,  that  when 
such  facts  come  to  the  knowledge  of  the  purchaser,  or  sub- 
sequent incumbrancer,  the  law  requires  him  to  pursue  it 
until  it  leads  to  notice.  "Whatever,"  said  Stebrett,  J., 
"puts  a  party  on  inquiry  amounts  to  notice,  provided  the 
inquiry  becomes  a  duty,  as  in  the  case  of  purchasers  and 
creditors,  where  the  inquiry,  if  pursued,  would  lead  to 
knowledge."  ( Parke  v.  Nedey,  90  Pa.  St.  69.)  The  plaintiff 
here  was  agent  for  the  defendant  in  the  transaction  which 
culminated  in  the  suit  of  Wood  v.  BayburUf  supra.  His 
conduct  in  that  negotiation  and  transaction  indicated  that* 
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he  thought  and  believed  the  deed  of  Mrs.  Huffman  to 
Wood  was  void.  He  knew  that  Mrs.  Hufiman  was  not  in 
possession  when  the  deed  to  his  brother,  E.  L.  Raybum,  was 
made,  and  that  Wood  was  in  possession  of  the  land.  The 
fact  of  Wood's  open  and  exclusive  possession  from  July, 
1881,  confronted  him.  As  the  agent  of  his  brother  in  that 
transaction,  he  had  notice  of  all  these  matters.  It  is  ag^- 
eral  rule  that  notice  to  an  agent  is  notice  to  the  principal 
"Whenever  the  agent,"  says  Mr.  Wharton,  "acting  within 
the  scope  of  his  duties  for  his  principal,  receives  notice  in 
a  matter  in  which  he  represents  the  principal,  such  notice 
is  notice  to  the  principal,  although  the  notice  is  not  received 
in  the  identical  transaction  to  which  the  notice  relates.  The 
test  is,  whether  the  information  was  of  a  character  which  it 
was  the  duty  of  the  agent  to  communicate.  If  so,  it  binds 
the  principal."  (Wharton's  Agency,  §  178.)  And  in  con- 
sonance with  this  principle,  the  matters  of  which  J.  W. 
Rayburn,  the  plaintiff  here,  as  agent,  had  notice,  was  held 
to  bind  the  defendant  in  Wood  v.  Itaybwm,  18  Or.  1.  When 
the  plaintiff  in  this  case  subsequently  took  his  mortgage  by 
assignment  from  E.  L.  Rayburn,  who  had  sold  the  land  to 
his  father,  the  defendant  in  Wood  v.  Raybwm,  and  took  from 
him  the  mortgage  so  assigned,  it  was  with  a  knowledge 
of  all  these  facts, — of  Wood's  open  and  exclusive  possession 
under  his  contract, — and  we  must  conclude  that  the  plain- 
tiff and  his  assignor  had  notice  of  the  same  when  such 
mortgage  was  taken  and  when  it  was  assigned.  In  a  word, 
we  are  satisfied  from  the  evidence  that  the  plaintiff  was 
chargeable  with  notice  of  Wood's  equities  when  he  took 
the  assignment  of  the  mortgage.  Nor  has  he  ever  denied 
such  notice.  His  mortgage  must,  therefore,  be  considered 
the  junior  incumbrance,  subject  to  the  lien  of  Wood  on  the 
land  in  question  for  his  purchase  money. .  The  result  is, 
that  the  sale  of  the  land  to  Davisson  and  Hartless  trans- 
ferred  to  them  the  lien  of  Wood,  and  as  his  successors  they 
have  a  lien  prior  to  the  plaintiff. 
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On  the  argument^  it  was  suggested  that  the  answer  failed 
to  deny  the  allegation  in  the  complaint  that  the  defend- 
ants' interest  was  subsequent  and  subject  to  plaintiff's 
mortgage.  That  allegation  i^  not,  in  so  many  words,  denied 
by  the  answer,  but  it  is  denied  argumentatively  by  alleg- 
ing Wood's  purchase  of  the  land  of  the  Huffmans,  on  the 
ninth  of  July,  1881.  Thi»  antedates  the  mortgage,  and  is 
denied  by  the  reply.  Such  a  method  of  forming  issues  is 
irregular,  and  not  to  be  encouraged;  but  when  the  evidence 
has  all  been  taken,  and  the  case  has  proceeded  to  trial  with- 
out objection  on  an  issue  tiiat  is  defectively  stated,  we  do 
not  think  that  either  party  should  be  permitted  to  raise 
the  objection  in  this  court  for  the  first  time. 

The  case  is  here  upon  its  facts,  and  as  such  we  have 
examined  and  decided  it  Owing  to  some  matters  in  the 
brief  and  the  evidence  set  out  in  Wood  v.  Raybum^  18  Or.  1, 
stipulated  to  be  used  in  this  case,  we  take  occasion  to  say 
that  it  does  not  appear  to  us  from  the  evidence  that  the 
deed  of  Mary  E.  Huffman  to  E.  L.  Saybum  was  changed 
or  altered  by  J.  W.  Raybum  after  she  signed  it  On  the 
contrary,  the  preponderance  of  the  evidence  is  the  other 
way,  and  this  statement  is  made  to  avoid  any  inference  of 
iliat  kind ;  but  in  the  view  we  have  taken  of  this  case,  the 
consideration  of  this  question  becomes  unnecessary. 

The  decree  of  the  court  below  must  be  affirmed. 


[FUed  April  11, 1892.] 

R  M.  DAVISSON  ot  al.  «.  WM.  MACKAY  et  al. 

Xquftablb  LnK— Pbiob  BQuirr^DoiMAirr  JcDcnonrr.— A  party  in  posses- 
lioii  of  land  under  a  defectiye  deed,  and  having  an  equitable  lien  thereon 
for  the  purchase  price  paid  by  him,  being  otherwise  without  notice,  is  not 
affected  by  a  subaequent  suit  to  subject  the  land  to  the  payment  of  a 
Judgment  against  one  who  is  alleged  to  hare  advanced  the  money  for  the 
oouTeyanoe  to  the  grantor  in  die  defective  deed,  but  who  by  the  record  is 
astrangpr  to  the  title,  especially  where  the  judgment  was  dormant  when 
the  ponesnon  b^an  under  the  defective  deed. 
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Benton  county :  M.  L.  Pipes,  Judge. 

Defendants  appeal.    Affirmed. 

J.  W.  Raybum,  for  Appellants. 

John  Burnett^  John  Kdaay,  and  W.  &  McFadden^  for 
Respondents. 

Lord,  J. — ^This  is  a  suit  for  an  injunction  to  enjoin  the 
sale  of  certain  real  property  described  in  the  complaint 
upon  an  execution  issued  in  favor  of  B.  F.  Dunn  and 
against  one  W.  H.  HufiFman.  The  facts  show  that  one 
Kenoyer  in  the  year  1876,  as  owner,  conveyed  the  land  in 
question  to  Mary  E.  Huffman,  and  that  the  said  Mary  sold 
the  same  to  Alex.  Wood,  who  went  into  possession  in  July, 
1881;  but  that  the  deed  being  defective  failed  to  convey 
the  title  to  him;  that  in  1876  the  said  Mary  conveyed  toE. 
L.  Raybum  the  legal  title  of  the  land  in  dispute;  that  he 
sold  the  same  to  his  father,  S.  Raybum,  and  that  in  1888 
the  aforesaid  Wood  commenced  a  suit  against  Raybum, 
whereby  he  procured  a  decree  declaring  the  purchase  price 
paid  by  him  to  Mary  E.  Huffman  a  lien  on  said  land,  and 
directing  that  the  same  be  sold  to  satisfy  the  lien;  that  in 
August,  1889,  the  land  was  sold  at  sheriff's  sale  under  a 
decree,  and  the  plaintiffs  became  purchasers,  and  went  into 
possession  under  their  certificate  from  the  sheriff,  and  that 
since  then  they  have  received  a  deed  from  him.  It  also 
appears  that  the  defendant  Dunn  secured  a  judgment  in 
1877  against  W.  H.  Huffman,  and  that  the  execution  in 
this  case,  which  is  sought  to  be  enjoined,  was  issued  upon 
said  judgment  by  leave  of  the  court.  This  judgment  was 
docketed  in  1877  and  again  in  1889.  It  further  appears  that 
in  October,  1881,  the  defendant  Dunn  brought  suit  against 
W.  H.  Huffman  and  Mary  E.  Huffman  to  subject  the  land 
in  question  to  the  payment  of  his  judgment  of  1877  against 
W.  H.  Huffman,  alleging  that  the  said  Huffman  had  paid 
the  whole  price  therefor,  and  that  the  grantor  Kenoyer  had 
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made  the  deed  to  Mary  at  the  instance  of  her  husband, 
who  intended  thereby  to  defraud  Dunn  of  his  demand. 
This  suit  was  pending  several  years,  but  it  seems  that  a 
decree  was  entered  in  1886  declaring  the  deed  void,  and 
that  the  judgment  of  1877  be  satisfied  out  of  the  land. 
There  is  some  dispute  regarding  the  regularity  of  this 
decree,  and  it  is  not  clear  from  it  how  the  land,  when  the 
deed  was  declared  void  without  putting  the  title  in  HuflF- 
man,  could  be  subjected  to  the  lien  of  the  judment.  But 
it  is  not  material  to  consider  this  aspect  of  the  question,  as 
it  is  the  execution  issued  upon  the  judgment  of  1877,  which 
after  becoming  dormant  was  revived  in  1889,  that  is  sought 
to  be  stayed. 

As  the  evidence  in  Wood  v.  Raybum^  18  Or.  1,  is  stipu- 
lated to  apply  to  this  case,  it  is  important  to  notice  that  it 
was  held  in  that  case  that  the  defendant  Raybum  had 
notice  of  the  rights  of  the  plaintiff,  because  (1)  Mrs.  Huflf- 
man  was  not  in  possession  of  the  property  at  the  time  of 
its  conveyance  to  the  defendant  Raybum,  and  (2)  because 
the  plaintiff  Wood  was  in  possession  at  the  time  of  the 
transfer,  which  was  notice  to  the  defendant  Raybum  of  his 
equities.  The  land  then  in  dispute  is  the  land  involved  in 
this  suit  ScT  that  it  may  be  said  of  that  case,  that  it  was  the 
want  of  possession  of  the  party  conveying,  and  the  actual 
possession  of  Wood  at  the  time  of  such  conveyance,  that 
constituted  notice  of  his  equities.  The  facts  show  that 
Wood  was  in  possession  of  the  property  in  July,  1881,  and 
that  the  suit  of  Dunn  to  set  aside  the  deed  was  commenced 
subsequently ,  in  October,  1881.  As  the  record  stood,  Wood 
had  no  notice  of  the  lien  of  the  judgment  as  against  the 
property  in  question,  and  of  which  he  was  in  possession. 
Nor  when  the  suit  was  brought  and  the  lien  declared 
against  the  property  did  Dunn  have  any  lien  against  it; 
until  so  declared  or  when  declared,  if  it  related  back  to  the 
date  of  the  judgment,  it  did  not  affect  any  intervening 
rights  which  had  been  acquired  without  notice  of  it.    There 
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was  nothing  to  put  Wood  on  inquiry  or  to  affect  him  with 
notice  of  any  equitable  rights  that  Dunn  had  at  the  time  he 
went  into  possession  of  the  property  under  his  defective  deed. 
So  that  when  Dunn  commenced  his  suit  and  several  years 
thereafter  procured  a  decree  that  the  property  should  be 
sold  for  the  payment  of  his  lien,  such  sale  must  necessarily 
have  been  made  subject  to  Wood's  equities.  Whatever 
rights  or  equities,  therefore,  that  the  defendant  Dunn  estab- 
lished by  his  suit,  was  with  notice  of  the  equities  of  Wood 
and  subject  to  them. 

As  the  plaintiffs  have  succeeded  to  all  the  legal  and 
equitable  rights  of  Wood,  it  results  that  their  equities  are 
superior  to  any  equities  that  the  defendant  Dunn  acquired 
by  his  suit.  Nor  is  this  all.  When  Wood  commenced  his 
suit  against  Raybum  to  enforce  his  lien  against  the  land  in 
question  on  account  of  his  purchase  from  Mary  E.  Huff- 
man, as  decreed  in  Wood  v.  Raybum,  supra,  the  defendant 
Dunn's  judgment  against  Huffman  had  been  dormant 
several  months  and  was  no  lien  on  anything.  So  that  in 
whatever  way  we  may  regard  the  facts  of  this  case,  we  are 
unable  to  discover  any  error. 

The  decree  must  be  affirmed* 


[Fned  April  11, 1892.1 

CHARLES  H.  DODD  v.  WM.  ST.  JOHN  et  ux. 

Htjibahs  akd  Wm — BxprarsBB  of  Family — Liahutt  of  Wzfb.— Under 
section  2874,  Hill^fl  Code,  which  provides  that  "the  expenses  of  the  tudlj 
and  the  education  of  the  children  are  chargeahle  upon  the  property  of 
both  husband  and  wife,  or  either  of  them,  and  In  relation  thereto  they 
may  be  sued  joinUy  or  separately,"  a  wife  is  liable  for  the  purchase  prios 
of  a  buggy  bought  for  and  used  in  the  &mily  as  a  family  vehicle. 

Linn  county:  R,  P.  Boiss,  Judge. 

Plaintiff  appeals.    Reversed. 

The  substance  of  the  amended  complaint  alleges:  "That 
the  plaintiff,  on  the  first  day  of  October,  1888,  was,  ever 
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smce  has  been,  and  now  is,  doing  business  in  the  state  of 
Or^on,  with  headquarters  at  Portland,  Oregon,  under  the 
Sua  name  and  style  of  Charles  H.  Dodd  &  Co.,  and  that 
the  sole  and  only  member  interested  in  and  composing  the 
said  firm  known  as  Charles  H.  Dodd  &  Co.  is  now  and  at 
all  times  since  January  1, 1880,  has  been  Charles  H.  Dodd 
only;  that  on  the  eleventh  day  of  October,  1888,  and  for  a 
long  time  prior  thereto,  the  said  defendants  were,  ever  since 
have  been,  and  now  are,  husband  and  wife;  that  in  the  state 
of  Oregon,  on  the  eleventh  day  of  October,  1888,  the  plaintiflF, 
at  the  special  instance  and  request  of  the  defendant  Wm. 
8t  John,  sold  and  delivered  to  him.  Hie  said  defendant 
Wm.  St.  John,  for  the  use  of  himself  and  his  wife,  Cynthia 
A.  St  John,  and  their  minor  children,  and  for  the  especial 
use,  enjoyment  and  benefit  of,  and  as  a  necessary  for  the 
fiimily  of  said  defendant,  one  certain  buggy,  a  family  vehicle, 
at  and  for  the  agreed  price  of  one  hundred  and  two  dollars 
and  fifty  cents,  and  that  said  defendant  Wm.  St.  John  pur- 
chased said  buggy  for  the  sole  use  of,  and  as  a  family 
expense,  and  as  a  necessary  for  his  family,  consisting  of 
himself,  his  wife,  the  said  defendant  Cjmthia  St  John,  and 
their  minor  children;  that  the  said  buggy  was  and  is  a 
necessary  and  £amily  expense,  incurred  by  said  defendant 
Wm.  St  John,  for  tiie  use  and  benefit  of  his  said  family,  as 
aforesaid,  and  that  said  defendant  Cynthia  St  John  is  liable 
for  the  said  sum  of  one  hundred  and  two  dollars  and  fifty 
cents  and  the  whole  thereof;  that  the  said  buggy,  the  said 
family  vehicle,  was  used,  and  has  been  used  and  enjoyed, 
and  is  now  in  the  use  and  enjoyment  of  the  said  defend- 
ants Wm.  St  John  and  Cynthia  St  John  and  their  minor 
children,  and  has  been  so  used  by  them  ever  since  the  sale 
and  delivery  thereof  to  defendant  Wm.  St  John,  as  afore- 
said; that  Wm.  St  John  and  Cynthia  St  John  are  members 
of  the  United  Presbyterian  Church,  at  Oakville,  Linn  county, 
Oregon,  and  are  regular  attendants  at  the  religious  ser- 
vices of  said  church,  and  that  said  buggy  was  purcha4ad 
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especially  for  the  use  and  conveyance  of  said  defendants 
and  their  family  to  and  from  their  residence  to  said  church, 
and  is  and  was  a  family  expense,  and  necessary  to  the  rank, 
profession  and  station  in  life  of  said  defendants  and  their 
family;  that  no  part  of  said  sum  of  one  hundred  and  two 
dollars  and  fifty  cents  nor  of  the  interest  thereon  has  been 
paid,  and  that  there  is  now  due  and  owing  for  said  buggy, 
as  aforesaid,  from  the  said  defendants  to  this  plaintiff,  ihe 
sum  of  one  hundred  and  two  dollars  and  fifty  cents,  with 
interest  thereon  at  the  rate  of  eight  per  cent  per  annum 
from  October  11, 1888,  until  paid." 

The  court  below  sustained  a  motion  to  strike  out  po^ 
tions  of  this  complaint,  and  then  sustained  a  demurrer  to 
the  residue,  and  entered  a  final  judgment  in  favor  of  the 
defendants,  from  which  this  appeal  was  taken. 

Oeo.  W.  Wright,  and  D.  R,  N.  Blackburn,  for  Appellant 

W.  R.  BUym,  for  Respondents. 

Strahan,  C.  J. — This  action  is  founded  on  section  2874, 
Hill's  Code,  which  is  as  follows:  ''The  expenses  of  the 
family  and  the  education  of  the  children  are  chargeable 
upon  the  property  of  both  husband  and  wife,  or  either  of 
them,  and  in  relation  thereto  they  may  be  sued  jointly  or 
separately."  This  statute  is  a  wide  departure  from  the 
common  law  and  from  the  legislation  of  most  of  the  states. 
Whether  its  enactment  was  wise  and  its  provisions  benefi- 
cent in  their  operation,  is  not  for  the  court  to  determine; 
that  in  some  instances  at  least,  it  works  a  great  hardship 
on  the  wife  in  subjecting  her  to  a  liability  which  she  did 
not  contract  for  expenses  of  the  family,  cannot  be  doubted. 
But  the  power  of  the  court  in  the  premises  is  confined  to 
its  construction  and  enforcement  in  cases  as  they  shall  arise. 

The  first  case  in  this  court  under  this  statute  was  WathinB 
V.  Mason,  11  Or.  72.  It  was  for  a  butcher's  bill,  and  the 
wife  was  held  liable.  In  that  case,  there  was  nothing  to 
charge  the  wife,  except  that  she  was  the  wife  of  0.  P.  Mason, 
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and  the  meats  were  used  in  their  household.  After  referring 
to  some  Iowa  cases,  the  court  remarks:  ''If  by  the  law  of 
these  cases,  the  meat  sold  by  the  appellant  to  O.  P.  Mason 
for  family  use  was  used  in  the  family,  then  Mary  Mason, 
the  wife,  is  liable." 

Phipps  y.  KeUyy  12  Or.  218,  was  the  next  case  in  this 
court  under  that  statute.  It  was  a  suit  in  equity  to  charge 
the  property  of  the  wife;  and  after  holding  that  under  this 
statute  a  plaintiff  might  sue  either  at  law  or  in  equity,  the 
court,  per  Lord,  J.,  said :  "  Family  expenses  may  include 
necessaries  and  more.  In  Smedley  v.  Fdt,  41  Iowa,  590,  the 
court,  in  commenting  on  a  statute  identical  with  this,  said : 
'The  language  of  the  statute. is  general.  It  applies  to  the 
expenses  of  the  family  without  limitation  or  qualification 
as  to  the  kind  or  amount.  *  *  *  What  is  necessary 
depends  very  much  upon  the  wealth,  habits,  and  social 
position  of  the  party;  what  is  a  family  expense,  depends 
upon  none  of  these  considerations.  *  *  *  l^he  only 
criterion  which  the  statute  furnishes  is,  was  the  expendi- 
ture a  family  expense, — was  it  incurred  for,  on  account  of* 
and  to  be  used  in  the  family?'" 

The  question  was  again  before  this  court  in  Black  y. 
Sippy,  15  Or.  574,  where  it  was  held  among  other  things, 
that  the  wife  is  liable  for  goods  for  family  use,  although 
sold  to  the  husband  on  his  indiyidual  credit  In  Holmes 
V.  PagCf  19  Or.  232,  the  question  was  again  presented,  and 
the  court  held  that  where  goods  are  bought  as  family 
expenses,  and  are  so  used,  either  husband  or  wife  is  liable 
in  an  action  for  them ;  and  the  subject  was  again  referred 
to  in  Davis  y.  Davia^  20  Or.  85,  in  which  case  it  was 
remarked  that  **  whatever  family  expenses  were  incurred 
while  either  of  the  parties  owned  this  property,  were  a 
charge  upon  it."  That  was  a  case  where  Mrs.  Dayis  held 
the  legal  title,  and  while  the  title  was  in  her  she  paid  cer- 
tain fkmily  expenses ;  and  it  was  thought  equitable  that  this 
money  should  be  returned  to  her  before  a  general  creditor 
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of  her  husband  could  be  allowed  to  subject  this  property  to 
the  payment  of  the  husband's  debt,  on  the  ground  that  the 
conveyance  to  the  wife  was  fraudulent 

The  real  contention  in  this  case  is,  whether  or  not  the 
buggy  mentioned  in  the  complaint  is  a  family  expense 
within  the  meaning  of  this  statute — not  whether  it  is  a 
necessary  family  expense.  The  word  necessary  does  not 
occur  in  the  statute,  which  relieves  the  case  of  the  question 
whether  the  expense  was  a  necessary  one  or  not.  The 
statute  is  broad  enough  to  subject  the  wife  to  liability  for 
articles  that  are  purchased  and  used  in  the  family,  whether 
they  were  necessary  or  not  In  fact,  the  articles  may  have 
been  entirely  unnecessary,  or  .such  as  the  family  ought  to 
have  dispensed  with^  or  they  may  have  been  of  no  utility; 
still,  if  they  were  purchased  and  used  in  the  family,  we  do 
not  see  on  what  ground  the  liability  of  the  wife  could  be 
avoided. 

In  FUzgerdd  v.  McCariy,  55  Iowa,  702,  the  court  was 
called  upon  to  state  the  rule  by  which  the  jury  was  to 
determine  what  were  family  expenses  within  the  statute, 
and  it  was  held  that  it  was  essential  to  constitute  a  family 
expense  that  the  thing  for  which  the  expenditure  was 
incurred  should  have  been  kept  for  use  in  the  family.  It 
is  the  expenses  of  the  family  which,  under  the  statute,  are 
chargeable  on  the  property  of  both  husband  and  wife. 
This  implies,  we  think;  that  the  expense  must  have  been 
incurred  for  something  used  in  the  fiQinily,  or  kept  for  use, 
or  been  beneficial  thereto.  The  same  statute  is  in  force  in 
Illinois;  and  in  Von  PkUm  v.  Kruegeff  11  Brad.  627,  it 
received  the  same  construction;  and  it  was  further  held 
that  what  would  be  included  in  the  term  family  expenses 
must  be  determined  by  the  circumstances  of  each  case.  In 
Smedley^  v.  FeU^  43  Iowa,  607,  a  debt  was  incurred  for  a 
piano,  and  the  wife  was  held  liable  under  this  statute. 

It  was  held  in  McQ/nmck  v.  Midh^  49  Iowa,  536,  that  a 
reaping  machine  did  not  constitute  a  family  expense  within 
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the  statute,  and  was  not  chargeable  on  the  wife's  separate 
property.  Nor  do  family  expenses  include  money  borrowed 
to  purchase  or  pay  for  articles  which  in  themselves  were  in 
bd  proper  items  of  &mily  expense  {Dams  v.  RtUJieyy  55 
lovra,  719);  nor  is  a  breaking-plow  a  family  expense  {RoMdl 
V.  JjmQy  52  Iowa,  250);  nor  is  money  advanced  to  the  has- 
band  and  used  by  him  for  the  payment  of  family  expenses. 
[Shei'tnan  v,  Kingj  51  Iowa,  182.) 

On  the  other  hand,  in  Schroder  v.  Hoover^  80  Iowa/ 
243,  a  physician's  bill  was  held  to  be  a  family  expense 
within  the  statute;  and  to  enable  the  doctor  to  recover 
against  the  wife,  it  was  not  necessary  for  him  to  allege  and 
prove  that  such  services  were  needful  and  proper  for  her. 
So  in  Frost  v.  Parker^  65  lowa^  178,  an  organ  though  pur- 
chased by  the  husband  for  re-sale,  although  never  actually 
8old  by  him,  but  used  in  the  family  for  about  seven  years 
as  organs  are  ordinarily  used,  was  held  to  be  a  family 
expense.  So  was  the  rent  of  a  house  occupied  by  the 
family  as  a  residence.  (lUingsworih  v.  Burley^  33  lU.  App. 
394.)  So  also  a  lady's  gold  watch  and  chain,  a  ring  and 
other  small  articles  of  jewelry  purchased  by  the  husband 
and  used  by  members  of  his  family,  were  held  to  be  arti- 
cles of  family  expenses  within  the  statute.  ( Marqua/rdi  v. 
Flicntgher,  60  Iowa,  148.)  And  so  was  a  sewing  machine  a 
family  expense.  {Farrar  v.  Emery,  52  Iowa,  725.)  What 
are  expenses  of  the  family  must  be  determined  according 
to  the  facts  of  each  particular  case  as  it  shall  be  presented. 
In  many  cases  the  question  must  be  determined  by  the  use 
made  of  the  article  purchased.  If  the  article  were  pur- 
chased and  brought  into  the  family  and  used  there,  it  is  a 
fiimily  expense.  Enough  is  alleged  in  the  complaint  to 
show  that  the  buggy  was  so  used,  and  the  court  erred  in 
snstaining  the  demurrer.  When  the  facts  are  developed 
before  a  jury  with  prefer  instructions  from  the  court,  the 
jury  can  readily  determine  the  question. 
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The  judgment  must,  therefore,  be  reversed,  and  the 
cause  remanded  for  such  further  proceedings  as  may  be 
according  to  law  and  the  practice  of  the  circuit  court 


[Filed  April  18, 1892.] 

MARIA  A.  RAWSON  v.  CHARLES  J.  STEWART. 

JuDGMEirrs — Joint  Pabtibb  —  Individual  Liabilitt. — As  between  sevotl 
parties  to  a  judgment,  not  adversary  to  each  other  in  the  original  action, 
the  question  of  Uie  liability  of  any  of  them  is  always  open  to  sabaeqnent 
inquiry  by  appropriate  litigation. 

Release— Pleading— Evidence — Vekdiot. — A  release,  like  every  other  con- 
tract, must  be  supported  by  a  consideration ;  but  where  the  release  and 
the  consideration  are  suffidoitly  pleaded,  and  there  ia  some  evidence 
tending  to  support  the  allegation,  the  verdict  of  a  jnry  thereon  will  not 
be  disturbed  on  appeal. 

Appeals- Chabge  Favoeable  to  Appellant. — A  party  cannot  complain  on 
appeal  of  an  instruction  to  the  Juiy  more  fiivorable  to  himself  than  it 
should  have  been. 

Linn  county:  R.  P.  Boise,  Judge. 

FlaintiiBT  appeals.    Affirmed. 

The  plaintiff's  cause  of  action  grows  out  of  the  following 
facts:  That  early  in  the  year  1883,  one  E.  E.  Luce  and  the 
defendant  Charles  J.  Stewart  were  partners  in  the  business 
of  banking,  under  the  name  of  the  Bank  of  Breckinridge, 
at  the  town  of  Breckinridge,  state  of  Minnesota;  that  they 
were  desirous  of  securing  the  public  funds  of  Wilkin  county 
in  said  state  to  be  deposited  in  their  bank;  and  for  that 
purpose  they,  as  principals,  with  Peter  Schroeder,  L.  F. 
Yeaton,  William  Rawson,  E.  M.  Cooper,  and  C.  H.  Peak,  as 
sureties,  executed  and  delivered  to  A.  W.  Coates,  county 
treasurer  of  said  Wilkin  county,  or  his  successors  in  officei 
a  bond  in  the  penal  sum  of  ten  thousand  dollars,  with  these 
conditions:  "  The  condition  of  the  above  obligation  is  such 
that,  whereas  the  treasurer  of  Wilkin  county,  state  of  Min- 
nesota, has  designated  the  Bank  of  Breckinridge,  Minnesota, 
as  a  depository  for  the  funds  of  said  county;  and  whereas 
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the  aforesaid  E.  K  Luce  and  C.  J.  Stewart  are  the  proprie- 
ton  of  the  said  Bank  of  Breckinridge;  now,  therefore,  if 
the  said  E.  E.  Luce  and  0.  J.  Stewart  shall  well  and  truly 
pay  unto  said  treasurer  or  his  order  all  money  coming  into 
their  hands  as  depositaries  of  said  county,  then  this  obliga- 
tion to  be  yoid,  otherwise  of  full  force  and  effect/' 

The  complaint  alleges,  that  between  the  twenty-sixth 
day  of  January,  1883,  and  the  tenth  day  of  May,  1883,  and 
while  said  Luce  &  Stewart  were  doing  business  as  aforesaid, 
and  while  their  said  bank  was  the  depository  for  the  county 
fimds  of  said  county  of  Wilkin,  the  isaid  treasurer  deposited 
in  said  bank  the  i^gregate  sum  of  six  thousand  four  hun- 
dred and  twenty-nine  dollars  and  seventy-nine  cents,  which 
money  came  into  their  hands  as  depositaries  of  said  Wilkin 
county.  Demand  for  said  sum  is  alleged  to  have  been  made, 
and  tiiat  only  one  thousand  four  hundred  and  forty-nine 
dollars  and  thirty-three  cents  was  paid  to  said  treasurer; 
that  said  treasurer  thereafter,  on  the  ninth  of  June,  1883,  duly 
commenced  an  action  in  the  district  court  for  the  county  of 
Hennepin,  in  said  state,  against  all  the  parties  to  said  bond, 
to  recoyer  the  balance  of  four  thousand  nine  hundred  and 
eighty  dollars  and  forty-six  cents;  that  thereafter  such  pro- 
ceedings were  had  in  said  action  that  on  the  thirty-first  day 
of  March,  1886,  a  judgment  was  rendered  in  said  action  in 
favor  of  said  Albert  W.  Coates  and  against  the  defendants 
for  the  sum  of  five  thousand  five  hundred  and  seventy- 
eight  dollars  and  ninety-one  cents  as  damages,  one  hun- 
dred and  ninety-seven  dollars  and  seventy-three  cents  costs, 
amounting  to  five  thousand  seven  hundred  and  seventy- 
six  dollars  and  sixty-four  cents;  that  on  the  thirtieth  day 
of  April,  1885,  said  E.  M,  Cooper  paid  on  said  judgment 
the  sum  of  five  hundred  dollars.  It  is  further  alleged  that 
at  the  time  the  demand  was  made  upon  him  for  said  money. 
Luce  was  insolvent,  and  so  continued  up  to  the  time  of  his 
death,  and  that  no  part  of  said  five  hundred  dollars  has 

«Ter  been  paid  to  said  Cooper,  who  died  on  the  twenty-sixth 
xxn  ob^17. 
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day  of  February,  1885,  te&tate^  deyismg  and  bequeathing 
all  his  property,  both  real  and  ^ersoilal,  to  plaintiff  Maria 
A.  Rawson ;  that  said  will  was  duly  proven  and  admitted 
to  probate  in  Wadena  county,  Minnesota,  and  said  estate 
duly  awarded  to  plaintiff  by  the  county  courts  including 
the  said  claim  of  five  hundred  dollars  paid  as  aforesaid  by 
said  Cooper. 

The  answer  admits  that  the  defendant  and  Luce  did 
business  as  partners  under  the  name  of  the  Bank  of  Bieck- 
inridge ;  denies  that  any  other  or  greater  sum  was  deposited 
with  Luce  and  defendant  than  one  thousand  six  hundred 
^nd  sixty-one  dollars  and  thirty-three  cents,  or  that  thqr 
failed  to  pay  the  same  or  any  part  thereof,  except  two 
hundred  and  twelve  dollars;  and  denies  all  the  other 
allegations  of  the  complaint  except  the  recovery  of  the 
judgment  on  the  bond.  For  a  further  defense  tiie  answer 
alleges  in  substance,  that  the  defendant  and  Luoe  dissolved 
partnership  about  the  twenty-eighth  of  February,  1883| 
and  that  said  A.  W.  Coated,  said  county  treasurer,  was  im- 
mediately notified  of  said  dissolution ;  that  although  judg- 
ment was  had  and  obtained  against  this  de£dndant  $nd  the 
said  E.  E.  Luce,  as  principals,  and  the  said  L.  F.  Yeatm, 
C.  H.  Peak,  William  Rawson,  Peter  Schroeder,  and  E.  H. 
Cooper,  as  sureties  upon  said  bond,  as  alleged  and  ^own 
in  plaintiff's  complaint^  the  truth  is,  that  all  said  funds 
upon  which  such  judgment  was  obtained  were  deposited 
with  said  E.  E.  Luce  except  the  sum  of  two  hundred  and 
twelve  dollars,  after  the  dissolution  of  said  co-partnerdiip, 
as  aforesaid,  and  that  by  reason  thereof  this  defendant  was 
always  treated  and  considered  by  said  sureties  and  the  said 
E.  E.  Luce  as  surety  only  on  said  bond;  that  about  the 
date  of  said  judgment,  said  Luce  transferred,  con veyed, and 
set  over  to  the  said  Peak  and  Schroeder  a  large  amount  of 
real  and  personal  property,  the  exact  value  and  amount 
thereof  this  defendant  is  now  unable  to  state,  to  secure  said 
Peak  and  Bchroeder  as  well  as  the  said  Yeaton,  RawaoOi 
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Cooper,  and  this  defendanti  against  the  payment  of  said 
bond  and  the  judgment  obtained  thereon  as  such  sureties, 
and  to  reimburse  them'  for  any  amount  they  or  either  of 
them,  including  this  defendant,  might  have  been  required 
to  pay  on  said  judgment  as  such  sureties  or  otherwise; 
and  that  about  the  same  date,  the  said  Luce  transferred, 
conveyed,  and  set  over  to  said  Peak,  certain  other  real  and 
personal  property  in  trust  for  the  use  and  benefit  of  said 
Peak  and  Schroeder  as  well  as  for  the  use  and  benefit  of 
the  said  Yeaton,  Rawson,  Cooper,  and  this  defendant,  to 
secure  them  and  each  of  them  against  the  payment  of  said 
bond  and  judgment  obtained  thereon  as  such  sureties,  and 
to  reimburse  said  sureties  and  this  defendant  for  any 
amount  they  or  either  of  them  might  have  been  required 
to  pay  upon  said  judgment,  the  value  and  amount  of 
which  said  property  this  defendant  is  now  unable  to  state ; 
that  Ra^^son,  one  of  said  sureties,  was  insolvent,  and  never 
paid  anything  on  said  judgment;  that  Cooper  paid  five 
hundred  dollars;  but  that  subsequent  to  the  payment  of 
said  five  hundred  dollars  by  said  Cooper,  to  wit,  about  the 
twenty-third  day  of  September,  1885,  in  consideration  of 
the  real  and  personal  property  that  had  been  transferred, 
conveyed,  and  set  over  by  the  said  Luce  to  said  Peak  and 
Schroeder  k)  secure  said  sureties,  including  this  defendant, 
against  any  liability  upon  said  bond  and  judgment  obtained 
thereon,  and  in  consideration  of  said  real  and  personal  prop- 
erty that  had  been  transferred,  conveyed,  and  set  over  by  the 
said  Luce  to  Peak,  for  the  use  and  benefit  of  said  sureties, 
including  this  defendant,  to  secure  them  and  each  of  them 
against  any  liability  upon  said  bond  and  the  said  judgment 
obtained  thereon,  and  for  the  further  consideration  that 
this  defendant  would,  for  himself  and  the  said  Yeaton,  pay 
upon  said  judgment  the  sum  of  one  thousand  dollars,  and 
this  defendant  and  Yeaton  would  release,  relinquish,  and 
give  up  unto  the  Said  Cooper,  Peak,  and  Schroeder,  all 
their  right,  title  and  interest  in  and  to  said  real  and  per- 
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soDal  property,  so  conveyed  as  security  and  in  trust,  ba 
aforesaid,  they,  the  said  Cooper,  Peak,  and  Schroeder,  ander- 
took  and  agreed  to  release  this  defendant  and  Yeaton  from 
any  further  liability  to  them  or  either  of  them  upon  said 
bond  or  judgment  and  every  part  thereof,  and  also  to  release 
this  defendant  and  Yeaton  from  or  on  account  of  any  hV 
bility  to  them  or  either  of  them,  for  any  amount  that  they, 
or  either  of  them,  had  prior  to  the  twenty-third  day  of 
September,  1885,  paid  upon  said  judgment  as  such  sureties 
or  otherwise;  that  in  pursuance  of  said  agreement,  the  de- 
fendant and  Yeaton  did,  on  the  said  twenty-third  day  c^ 
September,  1885,  release,  relinquish,  and  give  up  at  the  re- 
quest  of  the  said  Cooper,  unto  the  said  Peak  and  Schroeder, 
all  their  right  title  and  interest  in  and  to  said  real  and  per- 
sonal property  conveyed  as  security  and  in  trust  as  afore- 
said to  the  said  Peak  and  Schroeder  by  the  said  Luce,  and 
that  at  the  same  time  this  defendant  for  himself  and  the 
said  Yeaton  paid  upon  said  judgment  one  thousand  dollars, 
and  the  said  Peak,  Schroeder,  and  Cooper  then  and  there 
released  this  defendant  as  well  as  the  said  Yeaton  from  all 
claims  and  demands  of  whatsoever  name  and  nature  they 
or  either  of  them  had  or  held  against  this  defendant  as 
well  as  the  said  Yeaton,  by  reason  of  this  the  said  Peak, 
Schroeder,  and  Cooper,  or  either  of  them,  having  paid  aay 
part  of  said  judgment,  or  by  reason  of  their  said  Jiability 
upon  said  "judgment ;  and  the  said  Cooper  then  and  thereby 
released  this  defendant  from  any  and  all  liability  to  bim 
by  reason  of  the  said  Cooper  having  paid  the  said  sum 
of  five  hundred  dollars  on  said  judgment,  and  that  said 
Cooj)er  was  fully  and  entirely  reimbursed  out  of  the  said 
property  conveyed  as  security  and  in  trust  as  aforesaid, 
for  the  payment  of  the  said  five  hundred  dollars  on  said 
judgment. 

The  reply  denied  the  new  matter  in  the  answer*    There 
was  a  verdict  for  the  defendant;  and  judgment  being  ten- 


Apr.  1892.]  Rawson  v.  Stewart.  261 

Opinion  of  the  ooort — Stkahajt,  C.  J. 

dered  thereon  in  his  favor,  the  plaintiff  appeals.    The  other 
&ct8  appear  in  the  opinion. 

Woodvjard  &  Woodivard,  for  Appellant 

Charles  E.  Wolverion,  for  Respondent 

Strahan,  C.  J. — The  only  questions  presented  by  this 
appeal  relate  to  the  rulings  of  the  court  at  the  trial  in  the 
admission  of  evidence,  and  the  instructions  given  to  the 
jury.  The  court  below  permitted  evidence  to  go  to  the  jury 
tending  to  prove  that  the  sureties  on  the  bond,  for  a  valu- 
able consideraticm,  entered  into  an  agreement  with  the 
defendant  that  he  should  be  regarded  as  a  surety  with 
them  on  said  undertaking  after  his  withdrawal  from  the 
firm  of  the  Bank  of  Breckinridge,  and  that  in  considera- 
tion of  money  paid  and  the  relinquishment  by  him  of  all 
claim  upon  the  trust  fund  created  by  Luce,  they,  as  well 
as  Cooper,  as  between  themselves,  released  him  from  all 
liability  created  by  said  bond  on  the  judgment  rendered 
thereon,  or  Cooper's  payment  of  five  hundred  dollars  on 
the  judgment  The  firat  contention  of  the  appellant  is, 
that  this  evidence  is  incompetent.  To  state  the  objection 
m  the  language  of  counsel :  ''  The  allowance  of  the  ques- 
tion and  answer  to  go  to  the  jury,  is  the  allowance  of  oral 
proof  to  vary  the  terms  of  a  solemn  judgment  of  a  court 
upon  a  sealed  instrument,  fixing  the  status  of  all  parties 
thereto,  and  to  change  the  relative  rights  of  the  parties 
thereto;  and  this,  too,  by  the  testimony  of  a  witness  who 
is  known  to  have  assumed  the  obligations  of  a  bond  indem- 
nifying the  defendant  in  this  case  against  his  liability  as  a 
piincipal  judgment  debtor.''  This  objection  and  others 
presenting  the  same  question,  rest  upon  a  misconception 
as  to  the  effect  of  a  judgment  against  several  defendants 
as  between  themselves,  in  subsequent  litigation  growing 
out  of  the  same  transaction.  In  such  case,  does  the  judg- 
ment conclude  the  parties,  or  may  the  real  facts  be  shown? 
In  such  case  the  several  defendants  are  not  adversary  par- 
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ties,  and  the  judgipent  might  he  entered  en  the  allegations 
of  the  plaintiff.  The  questions  of  right  hetween  the  several 
defendants  might  not  be  at  all  mc^terial  in  that  action,  but 
might  become  so  in  a  subsequent  action  between  the  defend- 
ants themselves.  In  such  case,  there  is  no  reason  why  the 
trmth  may  not  be  shown,  and  there  is  nothing  in  the  rule 
of  law  on  this  subject  to  preclude  it.  On  the  contrary,  it 
is  held  by  all  the  authorities,  so  far  as  I  have  been  able  to 
discover,  that  the  judgment  does  not  conclude  said  defend- 
ants in  such  case.  '*  Parties  to  a  judgment  are  not  bound 
by  it,  in  a  subsequent  controversy  between  each  other, 
unless  they  were  adversary  parties  in  the  original  action. 
If  A  recover  a  judgment  against  B  and  C  upon  a  contract, 
which  judgment  is  paid  by  B,  the  liability  of  C  to  B  in  a 
subsequent  action  for  contribution  is  still  an  open  question, 
because  as  to  it  no  issue  was  made  or  tried  in  the  former 
suit.  As  between  the  several  defendants  therein,  a  joint 
judgment  establishes  nothing  but  their  joint  liability  to 
the  plaintiff.  Which  of  the  defendants  should  pay  the 
entire  debt,  or  what  proportion  each  should  pay  in  case 
each  is  partly  liable,  is  still  unadjudicated;  but  a  judg^ 
ment  against  two  joint  debtors  prevents  either  from  deny- 
ing the  existence  and  obIig$ition  of  the  debt,  though  he  may 
still  prove,  by  any  competent  evidenoe  in  his  powep,  that  the 
wliole  burden  of  the  obligation  should  be  borne  by  the  other/' 
(Freeman,  Judg.  §  158;  MeMahan  v.  Qeyer^  73  Mo.  145;  39 
Am.  Rep.  489;  BuffingUm  v.  CboJb,35  Ala.  312;  73  Am.  Deo. 
491;  Gardncrv.i2aw6eoife,28N.J.Eq.71;  ifcOwjrv.Parfa,18 
Ohio  8t.  1;  Ooa^s  Admrs.  v.  Hill,  3  Ohio,  412;  Duncan  v.  B(d-^ 
comb,  26  Ind.  378 ;  Dent  v.  King,  1  Qa.  200 ;  44  Am.  Dec.  638 ; 
Harvey  v.  Oabam,  56  Ind.  636 ;  Walters  v.  Wood,  61  Iowa,  29a) 
Counsel  next  insists  that  the  evidenoe  offered  by  the 
defendant^  tending  to  prove  that  after  the  rendition  of  the 
judgment  in  Minnesota  upon  the  bond  and  the  paymenl 
of  five  hundred  dollars  thereon  by  Cooper,  be,  Cooper, 
released  the  defendant  from  all  liability  to  him  on  acoount 
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fif  sQch  pajmieixty  is  incompetent  The  ground  of  this 
objeotion  does  not  very  distinctiiy  appear  from  the  brief. 
One  objection  ia  that  there  was  no  considuation  for  the 
release.  A  release,  like  every  other  contract,  must  be  sup- 
ported by  a  consideration  or  else  it  is  a  nudum  pactum;  but 
here  a  sufficient  oonaderation  is  alleged,  and  there  is  some 
•ridenoe  in  the  record  tending  to  prove  the  same.  The 
defendant  could  not  put  his  whole  case  before  the  jury  at 
eoe  time,  nor  elicit  all  the  testimony  necessary  to  support 
it  from  one  witnessi  He  might  prove  the  consideration  by 
one  witness  and  the  fact  of  the  release  by  another.  Whether 
he  did  so  or  not  was  a  question  for  the  jury.  The  evidence 
objected  to  on  this  point  tended  in  some  degree  to  prove  that 
Cooper  released  the  defendant  from  all  claim  or  liability  on 
account  of  the  payment  by  him  of  this  five  hundred  dol- 
lars on  tbe  judgment;  somewhat  remote,  it  is  true,  but  it 
related  to  that  subject  and  could  have  no  other  effect. 
Some  of  the  answers  appear  not  to  be  altogether  responsive 
to  the  interrogatories,  but  the  interrogatories  were  proper, 
and  in  such  case  the  appellant  should  have  moved  to 
exclude  the  answers,  and  not  have  rested  on  his  objection 
to  the  interrogatories.  It  is  proper  to  add  that  this  evi- 
dence was  taken  outside  of  the  state  upon  interrogatories, 
$nd  this  was  the  only  course  left  open  to  the  appellant 

The  last  objection  is  to  the  charge.  Tte  part  excepted 
to  is  as  follows:  ''If  he,  Cooper,  made  this  agreement,  that 
he  would  not  demand  the  payment  of  the  five  hundred 
dollars  back  from  Stewart  in  consideration  that  he  be 
released  from  further  liability,  It  is  binding,  and  plaintiff 
oannot  recover."  This  instruction  fails  to  state  the  entire 
eonsideration  as  the  same  was  disclosed  upon  the  trial. 
Whether  tbe  payment  of  five  hundred  dollars,  being  a  less 
amount  than  was  due,  and  only  a  part  performance  of  what 
the  defendant  was  already  bound  to  do,  may  be  questioned ; 
hot  he  did  more  than  this :  he  paid  five  hundred  dollars 
&f  Yeaton  as  well  as  five  hundred  dollurs  for  himself,  and 
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then  relinquished  to  Peak,  Schroeder,  and  Cooper  all  his 
interest  in  the  trust  property  assigned  and  conveyed  to 
indemnify  and  save  harmless  the  persons  named,  as  well  as 
Yeaton  and  the  defendant.  These  acts  constituted  a  suffi- 
cient consideration  for  the  release.  There  was  evidence 
on  the  subject  before  the  jury;  and  if,  through  oversight 
or  otherwise,  the  court  did  not  put  the  instruction  as  broadly 
as  the  defendant  was  entitled  to  have  it,  the  plaintiff  can- 
not complain.  The  omission  did  her  no  injury,  and  it  did 
not  mislead  the  jury;  and  the  verdict  being  for  the  right 
party,  the  same  will  not  be  disturbed. 
Let  the  judgment  be  affirmed. 


[FUed  April  18, 1802.] 

G.  W.  VEDDER  v.  MARION  COUNTY. 

CouKTT  HoAce — PosiTKG  CoFiEB  OF  NoTici— Gabes  Limitsd. — In  proceed- 
ings to  lay  oat«  alter,  or  vacate  county  roads,  it  is  snffident  to  post  copies 
instead  of  originals  of  the  notice  of  the  presentation  of  the  petition. 
Minard  v.  Douglas  Co,  9  Or.  206^  and  King  t.  BenUm  Co.  512,  limited. 

Idbm  —  Notices  —  ArnDAvrr  of  Petitioneb — Stabs  Dscisib. — Apetitiofner 
is  competent  to  make  affidavit  of  the  posting  of  notices  in  proceedings  to 
establish  or  vacate  highways.  Qoinn  v.  lAmn  Co.  21  Or.  425,  followed  and 
approved. 

Vacation  of  Boad — Sufficiekct  of  PsriTioir — Cask  ik  Judokxht.— The 
petition  in  this  cause  is  examined,  and  htUL  to  sufficiently  describe  thezoed 
sought  to  be  vacated. 

Marion  county :  R.  P.  Boise,  Judge. 
Plaintiff  appeals.    Eeversed. 

This  is  a  proceeding  by  writ  of  review  to  inquire  into 
the  regularity  and  sufficiency  of  certain  proceedings  had 
in  the  county  court  of  Marion  county,  Oregon,  in  the  matter 
of  laying  out  a  certain  county  road,  and  also  vacating  a 
portion  of  a  county  road  in  said  county.  The  petition  pre- 
sented to  the  county  court  is  as  follows: 

"To  the  county  court  of  the  state  of  Oregon,  for  the 
county  of  Marion:     The  undersigned,  your  petitioners, 


Apr.  1892.]         Veddee  v.  Mabion  Countt.  265 

statement  of  the  case. 

TespeetfuUy  ask  for  the  location  and  establishment  of  a 
county  road  commencing  at  the  northwest  corner  of  the 
donation  land  claim  of  W.  Eastham,  in  section  25,  township 
5  south,  range  1  west,  in  the  said  county  of  Marion;  thence 
north  about  one  hundred  and  sixteen  rods  to  the  center  of 
the  county  road  leading  from  Shuck's  mill,  in  said  Marion 
county,  to  the  town  of  Woodbum,  in  said  county.  Appli- 
cation will  also  be  made  at  the  same  time  to  said  court  to 
vacate  all  that  portion  of  the  present  county  road  leading 
bom  said  Shuck's  mill  to  said  town  of  Woodbum,  which  is 
situated  between  the  termini  of  said  proposed  road,  and 
which  runs  diagonally  across  the  land  claim  at  present 
owned  by  G.  W.  Vedder  and  Joseph  Shafer,  respectively,  in 
said  Marion  county.  Your  petitioners  further  represent 
that  thirty  days  last  prior  to  said  third  day  of  June,  1891, 
tiiey  caused  to  be  posted,  in  the  manner  provided  by  law 
for  road  notices,  three  several  copies  of  the  road  notice 
hereinafter  set  out,  in  three  several  public  places  in  the 
vicinity  of  said  proposed  road;  and  one  copy  also  of  said 
notice  they  at  the  same  time  caused  to  be  duly  posted  on 
the  bulletin-board  at  the  door  of  the  court-house  of  said 
Marion  county." 

This  petition  was  signed  by  twenty-eight  householders 
of  Marion  county,  Oregon,  who  resided  in  the  vicinity  of 
said  proposed  road.  The  petition  was  filed  in  the  county 
court  of  Marion  county  on  the  third  day  of  June,  1891. 

ROAD  NOTICE. 

To  all  persons  concerned :  Notice  is  hereby  given  that 
application  will  be  made  by  the  undersigned  to  the  county 
court  for  Marion  county,  Oregon,  at  their  next  session,  to 
be  held  on  the  third  day  of  June,  1891,  at  the  court-house 
in  said  county,  to  lay  out  and  establish  a  county  road,  com- 
mencing at  the  northwest  comer  of  the  donation  land  claim 
of  W.  Eastham,  in  section  25,  township  5  south,  range  1 
west,  in  said  county  of  Marion;  thence  north  about  one 
hundred  and  sixteen  rods  to  the  center  of  the  old  road 
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leading  from  Shuck's  mill,  in  ^eiid  Marion  county,  to  the 
town  of  Woodburn,  in  said  14Arian  county.  ApplicatioD 
will  also  be  made  at  the  same  time  to  said  court  to  yacato 
all  that  portion  of  the  present  county  road  leading  from 
said  Shuck's  mill  to  said  town  of  Woodburn,  which  is  situ- 
ated between  the  termini  of  said  proposed  road,  and  whiok 
runs  diagonally  across  the  land  claims  at  present  owned 
by  G.  W.  Vedder  and  Joseph  Sbaferi  respectively,  in  said 
county  of  Marion. 

This  notice  was  also  signed  by  the  twenty-eight  peti- 
tioners. 

There  are  several  affidavits  in  the  record  filed  to  prove 
the  service  of  the  notice,  but  they  are  all  ^bout  in  the  same 
form.    This  will  serve  as  a  sample  of  the  same: 

**  State  of  Oregon,  county  of  Marion,  ss. 

"  I,  D.  A.  McEee,  being  duly  sworn,  say  that  I  posted 
three  copies  of  the  annexed  road  notice  in  three  public 
places  in  the  vicinity  of  said  proposed,  road,  as  follows:  On 
the  fourth  day  of  May,  1891,  to  wit,  one  of  said  notices  I 
posted  on  a  large  fir  tree  near  the  forks  of  the  road  leading 
from  Shuck's  mill  to  Gervais  on  the  side  of  said  tree  facing 
the  road,  where  the  traveling  public  could  see  and  read  the 
same.  The  second  notice  I  posted  on  a  large  fir  tree  on  the 
road  from  Shuck's  mill  to  Gervais  about  one-fourth  of  a 
mile  west  of  wh^«  the  first  copy  of  said  notice  was  posted, 
as  aforesaid,  and  on  the  side  of  said  tree  facing  said  road 
and  within  the  distance  of  the  traveling  public  who  pass 
on  said  road  that  would  easily  enable  them  to  see  and  read 
said  notice.  The  third  copy  of  said  notice  I  posted  on  a 
large  fir  tree  on  the  same  road  that  the  second  copy  of  said 
notice  was  posted,  as  aforesaid,  at  the  southeast  comer  of 
B.  F.  McKee's  land  and  on  the  side  of  said  tree  facing  said 
road  where  the  traveling  public  could  easily  see  and  read 
the  same." 

This  affidavit  was  signed  by  said  McKee  and  properly 
verified.    G.  W.  Vedder,  one  of  the  petitioners,  filed  a  like 
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aflSdavit,  showing  he  posted  three  copies  <^  the  notice  at 
▼arioos  places,  which  are  specified,  along  the  line  of  said 
proposed  road,  and  a  fourth  copy  he  posted  on  the  bulletin- 
boud  in  the  hall  of  the  court-house  of  said  Marion  county 
near  the  court-house  door,  all  being  public  places  in  the 
ticinity  of  said  proposed  road.  On  the  same  day  the  sheriff 
di  said  county  also  posted  a  copy  of  said  notice  on  said  bul- 
letin-board. On  the  third  day  of  June,  1891,  the  county 
eourt,  after  reciting  in  its  record  the  various  jurisdictional 
matters  enabling  it  to  act,  made  an  order  appointing  view- 
en  and  a  surveyor  to  view  said  road  as  well  as  the  prc^posed 
Tacation,  and  required  them  to  meet  at  the  place  of  begin- 
Bing  of  said  road  on  the  eighteenth  day  of  June,  1891« 
Thereafter  the  viewers  returned  into  court  their  report, 
aooompanied  by  a  survey  of  said  road,  reeomm^iding  the 
proposed  road  be  established,  and  that  the  part  specified  in 
the  petition  be  vacated  as  prayed  for  by  the  petitioners. 
On  the  eighth  day  of  July,  1891,  four  persons  appeared  in 
add  county  court  and  made  affidavit  in  substance  that 
McEee  was  not  a  sh^iff  or  deputy  sheriff,  nor  Bpeciallj 
appointed  by  the  sheriff  or  by  any  court  or  judge  to  serve 
flaid  notices,  and  that  Vedder  was  a  petitioner.  Based 
on  said  afiSdavit,  the  persons  making  the  same  appeared 
specially  through  and  by  their  attorney  and  moved  to  quash 
and  set  aside  the  proof  of  service,  which  motion  was  allowed 
by  the  court  and  the  proceedings  dismissed  at  the  costs  of 
the  petitioners.  And  thereupon  said  petitioners  sued  out 
fiiis  writ  of  review.  Thereafter,  on  the  return  of  said  writ 
to  the  circuit  court  with  all  the  proceedings  annexed,  said 
court  found  no  error  in  the  proceedings  of  the  county  court 
and  affirmed  its  judgment,  from  which  the  appellants  have 
brought  this  appeal 

Bonham  &  HolmeSy  for  Appellant 

UArcy  &  Binghankt  and  W.  M.  Kauer^  for  Respondent 
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Strahan,  C.  J. — Inasmuch  as  none  of  the  papers  in  this 
record  is  claimed  to  be  defective  in  form,  it  will  be  most 
convenient  to  notice  the  separate  objections  urged  by  coun- 
sel in  support  of  the  ruling  of  the  court  below,  and  thus 
confine  the  discussion  to  the  narrowest  limits. 

The  first  objection  made  is  to  the  proof  of  the  service  of 
the  notices — copies  of  the  original  being  posted  and  not 
original  notices.  The  statute  on  the  subject  of  notice  is  as 
follows:  "When  any  petition  shall  be  presented  for  the 
action  of  the  county  court  for  laying  out,  alteration,  or 
vacation  of  any  county  road,  it  shall  be  accompanied  by 
satisfactory  proof  that  notice  has  been  given  by  advertise* 
ment,  posted  at  the  place  of  holding  county  court,  and  also 
in  three  public  places  in  the  vicinity  of  said  road,  or  pro- 
posed road,  thirty  days  previous  to  the  presentation  of  said 
petition  to  the  county  court,  notifying  all  persons  concerned 
that  application  will  be  made  to  the  said  county  court  at 
their  next  session  for  laying  out,  altering,  or  vacating  such 
road,  as  the  case  may  be."  (Hill's  Code,  §  4063.)  The 
next  section  empowers  the  county  court  to  act  upon  the 
presentation  of  such  petition  and  proof  that  notice  has 
been  given  as  provided  in  the  last  section,  etc.  It  will  be 
observed  that  the  section  is  entirely  silent  as  to  whether  the 
notices  posted  should  be  copies  or  originals;  and  in  the 
absence  of  a  legislative  requirement  on  that  subject,  we 
must  in  this,  as  in  all  cases  when  we  are  called  upon  to 
construe  an  act  of  the  legislature,  be  governed  by  the  lan- 
guage used;  or  if  that  be  uncertain  or  impracticable,  then 
by  the  ordinary  rules  of  interpretation.  In  this  case  both 
reason  and  all  of  the  analogies  of  the  law  tend  to  sustain 
the  practice  of  posting  copies.  Practically,  where,  several 
notices  are  written  at  the  same  time  by  the  same  hand,  and 
each  is  a  counterpart  of  the  other,  in  a  general  sense  each 
might  be  said  to  be  a  copy.  At  least  there  is  nothing  in 
the  simple  fact  of  so  preparing  them  as  necessarily  to  make 
one  an  original  and  the  other  copies.    But  we  must  here 
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assume,  because  the  record  so  recites,  that  the  notice  posted 
were  copies,  and  the  question  is,  whether  or  not  the  posting 
of  copies  is  sufficient.     When  the  petitioners   present  their 
petition  to  the  county  court  for  its  action,  it  must  be  accom- 
panied by  satisfactory  proof  that  notice  has  been  given  by 
advertisement  posted,   etc.     This    posting   is   nothing   more 
than  a  statutory   method   of  constructive  service.     If  per- 
sonal service  had  been  authorized  or  required,  according  to 
all  the  analogies  of  the  law  it  would  have  been  by  serving 
a  oopy  of  the  notice;  and  no  reason  can  be  suggested  that 
is  at  all  satisfactory  why  a  party  may  not  be  constructively 
aerved  by  posting  a  copy  when  the  law  does  not  expressly 
require  a  different   method.     Notices    generally  are    served 
by  copy.    (Hill's  Code^  §§  527,  529.)    Notices  of  appeal  to 
tliis  court  are  served  by  copy.    (Hill's  Code,  §  537.)    And  so 
in  a  summons.     (Hill's  Code,  §  55.)     If  the  evidence  of  a  copy 
ia  a  sufficient  foundation   for  the   most  solemn    judgments 
anl  proceedings  in  the  courts  of  general  as  well  as  appellate 
jurisdiction,  no  good  reason  appears  why  it  is  not  sufficient 
authority  to  enable  the  county  court  to  act  in  laying  out 
a  couuty  road.     Minard  v.  Douglas  ComUy,  9  Or.  206,  was 
relied  uiK)n  by  counsel  for  the  respondent  as  an  authority 
on  this  point.     The  language  of  the  'court  in  that  case  does 
not  directly  declare  that  the  notices  posted  must  be  origi- 
nals, though  the  implication  is  pretty  strong  that  the  writer 
of  that  opinion   thought  that  to  be  the  correct  rule;  and 
since  its  promulgation  the  bar  has  generally  regarded  that 
case  as    establishing    that  doctrine.     But  if   that    rule    be 
deilucible  from  that  case,  it  cannot  receive  our  sanction  or 
approval,  and  to  that  extent  that  case  may  be  regarded  as  no 
longer  authority.     And  we  deem  it  a  fitting  occasion  to  say 
in  relation  to  that  case,  as  well  as  the  case  of  Kijig  v.  BenJUm 
Qmniy^  10  Or.  512,  which  followed  it,  that  they  introduced  a 
degree  of  strictness  and  technicality  into  the  practice  in  the 
matter  of  location  of  county  roads  that  renders  it  unnec- 
essarily onerous  and  expensive,  and   which  ia  at  variance 
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with  the  entire  course  of  procedure  which  had  prevailed 
here  since  the  territorial  days  and  up  to  the  time  those 
cases  were  decided.  Nor  did  the  court  seem  to  notice  or 
give  any  weight  whatever  to  the  principles  of  ooptemporaiy 
construction  in  such  ease,  which  is  frequently  allowed  to 
have  a  controlling  effect  in  such  matters.  Viewing  these 
cases  in  that  lights  the  tendency  is  now  to  limit  their  doc* 
trines,  or  at  least  to  see  that  they  are  not  extended. 

The  other  question^  that  a  petitioner  is  incompetent  to 
make  proof  of  the  posting  of  notices,  was  not  insisted  upon 
for  the  reason  it  had  already  been  decided  adversely  to  the 
respondent  in  Gaines  v.  Lmn  (Jaunty^  21  Or.  425. 

Whether  it  is  a  proper  practice  to  unite  in  the  same 
application  a  request  for  the  location  of  a  county  road  and 
the  vacation  of  a  part  of  a  road,  we  need  not  consider, 
because  there  is  no  objection  made  by  the  proceeding  on 
that  greund.  We  can  readily  imagine  a  case  where  the 
location  of  the  new  road  would  virtually  supersede  the  old 
or  render  it  useless  or  unnecessary.  In  ^uch  case  we  see  no 
objection  to  such  practice.  On  the  other  hand,  if  there  be 
no  connection  or  relation  whatever  between  the  two,  no 
doubt  that  the  better  practice  would  be  to  prosecute  them 
by  separate  proceedings.  But  particular  objection  is  made 
to  that  part  of  the  petition  relating  to  the  vacation  of  the 
part  of  the  county  road  mentioned,  on  the  ground  that  the 
terminal  points  are  not  sufficiently  specified.  The  objection 
is  merely  technical,  but  it  is  not  soUnd.  The  road  is  clearly 
identified.  It  is  the  present  county  road  leading  from  said 
Shuck's  mill  to  said  town  of  Woodbum,  and  the  part  to  be 
vacated  is  situated  between  the  termini  of  said  proposed 
road,  but  runs  diagonally  across  the  land  claim  at  present 
owned  by  G.  W.  Vedder  and  Joseph  Schafer,  respectively, 
in  said  Marion  county.  This  description  may  not  be  quite 
intelligible  without  reference  to  the  survey.  The  proposed 
road  does  not  run  across  these  farms.  The  old  one  doefl^ 
but  the  terminal  points  are  the  same;  and  taking  the  two 
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desoriptions  together,  the  latter  is  rendered  sufficiently 
eertain. 

The  judgment  appealed  from  is  reversed,  with  directions 
to  tiie  circuit  court  to  remand  the  cause  to  the  county  court 
to  be  there  further  proceeded  with  in  accordance  with  this 
opinion. 

Bbak^  J.,  concurs.    Lobd,  J.,  expresses  no  opinion. 


[FUed  April  18, 1892.] 

PHILIP  WIST  V.  GRAND  LODGE  A.  0.  U.  W. 

XonrAL  Bmjstm  SocsanUl— Niw  LaeuLAnoK— Ezsrcibs  of  Pomns^— The 
light  of  mntoal  benefit  societiee  to  alter,  amend,  or  repeal  their  laws,  or 
to  enact  others  consistent  with  the  pnrpose  for  which  they  are  organized, 
b  well  recognixed ;  but  thia  right  must  not  be  so  exercised  as  to  operate 
as  a  repudiation  of  their  obUgationa,  or  to  work  a  foiiiBitun  of  righte 
previonsly  Tested  in  their  members. 

Idim— RrrBOACTTYE  Laws— iMFOssiBiLrrr  OF  Compliavcx.— New  legislation 
of  mntnal  benefit  societies  will  not  be  oonstraed  as  retroactive  if  snch  a 
NBolt  can  be  avoided ;  bat  even  if  such  constniction  be  inevitable,  the 
law  will  not  be  allowed  to  apply  to  a  case  where,  without  any  firalt  of  his 
own,  it  is  imiKMsible  for  a  member  to  comply  with  its  requirement!. 

Multnomah  county:  E.  D.  ShattuoKi  Judge. 

DefendiEtnt  appeals.    A£3rmed. 

W.  D.  Hare,  Oeo.  H.  Durham,  and  H.  Q.  Piatt,  for  Appel- 
lant 

The  change  made  by  the  defendant  in  its  fundamental 
law  relating  to  the  persons  whom  a  member  is  entitled  to 
designate  as  his  beneficiary,  is  binding  upon  a  member 
who  had  theretofore  made  a  designation  in  conflict  with 
the  amendecft  law  of  the  order,  and  such  change  is  also 
eonclosive  of  the  rights  of  such  beneficiary.  (Bacon  Ben. 
8oc  §  304;  Harky  y.  Heia,  86  Ind.  196;  S.  C.  44  Am.  Rep, 
286;  Damron  v.  Penn.  Mut.  Ina.  Co.  99  Ind,  478;  Byrne  v. 
Oiwy,  70  Tex.  247,) 
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The  pleadings  show  that  Freeman  agreed  in  writiiig 
"that  compliance  on  my  part  with  all  the  laws,  regulations 
and  requirements  which  are  or  may  be  hereafter  enacted 
by  said  order,  is  the  express  condition  upon  which  I  am  to 
be  entitled  to  participate  in  the  beneficiary  fund,  and  have 
and  enjoy  all  the  other  benefits  and  privileges  of  said 
order."  We  say  then  that  by  signing  that  agreement  he 
not  only  recognized  the  laws  in  force  at  the  time  he  joined, 
but  he  contracted  with  reference  to  those  which  might  be 
enacted  and  thereby  made  them  become  a  part  of  his  con- 
tract. ( Niblack  Mut.  Ben.  Soc.  §  166;  Supreme  Qmimomderj 
V.  Airmuorth,  71  Ala.  436;  S.  C.  46  Am.  Rep.  332;  DvnmY. 
Central  Vei-ein,  7  Daly,  168;  Byrne  v.  Ocuey,  70  Tex.  247; 
MUier  V.  Assurance  Association,  42  N.  J.  Eq.  459 ;  Splavm  v. 
Chew,  60  Tex.  532.)  We  insist  that  inasmuch  as  the  laws 
of  this  order,  which  are  before  the  court,  show  that  the 
plaintiff  had  his  right  of  appeal  from  the  decision  of  the 
grand  lodge  to  the  supreme  lodge,  he  must  exhaust  that 
remedy  before  he  can  maintain  this  action;  and  in  order 
to  make  his  complaint  state  facts  sufficient  to  constitate 
a  cause  of  action,  he  should  have  averred  that*  he  had 
appealed  from  the  decision  of  the  grand  lodge,  which  he 
says  refused  to  pay  his  claim,  to  the  appellate  body,  and 
that  that  body  had  also  declined  to  give  him  any  relief. 
(Niblack  Mut.  Ben.  Soc.  §§  130, 133;  PouUney  v.  Bachmm, 
31  Hun,  49;  Harrington  v.  Assodaiion,  70  Ga.  340;  White  v. 
Brownell,  2  Daly,  329;  Redmm  v.  Schmidt ,  57  Md.  98.) 

W.  S.  Relfe,  and  Ronald  &  Piles,  for  Respondent 

Where  the  primary  purposes  of  the  association  of  the 
Ancient  Order  of  United  Workmen  is  to  provide  a  benevo- 
lent fund  to  l)e  paid  on  the  death  of  each  member  and  the  avowed 
fraternal  cliaracter  of  the  organization  is  merely  incidental 
thereto,  it  is  a  life  insurance  company.  (State  v.  Bankers  ek* 
Assoc.  23  Kan.  499;  Folmers  Appeal,  87  Pa.  133;  IlL  Masons 
Ben.  Socs.  v.  Winthrop,  85  111.  537;  IlUnois  etc  Soc  v.  Bald- 
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wm,  86  III,  479;  State  v.  Bt.  Louis  etc.  A880.  6  Mo.  A  pp.  163; 
J?o/fon  V.  JSo&m,  73  Me.  299 ;  Bacon  Ben.  Soc.  §  51 ;  Oonn.  MvL 
lAfe  Ins.  Go.  v.  Sckaefer,  94  U.  &  467 ;  Holland  v.  Taylor,  1 11 
Ind.  121 ;  Supreme  Lodge  v.  Schmidt,  98  Ind.  374 ;  Presbyterian 
Asgar.  Fund  v.  ABen,  106  Ind.  693 ;  State  ex  rel.  v.  Merchants* 
etc.  Soc  72  Mo.  169;  EOchart  etc.  Soc  v.  Houghton,  103  Ind. 
291 ;  63  Am.  Rep.  614;  Omw.  v.  Wetherbee,  106  Mass.  149; 
Bfock  V.  Valley  Mid.  Ins.  Asso.  52  Ark.  204 ;  20  Am.  St.  Rep. 
166;  BockhoUi  v.  OanJtcm  Mut.  Ben.  Soc.  1^  111.  459;  Good- 
ffum  V.  Jedediah  Lodge,  67  Md.  127;  Bauer  v.  Samson  Lodge, 
102  Ind.  262;  Brace  v.  Chartrand,  12  Law  Rep.  Ann.  209.) 

The  defendant  claims  a  forfeiture  on  the  ground  of  the  fail- 
ure of  the  assured  to  comply  with  an  alleged  law,  enacted  sub- 
sequent to  the  issue  of  the  certificate  or  policy.  By  all  rules 
of  interpretation  and  construction,  the  law  referred  to,  which 
has  been  already  quoted,  even  if  it  took  effect  prior  to  Free- 
man's death,  could  not  be  construed  to  have  auy  other  than  a 
prospective  operation.  It  is  a  settled  rule  that  all  laws  are 
prospective  in  the  operation,  unless  made  and  expressly  de- 
clared in  their  terms  to  be  retroactive.  There  is  nothing  of 
all  this  in  the  provision  alluded  to.  (Endlich  Interp.  Stat. 
§S  271-273 ;  Peopk  v.  Supervisors,  63  Barb.  86 ;  fitofe  v.  Oreeri 
78  Mo,  188;  Oarrick  v.  Chamberlain,  97  111.  620;  G^tea^o  v. 
Ramsey,  87  HI.  348.) 

While  a  subsequent  law,  because  of  the  assent  of  the  mem- 
ber, may  add  new  terms  or  conditiobs  to  a  certificate,  terras 
or  conditions  reasonably  calculated  to  promote  the  general 
good  of  the  membership,  and  may  be  valid  and  binding,  it 
does  not  follow  that  a  law  operating  a  destruction  of  a  certifi- 
cate or  a  deprivation  of  all  the  rights  under  it  would  be  of 
any  force.  {Kom  v.  Mutual  Aid  Society,  6  Cranch,  192;  Suf 
prem  Qmmandery  v.  Ainsiworlh,  71  Ala.  436 ;  46  Am.  Rep. 
332;  Kent  QuidcMver  v.  Mining  Co.  78  N.  Y.  178;  Mor- 
rison V.  Wisconsin  0.  F.  Mutual  etc  Cb.  69  Wis.  162 ;  WamC'' 
hold  V.  Grand  Lodge  A.  0.  V.  W.  48  N.  W.  Rep.  1069, 
Iowa,  May  27,  1891;  Cook  Corp,  §  700  a;  People  ex  reL 
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V.  Fire  Department,  31  Mich.  465;  SkUlings  v.  Massachuselii 
Benevolent  Association^  146  Mass.  217;  People  ex  rel,  v.  Orocb&t 
9  Cal.  113.) 

Where  a  corporation  issues  a  policy  of  insurance  paya- 
ble to  a  third  person  on  the  death  of  the  assured,  and  the 
assured  pays  all  of  his  assessments,  which  are  accepted  by 
the  corporation  with  knowledge  of  all  the  facts  connected 
therewith,  it  cannot,  after  the  death  of  the  assured,  resist  pay- 
ment to  the  beneficiary  upon  the  ground  that  he  is  neither  a 
relative  nor  a  dependent  of  the  assured,  and  that  its  charter  aa- 
thorizea  it  to  pay  such  persons  only.  {Eastman  v.  Prov.  MuL 
Eel.  Assn.  65  N,  H.  176;  23  Am.  St.  Rep.  29;  Massey  v. 
Rochester  Mid.  8oe.  34  Hun,  254 ;  Denver  Ins.  Oo,  v.  McCtellan^ 
9  Col.  11;  59  Am.  Rep.  134;  Camden  &  A.  R.  R.  Co.  v.  May'9 
Landing,  48  N.  J.  L.  530 ;  Wood  v.  Corry  Water  Works,  44 
Fed.  Rep.  146;  Morrison  v.  Wisconsin  0.  F.  MuL  Ins.  Oo.  59 
Wis.  162;  BradUey  v.  BaUard,  55  111.  418;  8  Am.  Rep.  656; 
Darst  V.  Oaky  83  111.  140;  2  Morawetz,  Corp.  §§  689-694) 

If  a  private  corporation  has  accepted  and  enjoyed  the 
full  benefit  of  a  contract,  the  same  having  been  fully  per- 
formed by  the  other  party  thereto,  who  has  no  adequate 
relief  at  his  command,  the  defense  of  tiUra  vires  may  be 
disallowed.  The  corporation  is  estopped.  {Reese  v.  MvL 
Ben.  26  Barb.  556;  Buckhee  v.  V.  8.  Ins.  Go.  18  Barb.  541; 
Insurance  Co.  v.  Jones,  62  111.  460;  IngersoU  v.  Knights  Gddcn 
Rule,  47  Fed.  Rep.  272.) 

The  other  proposition  urged  by  appellant,  to  wit,  that  no 
cause  of  action  is  stated,  and  that  the  circuit  court  had  no 
jurisdiction  because  any  member  is  given  the  right  to  appeal 
from  the  decision  of  the  supreme  lodge,  is  untenable.  This 
provision  iu  the  laws  of  the  order  does  not  refer  to  the 
enforcement  of  any  specific  contracts  of  the  character  here 
in  suit,  but  only  to  the  methods  of  dealing  with  the  mem- 
bers in  their  personal  relations  as  such  with  the  order. 
Again,  if  it  had  any  force  or  effect  as  contended,  the  pro- 
vision is  not  mandatory,  but  merely  permissive.    It  would 
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be  a  remedy  merely  cumulative  and  not  exclusive.  {Malcom  v. 
Bogers,  5  Cow.  193;  15  Am.  Dec.  464;  Medbury  v.  Swan^  46 
N.  Y.  202 ;  StcUe  v.  R.  R.  Go.  61  Mo.  532 ;  SpavJding  v.  Suss, 
4  Mo.  App.  541;  Bdldwin  v.  Mayor ^  2  Keyes,  410;  Bradjield 
V.  Union  ihdual  etc.  9  Wkly  N.  Cas.  436;  Rosenberger  v. 
Wasih.  Mut.  Fire  In».  Co.  87  Pa.  St  207;  Bauer  v.  Samson 
Lodgey  102  Ind.  262;  Supreme  Council  v.  Garrigus,  104  lud. 
133;  54  Am.  Rep.  298.) 

Lord,  J. — This  is  an  appeal  from  a  judgment  of  the  cir- 
cuit court  for  Multnomah  county  in  favor  of  the  plaintiff  in  an 
action  brought  to  recover  the  sum  of  two  thousand  dollars,  the 
amount  alleged  to  be  due  on  a  benefit  certificate  which  had 
been  issued  by  the  defendant  society  to  Frederick  Freeman  for 
the  benefit  of  the  plaintiflP.  The  cause  was  tried  by  stipulation 
before  the  court,  without  the  intervention  of  a  jury.  In  sub- 
stance, the  £Eicts  found  show  that  at  diflPerent  times  during  his 
membership  in  the  association,  Frederick  Freeman  held  two  of 
its  benefit  certificates.  In  the  first  certificate  which  was  issued 
to  him  he  bad  designated  his  wife,  Anna  Freeman,  as  his  bene- 
ficiary ;  but  when  she  ceased  to  be  his  wife,  he  surrendered 
that  certificate  and  took  a  second  certificate,  in  which  he 
designated  the  plaintiff  Philip  Wist  as  his  beneficiary.  His 
application  upon  which  the  certificate  was  issued  expressly 
provided  that  "  compliance  on  his  part  with  all  the  laws, 
regulations  and  requirements  which  are  or  may  hereafter 
be  enacted  by  said  order  is  the  express  condition  upon 
which  I  am  entitled  to  participate  in  the  beneficiary  fund, 
and  have  and  enjoy  all  the  other  benefits  and  privileges  of 
said  order."  In  July,  1888,  the  society  changed  its  law 
relating  to  the  classes  of  persons  who  might  be  designated 
as  beneficiaries,  to  read  as  follows:  ''Each  member  shall 
designate  the  person  or  persons  to  whom  the  beneficiary 
fiind  due  at  his  death  shall  be  paid,  who  shall,  in  every 
instance,  be  one  or  more  members  of  his  family,  or  some 
one  related  to  him  by  blood,  or  who  shall  be  dependent 
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upon  him."  A  circular  letter  of  the  grand  recorder,  issued 
in  1889,  and  a  few  months  before  Freeman's  death,  notified 
the  members  of  his  jurisdiction  of  the  change  in  the  law 
relative  to  beneficiaries.  Shortly  thereafter.  Freeman  died 
in  good  standing,  with  all  dues  and  assessments  required 
of  him  fully  paid  and  discharged.  The  plaintiff  Philip 
Wist  was  not  a  member  of  his  family  nor  related  to  him  by 
blood,  nor  dependent  upon  him.  Freeman  never  changed 
his  last  beneficiary  certificate  after  it  was  issued  to  him. 
There  is  no  claim  that  he  did  not  comply  with  all  the  laws 
of  the  order,  except  that  he  did  not  change  his  beneficiary 
certificate  by  designating  some  one  of  the  specified  classes, 
which  the  circular  letter  undertook  to  declare  that  mem- 
bers holding  such  certificates  must  do,  otherwise  that  they 
were  worthless.  At  the  date  the  certificate  was  issued  to 
Freeman  in  which  he  had  designated  the  plaintiff  as  his 
beneficiary  and  continuously  up  to  the  date  of  his  death, 
Freeman  had  no  family  nor  any  one  related  to  him  by 
blood  or  dependent  upon  him.  The  plaintiff  was  at  the 
time  he  was  designated  as  beneficiairy  in  the  certificate, 
and  now  is,  a  member  of  the  order,  and  Freeman  when  he 
died  was  indebted  to  the  plaintiff  in  the  sum  of  six  hun- 
dred and  fifty  dollars.  The  law  of  the  order  in  force  long 
prior  to  the  death  of  Freeman,  as  well  as  at  present,  pro- 
vides :  "  In  the  portion  of  this  fund,  namely,  two  thousand 
dollars,  to  which  the  beneficiaries  of  a  deceased  member 
are  entitled,  the  members  themselves  have  no  individual 
property  right;  it  does  not  constitute  a  part  of  their  estate 
to  be  administered,  nor  have  they  any  right  or  control 
over  the  same,  except  the  power  to  designate  the  person  or 
persons  to  whom  £is  beneficiaries  the  same  shall  be  paid  at 
the  death  of  the  member.  The  beneficiaries  thus  desig- 
nated have  no  vested  right  in  said  sum  until  the  death  of 
the  member  gives  such  right,  and  the  designation  may  be 
changed  by  the  member  in  the  method  prescribed  by  the 
laws  of  the  order  at  any  time  before  his  death."     This 
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declaration  of  the  law  of  the  order  in  respect  to  the  rights 
oi  beneficiaries  in  the  fund  to  be  accumulated  as  not  being 
a  vested  right,  is  in  accord  with  the  general  principles  of 
the  law  as  declared  by  the  courts,  applicable  to  benefit  or 
charitable  associations.  Except  as  restricted  by  the  consti- 
tation  and  by-laws  of  the  order,  a  member  may  exercise 
his  power  of  appointment  without  other  limit;  he  may 
designate  as  his  beneficiary  whomsoever  he  may  choose, 
or  he  may  change  such  beneficiary  by  designating  another 
at  his  pleasure.  The  only  limitation  on  the  exercise  of 
this  valuable  and  important  power  is  the  organic  law  of 
the  society,  or  the  rules  and  regulations  adopted  in  com- 
pliance therewith.  During  the  lifetime  of  the  member, 
his  beneficiary  has  no  vested  interest  in  the  fund  to  be 
accumulated  and  paid  at  his  death  which  would  prevent 
him  from  changing  such  beneficiary  without  his  consent, 
or  which  would  prevent  the  society  from  changing  its  rules 
ai^d  permitting  changes  of  beneficiaries.  The  laws  of  the 
spciety  in  respect  to  the  change  of  beneficiaries  are  for  the 
protection  of  its  own  interests  and  welfare,  and  as  against 
sach  laws  the  beneficiaries  have  no  such  vested  rights  or 
interest  in  the  fund,  during  the  life  of  the  member,  as 
wiU  prevent  the  society  from  determining  the  course  of 
such  fund.  In  consequence  of  this  right  of  a  change  of 
beneficiary  by  the  member,  all  that  the  beneficiary  can 
have  during  his  life  is  a  mere  expectancy  dependent  upon 
the  will  of  the  holder  of  the  certificate.  It  is  these  consid- 
erations that  constitute  the  distinction  between  benevolent 
organizations  and  the  regular  life  insurance  companies. 
Xhis  distinction  has  been  thus  expressed  by  Mitchell,  J.: 
''The  essential  difference  between  a  certificate  of  member- 
ship m  a  beneficiary  association  and  an  ordinary  life 
policy  is,  that  in  the  latter  the  rights  of  the  beneficiary  are 
fixed  by  the  terms  of  the  policy,  while  in  the  former  they 
depend  upon  the  certificate  and  the  rights  of  the  members 
uuder  the  constitution  and  by-laws  of  the  society.    In  the 
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one  case,  the  rights  of  the  beaeficiarj  are  fixed  and  vested 
from  the  momeut  the  policy  takes  effect;  in  the  other,  they 
are  subject  to  such  changes  as  the  law  of  the  association 
authorizes  the  raeml^r  to  make.  All  that  a  beneficiary 
has  during  the  life  of  the  member,  owing  to  his  right  of 
revocation,  is  a  mere  expectancy  dependent  upon  the  will  of 
the  holder  of  the  certificate.  This  expectancy  is  not  prop- 
erty." {Masonic  MtU.  Ben,  800.  v.  Burkharty  1 10  Ind.  192.) 
So  tiiat  it  appears  that  the  designation  of  beneficiaries 
by  members  of  such  associations  takes  effect  only  upon 
the  death  of  such  members,  and  that  the  certificate  only 
confers  upon  the  beneficiary  a  contingent  expectation, 
liable  to  be  divested  either  by  the  death  of  the  beneficiary 
before  the  member  or  by  a  revocation  of  the  appointment 
and  a  naming  of  another  beneficiary.  Upon  the  death  of 
the  member,  the  certificate  takes  effect,  so  &r  as  to  vest  in 
the  beneficiary  an  absolute  right  to  the  benefit  money. 
(Bacon  Ben.  Soc.  &  Life  Ins.  §  155.)  Nor  have  the  mem- 
bers of  such  societies,  as  such,  any  interest  or  property  in: 
the  benefit  fund,  but  simply  the  power  to  appoint  some  one 
to  receive  it.  But  while  it  is  true  that  the  right  of  the 
members  of  benefit  societies  in  the  sums  agreed  to  be  paid 
at  death  is  simply  the  power  to  appoint  a  beneficiary,  and 
that  the  constitution  or  charter  and  the  by-laws  are  the 
foundation  and  source  of  such  power,  yet,  as  Mr.  Bacon 
says,  '^the  cases  must  not  be  understood  to  hold  that  the 
member  of  a  benefit  society  has  not  a  property  right  in  the 
contract  of  membership,  under  which  he  has  the  power  to 
de«(iguate  a  recipient  of  the  benefit  to  be  paid,  because  of 
such  membership  and  under  the  contract.  The  right  of 
the  member  in  this  contract  is  a  valuable  one,  which  the 
courts  will  at  all  times  recognize  and  protect,  although 
strictly  speaking  such  member  has  no  property  interest 
in  the  benefit  paid,  or  subject  of  the  power.  The  member- 
ship which  includes  the  right  to  pay  the  agreed  consider- 
ation and  to  appoint  a  person  to  take  the  benefit^  must  be 
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regarded  as  a  species  of  property,  and  is  to  be  distinguished 
from  the  benefit  or  sum  paid  itself  in  which  the  member 
has  no  property."    (Bacon  Mut.  Ben.  Soc,  <fe  life  Ins.  §  237.) 

At  the  time  when  Freeman  designated  the  plaintiff  as 
his  beneficiary,  and  the  society  issued  to  him  a  certificate 
accordingly,  it  was  a  valid  exercise  of  his  power  of  appoint- 
ment There  was  at  that  date  no  rule  or  regulation  of  the 
society  in  conflict  with  his  right  to  make  suck  designation 
of  his  friend  and  fellow  member,  his  beneficiary;  and  if 
Freeman  without  revoking  his  appointment  of  the  plaintiff 
had  died  before  the  society  had  enacted  the  law  in  question 
limiting  the  appointment  of  beneficiaries  to  a  certain  speci- 
fied class,  there  is  no  doubt  or  dispute  as  to  its  liability* 
The  general  rule  undoubtedly  is,  that  a  designation  of  a 
beneficiary,  valid  at  its  inception,  remains  so;  and  as  Free- 
man never  revoked  the  appointment  of  the  plaintiff  as  his 
beneficiary  unless  the  after-enacted  law  required  Freeman 
to  change  his  beneficiary  so  as  to  conform  to  the  classes 
specified  and  become  a  part  of  his  contract,  and  the  law  is 
valid  in  so  far  as  it  affected  his  contract,  the  appointment 
of  the  plaintiff  as  his  beneficiary  is  still  valid,  and  the  cer- 
tificate took  effect  upon  the  death  of  Freeman,  and  vested 
in  the  plaintiff  an  absolute  right  to  the  benefit  money. 

The  contention  for  the  defendant  is,  that  the  law  enacted 
by  the  society  subsequently  to  the  issuance  of  Freeman's 
benefit  certificate,  relating  to  the  persons  whom  a  member 
is  entitled  to  designate  as  his  beneficiary,  became  a  part  of 
his  contract  and  required  him  to  make  a  designation  of  a 
beneficiary  in  conformity  therewith,  and  that  on  his  failure 
to  do  so  before  his  death,  without  leaving  any  one  capable 
of  taking  such  benefit  certificate,  it  reverted  to  the  bene- 
ficiary fund  of  the  supreme  lodge.  This  contention  is 
founded  on  the  assumption  that  the  law  in  question  was 
retroactive  and  intended  to  annul  the  appointment  of 
beneficiaries  theretofore  made  by  members  which  did  not 
belong  to  the  classes  specified  in  such  law.    The  benefit 


280  Wist  v.  Grand  Lodgb  A.  0.  U-  W.    [  Sup.  CL 

Opimpn  of  the  ooort— Lord.  J. 

oertificatQ  which  \fas  issued  to  Freeman  was  based  upon 
his  written  applic£|.tipp.  By  his  application,  he  agreed  to 
comply  with  "  €^ll  laws,  regulations,  and  requirements  which 
are,  or  hereafter  may  bp,  enacted,"  and  in  consideration  of 
this,  among  other  things,  thi^  defendant  issued  to  him  a 
beneficiary  certifipate.  Reading  the  two  together  as  con- 
stituting hi^  contract,  t'reen^kn  agreed  with  the  society, 
as  a  part  therepf,  that  he  would  comply  with  or  be  bound 
by  its  laws  of  future  enactment  as  if  they  were  already 
existing.  But  it  is  apprehended  that  contracts  of  this  kind 
differ  but  little,  if  any,  from  contracts  in  other  such  socie- 
ties, where  the  power  is  reserved  to  alter  or  amend,  enact 
or  repeal  its  l^ws,  A  person  who  becomes  a  member  of 
such  an  asaociatipn  is  bound  to  take  notice  of  its  laws,  and 
especially  those  which  affect  his  rights  and  interests.  These 
laws  are  elements  of  hi£i  contract,  and  determine  the  extent 
of  his  duties,  rights,  and  liabilities.  The  right  of  such 
societies  to  alter,  amend,  or  repeal  laws^  or  ^  enact  others 
consistent  with  the  purpose  for  which  they  are  organized, 
is  well  recognized.  The  power  is  essential  to  their  continued 
existence  and  well  being,  and  except  as  restrained  by  the 
fundamental  law  of  their  organizations,  may  be  exercised 
at  all  regular  meetings.  This  power  to  amend  laws,  or  to 
repeal  them,,  is  inherent  and  continuous  for  all  proper 
objects.  No  member  has  a  right  to  presume  that  the  laws 
of  his  order  will  remain  ipichanged,  when  the  promotion 
of  its  interest  and  welfare,  may  require  a  change.  ^^The 
power  of  the  society  to  enact  its  laws,"  stays  Mr.  Niblack, 
''is  continuous,  residing  in  aU  regular  meetings  of  the 
society  so  lopg  as  it  exists.  Any  meeting  can,  by  a 
nuyority  vote,  modify  or  repeal  the  law  of  a  previous 
meeting,  and  no  meeting  can  bind  a  subsequent  one  by 
irrepealable  acts  or  rules  of  procedure."  (Niblack  Mui 
Ben.  Soc.  §  124.)  So  that  it  may  be  said  that  the  powei^ 
to  alter  or  amend  laws,  or  to  repeal  them,  when  exercised 
in  a  proper  way  and  for  the  welfare  of  the  society,  is  an 
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incident  of  its  existence,  and  that  when  so  exercised,  such 
laws  are  binding  on  its  members,  except  when  forbidden 
by  the  organic  act  of  the  society,  or  contrary  to  the  laws 
of  the  land.  As  Elliott,  J.,  said:  ^'We  do  not  affirm 
that  a  benefit  society  may,  by  a  change  in  its  by-laws,  arbi- 
trarily repudiate  an  obligation  created  by  a  policy  of  insur- 
ance; but  we  do  affirm,  where  a  change  is  regularly  made 
in  its  by-laws,  and  the  motive  which  influences  the  change 
is  an  honest  one,  to  promote  the  welfare  of  the  society,  and 
the  members  are  all  given  an  opportunity  to  avail  them- 
^lyes  of  the  change,  no  actionable  wrong  is  done  the  mem- 
bers or  their  beneficiaries."  (  Supreme  Lodge  K.  P.  v.  Knight^ 
il7  Ind.  497.) 

There  is  no  power  in  the  society  to  amend  or  enact  laws 
which  shall  work  any  repudiation  of  its  obligation.  It 
resides  in  the  society  for  the  purposes  of  carrying  out  the 
objects  for  which  it  was  formed;  and,  when  the  power  is 
Qxpie^ly  reserved  in  the  charter,  it  is  not  construed  as 
intended  to  reserve  the  power  to  avoid  its  contracts,  or  work 
the  destruction  of  vested  rights.  So  that  a  party's  contract 
of  iusurance  may  be  modified  or  varied  by  a  subsequent 
Iftw,  and  he  be  bound  by  it,  either  through  the  reserved 
power  in  the  society  to  amend  or  enact  such  law,  or  by  his 
contract  with  r^f^rence  to  future  enactments,  when  it  does 
not  operate  as  a  repudiation  of  its  contracts,  or  a  complete 
deprivation  of  the  member's  rights.  As  the  rights  of  the 
plaintiflF  are  derived  from  the  contract  of  Freeman  with 
the  society,  and  as  his  benefit  certificate,  designating  the 
plaintiff  as  bis  beneficiOtry,  was  issued  before  the  enactment 
of  the  law  limiting  the  persons  whom  a  member  is  entitled 
to  designate  as  his  beneficiary,  it  now  becomes  necessary  tp 
examine  this  subsequent  law,  and  ascertain  whether  it  is 
applicable  to  benefit  certificates  of  members  which  were 
issued  before  its  enactment,  and  if  so,  to  what  extent.  That 
law  provides:  ''Each  membpr  shall  designate  the  person 
or  persons  to  whom  the  beneficiary  fund  due  at  his  death 
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shall  be  paid,  who  shall  in  every  instance  be  one  or  more 
members  of  his  family,  or  some  one  related  to  him  by  blood, 
or  who  shall  be  dependent  upon  him."  This  language  is 
wholly  prospective  in  its  operation.  It  is  only  intended  to 
affect  the  power  to  appoint  beneficiaries  and  limit  its  exer- 
cise after  the  law  passed.  "  Each  member  shall  designate," 
refers  not  to  a  past  but  a  future  act  to  be  performed  by 
him, —  that  is,  whenever  a  member  shall  exercise  his  power 
of  appointment  under  this  law,  he  shall  designate  a  bene- 
ficiary of  the  classes  enumerated.  It  applies  as  well  to 
old  members,  revoking  a  former  appointment  and  naming 
another  as  his  beneficiary,  as  to  new  or  old  members  who 
have  never  exercised  their  power  to  appoint  a  beneficiary. 
The  law  does  not  undertake  by  its  terms  to  disturb  what 
has  been  done;  it  does  not  nullify  previous  appointments; 
it  only  undertakes  to  limit  to  the  classes  specified  the  power 
to  designate  beneficiaries,  whenever  it  shall  be  exercised  by 
a  member.  It  is  a  settled  rule  of  construction  that  laws 
will  not  be  interpreted  to  be  retrospective,  unless  by  their 
terms  they  are  clearly  intended  to  be  so.  They  are  con- 
strued as  operating  only  on  cases  or  facts  which  come  into 
existence  after  the  laws  were  passed.  Every  statute,  it 
has  been  said,  which  takes  away  or  impairs  vested  rights 
acquired  under  existing  laws,  or  creates  a  new  obligation, 
or  imposes  a  new  duty,  or  attaches  a  new  disabiUty  in 
respect  of  transactions  or  considerations  already  passed, 
must  be  presumed,  out  of  respect  to  the  legislature,  to  be 
intended  not  to  have  a  retroactive  operation.  (Endlich 
Interp.  Stat.  §  273.)  Rights  will  not  be  interfered  with 
unless  there  are  express  words  to  that  effect.  It  is  not 
enough  that  upon  some  principles  of  interpretation  a  retro- 
active construction  could  be  given  to  the  law,  but  the  intent 
to  make  it  retroactive  must  be  so  plain  and  demonstrable 
as  to  exclude  its  prospective  operation.  "  It  is  not  enough 
that  general  terms  are  employed  broad  enough  to  cover 
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past  traosaction/'  for  laws  ''are  to  be  oonstrued  as  prospective 
only,  if  possible."     (Sedg.  Stat  &  Const  Law,  161.) 

In  fact,  so  great  is  the  disfavor  in  which  such  laws  are 
held,  and  so  generally  are  they  condemned  by  the  courts, 
that  they  will  not  construe  any  law,  no  matter  how  positive 
in  its  terms,  as  intended  to  interfere  with  existing  contracts 
or  vested  rights,  unless  the  intention  that  it  shall  so  operate 
is  expressly  declared,  or  is  to  be  necessarily  implied.  As 
the  law  of  the  society  is  prospective  in  its  operation,  it  did 
not  affect  Freeman's  contract  with  the  defendant.  It  did 
not,  by  its  terms,  nor  by  implication,  require  him  to  change 
Ills  policy.  It  would  only  have  affected  his  contract  in  the 
event  he  should  have  revoked  the  appointment  of  the  plaint- 
iff as  his  beneficiary,  and  then  only  to  the  extent  of  requir- 
ing him  to  appoint  a  beneficiary  that  should  belong  to  the 
specified  classes.  There  is  not  a  word  in  the  law  requiring 
any  member  to  make  a  change  of  his  beneficiary;  or  in  case 
of  his  &ilure  to  do  so,  as  contended  for  by  the  appellant, 
that  his  benefit  certificate  reverted  to  the  society.  It  may 
be  conceded  that  Freeman  was  bound  by  all  subsequent  laws 
enacted,  but  as  the  law  in  question  is  not  retroactive,  it  does 
not  affect  his  contract.  It  only  affects  him  or  any  other 
member  of  the  society  in  the  issue  of  certificates  after  its 
passage.  While  there  is  no  pretense  that  this  contract  was 
a  cover  for  speculation,  or  a  wager  policy,  it  may  be  con- 
ceded that  the  object  of  the  law  was  to  discourage  wager 
policies.  And  it  was  said  by  counsel,  unless  it  was  held 
''that  the  society  could  amend  its  laws  so  as  to  discourage 
^rager  policies,  it  will  be  involved  in  a  maze  of  difficulties." 
By  giving  this  law  a  prospective  operation,  it  will  greatly  cut 
off  the  opportunities  for  such  speculation  in  life  insurance 
policies,  and  will  in  a  great  measure  remedy  the  evil  it  was 
designated  to  abate,  without  denying  the  power  of  the  society 
to  amend  its  laws,  or  to  enact  others  for  the  promotion  of  its 
interests  and  welfare. 
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But  we  may  go  further,  and  admit  that  the  law  is  retro- 
active; that  it  was  intended,  as  claimed  by  counsel^  to  affect 
certificates,  naming  beneficiaries,  not  of  the  classes  enumer- 
ated, and  requiring  the  holders  of  such  certificates  to  desig- 
nate  others  confori^able  to  such  law;  otherwise  upon  their 
failure  to  so  do,  that  the  fund  payable  under  their  certifi- 
cates to  such  beneficiaries  as  do  not  belong  to  any  of  such 
classes  would  descend  under  the  laws  of  the  society  or  revert 
to  it;  and  still  we  do  not  think  such  a  law  would  be  con- 
strued to  affect  the  certificate  of  Fre^n^an,  or  the  class  to 
which  he  belongs,  or  their  beneficiaries.  It  is  only  addressed 
retroactively  to  those  who  can  comply  with  its  terms;  for 
while  it  might  have  the  effect  to  naodify  or  vary  the  con- 
tracts of  all  such,  it  does  not  operate  as  a  destruction  of 
their  power  to  appoint  a  beneficiary,  or  as  a  repudiation  of 
the  obligation  of  the  society.  They  qan  comply  with  its 
terms  and  make  the  change  of  beneficiary  and  preserve  the 
fund  for  his  benefit.  The  case  is  different  with  Freeman  or 
those  belonging  to  his  class,  who,  prior  to  the  time  the  lav 
was  enacted,  had  appointed  the  plaintiff  as  his  beneficiary, 
and  who,  from  the  time  of  such  appointiAent  continuously 
up  to  his  death,  had  no  family,  nor  any  one  related  to  him 
by  blood,  nor  dependent  upon  him.  It  was.  not  possible  for 
him  to  comply  with  the  terms  of  the  law  by  naming  another 
beneficiary.  To  give  the  law  such  a  copstruction  as  would 
include  his  class,  would  operate  as  a  complete  deprivation 
of  their  rights,  and  aji  absolute  repudiation  by  the  society 
of  its  obligations.  Such  an  injustice  will  never  be  tole^ 
ated,  if  by  any  construction  it  can  be  avoided.  We  are 
bound  to  construe  a  law,  if  we  can,  so  as  to  make  it  opera- 
tive, without  impairing  the  obligation  of  existing  contracts^ 
or  divesting  vested  rights. 

We  may,  therefore,  assume,  for  the  purposes  of  the  case, 
that  the  law  was  retroactive,  and  intended  to  require  a 
change  of  beneficiaries,  limiting  them  tp  the  classes  speci- 
fied, and  still  we  would  be  bound  to  construe  it  so  as  to 
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make  it  operative  and  valid,  wliich  can  only  be  done  by 
confining  its  operation  to  those  members  who  could  make 
the  change.  So  averse  are  courts  to  giving  a  law  a  retro- 
active operation,  that  even  where  the  retroactive  character 
of  the  law  is  clearly  indicated  on  its  face,  they  always  sub- 
ject it  to  the  most  circumscribing  construction  that  cati 
possibly  be  made  consistent  with  the  intention  of  the  legis- 
lature. In  Hedges  v,  Bennaker,  3  Met.  (Ky.)  258,  the  court 
says:  ''It  has  been  said  by  this  court  that  retrospective 
statutes  have  ever  been  regarded  as  impolitic  and  unwise, 
as  they  are  in  general  unjust  and  oppressive.  And  although 
such  statutes  have  been  held  valid  under  the  constitution, 
they  have  always  been  subjected  to  such  a  construction  as 
would  circumscribe  their  operation  within  the  narrowest 
possible  limits  consistent  with  the  manifest  intention  of  the 
legislature,  to  be  drawn  from  the  language  used." 

The  argument  of  counsel  that  Freeman's  failure  to  desig- 
nate a  beneficiary  before  his  death,  operated  to  vest  the 
fiind  in  the  society,  assumes  that  he  failed  to  do  something, 
which,  under  the  law,  he  could  have  done,  or  neglected  to 
do,  and  which  would  have  prevented  such  result,  and  pre- 
served the  fund  for  the  benefit  of  his  beneficiary.  As  we 
have  assumed  only  for  their  sake  that  the  law  is  retroactive, 
this  argument  only  strengthens  our  construction  that  it 
should  be  construed  as  only  applicable  to  those  who  could 
make  the  change,  and  refused  or  neglected  to  do  it  before 
they  should  be  visited  with  the  consequences  of  forfeiture. 

Nor  does  the  case  upon  which  counsel  rely  support  their 
contention.  I  refer  to  the  case  of  Supreme  Commandery  v. 
Aiimoorth,  71  Ala.  436;  46  Am.  Rep.  332.  There,  the  legis- 
lature provided  that  a  policy  should  be  rendered  void  in  case 
the  holder  of  the  certificate  committed  suicide.  In  that  case^  the 
certificate  was  accepted  by  the  assured^  subject  to  the  laws  of 
the  order  now  in  force,  or  which  hereafter  may  be  enacted  by 
the  supreme  commandery,  and  the  oourt  by  Brickell,  J., 
said:  '' Parties  may  contract  in  reference  to  laws  of  future 
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enaotment, — may  agree  to  be  bound  and  aflTected  by  them 
as  they  would  be  bound  and  affected  if  such  laws  were 
existing.  They  consent  that  such  laws  may  enter  into 
and  form  parts  of  their  contracts,  modifying  or  varying 
them.  *  *  *  The  statute  prescribing  the  condition  of 
official  bonds,  and  the  bonds  of  executors,  administratois, 
and  guardians,  extends  the  liability  of  the  surety  to  the 
performance  by  the  principal  of  such  duties  as  are  required 
of  him  by  existing  laws,  or  by  any  law  passed  subsequent 
to  the  execution  of  the  bond.  There  is  no  injustice  in  the 
statute.  Nothing  retrospective  in  its  operation."  But  the 
court,  as  if  having  in  mind  the  case  at  bar,  added :  "  While 
a  subsequent  law,  because  of  the  assent  of  the  member^ 
may  add  new  terms  or  conditions  to  a  certificate, — terms 
or  conditions  reasonably  calculated  to  promote  the  general 
good  of  the  membership  and  may  be  valid  and  binding,— 
it  does  not  follow  that  a  law  operating  a  destruction  of  the 
certificate  or  a  deprivation  of  all  rights  under  it  would  be 
of  any  force."    {Kom  v.  Mid.  Asm.  Soc.  6  Cr.  192.) 

In  our  view  of  the  case,  therefore,  we  do  not  think  that 
the  law  in  question  is  retroactive,  or  that  it  ajQFects  the  cer- 
tificate of  Freeman,  or  the  rights  of  his  beneficiary  under 
it;  or  if  it  be  considered  to  have  a  retroactive  operation, 
that  it  applies  to  certificates  held  by  those  members  who 
cannot  comply  with  its  terms,  and  whom  to  construe  it  to 
include  would  operate  as  a  complete  destruction  of  their 
certificate  and  their  rights  under  it,  and  as  a  repudiation 
by  the  society  of  its  obligation. 

It  follows  that  the  judgment  must  be  aflirmed. 
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STATE  OF  OREGON  v.  JOHN  A.  SHAW.  » ^^ 

CossTiTmowAL  Law — Statutobt  CJonstbuction — Subject  of  Act. — If  all  gs»  2971 
the  provisions  of  a  statute  relate  directly  or  indirectly  to  the  same  subject,  — — 
are  naturally  connected  and  are  not  foreign  to  the  subject  expressed  in  the 
title,  they  will  not  be  held  to  violate  the  requirement  of  the  constitution 
of  Oregon,  that  the  subject  of  the  act  must  be  expressed  in  the  title ;  and 
in  applying  this  rule,  every  doubt  will  be  resolved  in  favor  of  the  validity 
of  the  statute. 

Cbdtisal  Law — IimicrMKirr — Words  of  Statutb. — ^In  indictments  for  statu- 
tory misdemeanors,  it  is  sufficient  to  charge  the  offense  in  the  words  of 
the  statute,  provided  the  crime  is  thereby  set  forth  with  such  certainty  as 

will  apprise  the  accused  of  the  offense  imputed  to  him.  "22  287 

42    398 

Marion  county:  R.  P.  Boise,  Judge, 

Plaintiff  appeals.    Reversed. 

George  G.  Bingham^  district  attorney,  for  Appellant. 

Ford  &  KaiseTf  for  Respondent. 

Bean,  J. — The  defendant  was  indicted  for  unlawfully 
discharging  and  depositing  sawdust,  planer  shavings,  and 
other  lumber  waste,  made  by  a  saw  mill,  into  the  waters  of 
the  Santiam  river,  in  violation  of  section  8  of  an  act  enti- 
tled, "  An  act  to  protect  salmon  and  other  food  fishes  in  the 
state  of  Oregon  and  upon  all  waters  upon  which  this  state 
has  concurrent  jurisdiction,  and  to  repeal  sections  3489, 
3490,  3491,  3492,  3493,  3494,  3495,  3496,  3497,  and  3498  of 
Hill's  Annotated  Laws  of  Oregon,"  approved  February  6, 
1891.  A  demurrer  to  the  indictment  was  sustained  by  the 
court  below  for  the  reason  that  it  does  not  state  facts 
sufficient  to  constitute  a  crime,  and  the  indictment  was 
dismissed,  from  which  judgment  the  state  appeals. 

To  sustain  the  rulings  of  the  court  below,  it  is  contended 
that  the  section  under  which  defendant  was  indicted  is 
unconstitutional  and  void,  because  in  violation  of  section 
20,  article  VI,  of  the  constitution,  which  provides,  that 
"Every  act  shall  embrace  but  one  subject  and  matters 
properly    connected    therewith,  which   subject   shall   be 
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expressed  in  the  title."    The  history  and  object  of  thia 
constitutional  provision,  and  the  mischief  against  which 
it  was  aimed,  should  be  kept  steadily  in  view  by  the  courta 
in  its  construction  and  application.    It  was  intended  to 
prevent  the  practice,  common  in  legislative  bodies  not  thus 
restricted,  of  embracing  in  the  bill  matters  having  no  rela- 
lation  to  each  other,  wholly  incongruous,  and  of  which  the 
title  gives  no  notice,  thus  securing  the  adoption  of  measures 
by  fraud  and  without  attracting  attention;   or  combining 
subjects  representing  diverse  interests,  in  order  to  unite  the 
members  of  the  legislature  who  favored  either,  in  support 
of  all.    These  combinations  being  corruptive  of  the  legis- 
lature and  dangerous  to  the  state,  are  prohibited  in  most^ 
if  not  all,  the  states  by  constitutional  provision  similar  to 
ours.    (Suth.  Stat.  Const.  §  78;  Cooley,  Const.  Lim.  *142.) 
This  provision  of  the  constitution  was  not  designed  to 
embarrass  legislation,  but  to  put  an  end  to  legislation  of 
the  vicious  character  referred  to,  and  has  been  always 
liberally  construed  to  sustain  legislation  not  within  the 
mischief.    A  reasonable  construction  permits  the  single 
subject  to  be  comprehensive  enough  for  practical  purposes, 
and  great  latitude  is  allowed  the  legislature  in  stating  the 
subject  in  the  title.    It  was  not  designed  to  require  the 
body  of  the  bill  to  be  a  mere  repetition  of  the  title.   Neither 
is  it  intended  to  prevent  including  in  the  bill  such  means 
as  are  reasonably  adapted  to  secure  the  object  indicated  in 
the  title.    It  was  intended,  as  said  by  Mr.  Justice  Coolet, 
"to  require  that  in  every  case  the  proposed  measure  should 
stand  upon  its  own  merits,  and  that  the  legislature  should 
be  fairly  notified  of  its  design  when  required  to  pass  upon 
it.    But  this  purpose  is  fully  accomplished  when  the  law 
has  but  one  general  object  which  is  fairly  indicated  by  its 
title.    To  require  that  every  end  and  means  necessary  to 
the  accomplishment  of  this  general  object  should  be  pro- 
vided for  by  a  separate  act  relating  to  that  alone,  would  not 
only  be  senseless  but  would  render  legislation  impossible. 


If 
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{People  y.  Mahaney,  13  Mich.  494.)  It  is  not  directed  against 
the  generality  or  comprehensiveness  of  the  title  to  legisla- 
tive enactments,  nor  does  it  require  that  the  title  shall 
index  the  details  of  the  act.  If  the  title  cover  the  object 
of  the  act,  the  degree  of  particularity  with  which  it  shall 
be  expressed  or  set  out  is  for  the  legislature  to  determine. 
A  disregard  of  this  constitutional  provision  will  be  fatal, 
bat  the  departure  must  be  plain  and  manifest,  and  all 
doubts  will  be  resolved  in  favor  of  the  law.  The  conflict 
between  the  constitution  and  the  law  should  be  palpable 
and  clear  before  the  courts  should  disregard  a  legislative 
enactment  upon  the  sole  ground  that  it  embraces  more^ 
than  one  subject.    (Suth.  Stat.  Law.  §  82.) 

If  all  the  provisions  of  the  law  relate  directly  or  indi* 
rectly  to  the  same  subject,  are  naturally  connected,  and  are* 
not  foreign  to  the  subject  expressed  in  the  title,  they  will 
not  be  held  unconstitutional  as  in  violation  of  this  clause 
of  the  constitution.  {O'Keefe  v.  Weber,  14  Or.  55;  Boioman 
Y.CockriU,  6  Kan.  311;  Howland  Coal  and  Iron  Works  v.  Brovm, 
13  Boshy  681;  Montgomery  v.  B.  &  L.  Asm.  JRobinson,  69  Ala, 
413;  Slate  v.  Qmnty  Judge,  2  Iowa,  280 ;  MoiUciair  v.  BamsdeUy 
107  U.  S.  147;  Cole  v.  HaU,  103  111.  30;  OUliU  v.  McCarthy, 
34  Minn.  318;  Brewsiery.OUy  of  8yracu8e,19'ifl,Y. 116;  Kv/rtz 
y.  People,  33  Mich.  279;  Bum»ide  v.  Lincoln  Co.  86  Ky.  423; 
Sail  V.  Bunte,  20  Ind.  304)  This  clause  is  not  violated  by 
any  legislative  act  having  various  details  properly  perti- 
nent and  germane  to  one  general  object.  The  question  is, 
whether,  taking  from  the  title  the  subject,  we  can  find  any- 
thing in  the  bill  which  cannot  be  referred  to  that  subject. 
The  general  object  and  purpose  of  the  act  in  question  here 
is  to  protect  salmon  and  other  food  fishes;  and  whatever 
means  may  tend  directly  or  indirectly  to  accomplish  this 
object,  may  be  properly  included  in  the  act.  But  it  is 
argued  that  casting  sawdust,  shavings,  or  lumber  waste^  into 
a  stream  is  not  in  any  way  injurious  to  fish.  The  legisla- 
ture evidently  thought  otherwise,  for  its  intention  is  mani- 

XXII  Ob.— 19. 
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fest  It  assumes  that  sawdust,  shavings,  and  lumber  waste 
are  substances  calculated  to  destroy  or  injure  fish  when  cast 
into  a  stream;  and  this  seems  to  have  been  the  opimon  of 
the  legislature  for  many  years,  for  there  has  been  since  1878 
;a  law  upon  the  statute  books  making  it  a  crime  to  do^so  in 
coertain  localities.  (Hill's  Code,  §  3493.)  If  there  be  any 
^possible  ground  for  holding  this  belief,  it  certainly  is  no 
Junction  of  a  court  to  determine  that  the  legislature  was 
.mistaken.  Its  view,  not  ours,  must  determine  that  question. 
.But  if  it  were  necessary,  we  think  we  may  safely  assume, 
in  view  of  the  legislation  upon  the  subject,  that  it  is  com- 
monly supposed  or  believed  that  casting  sawdust  into  a 
stream  is  injurious  to  the  fish  therein. 

Again,  it  is  claimed  that  section  8  is  void,  because  its 
provisions  are  broader  than  the  title  of  the  act^  for  the 
:  reason  that  it  is  not  by  its  terms  confined  to  waters  in  which 
food  fishes  are  wont  to  be,  but  is  applicable  to  all  the  waters 
of  the  state.  But  here  also  the  legislature  has  assumed  that 
all  the  waters  of  the  state  contain  food  fishes.  There  is 
certainly  some  ground  for  holding  this  belief,  and  it  is  not 
the  province  of  the  court  to  say  that  the  legislature  was 
mistaken.  It  is  not  our  opinion,  but  that  of  the  legislature, 
which  must  determine  that  question  so  far  as  the  constitu- 
tionality of  the  act  is  concerned.  Whether  a  conviction 
could  be  had. for  casting  any  of  the  prohibited  substances 
into  waters  which  do  not  contain  food  fishes,  or  in  which 
such  fishes  are  not  wont  to  be,  if  there  are  any  such  waters 
in  the  state,  is  unnecessary  for  us  to  consider  at  this  time, 
as  no  sucJi  question  is  in  the  record. 

It  is  also  argued  that  the  indictment  in  this  case  does 
not  state  a  crime  because  it  does  not  allege  that  food  fishes 
were  wont  to  be  in  the  Santiam  river,  into  which  it  is 
charged  defendant  cast  sawdust,  lumber  waste,  and  shavings. 
The  indictment  is  in.tthe  language  of  the  statute;  and  it  is 
the  settled  rule  in  this  state  that  in  indictments  for  misde- 
meanors, created  by.^rtatute,  it  is  sufficient  to  charge  the 
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offense  in  the  words  of  the  statute,  subject  to  the  qualifica- 
tion that  the  crime  must  be  set  forth  with  such  certainty  as 
will  apprifle  the  accused  of  the  offense  imputed  to  him. 
{Sate  V.  Packard,  4  Or.  157;  SUOe  v.  Perham,  id.  188;  State  v. 
Dou^ierh/, id.  200;  /State  v.iiA  Sbm,140r.847;  Staie\. Light, 
17  Or.  858;  SUOe  v.  Luy  id.  488.)  This  indictment  states  the 
offense  in  the  language  of  the  statute,  and  clearly  apprises 
the  defendant  of  the  offense  chaiged  against  him,  and  is 

The  judgment  of  the  court  below  is  therefore  reversed, 
and  the  cause  remanded  with  directions  to  overrule  the 
demurrer. 


[Filed  April  28, 180S.]  I  g  >g 

J.  W.    LATIMER   V.   TILLAMOOK   COUNTY.        I  g^; 
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a  county  road,  where  the  journal  entry  of  the  county  court  redted  facts         '^  ^ 
showing  l^;al  notice  of  the  intended  application,  "and  that  these  fiicts        ^  140 
were  made  ta  i^pear  satisfactorily  to  the  court,"  Jurisdiction  will  be  pre- 
snmed  to  have  been  acquired,  though  the  affidavit  of  posting  notices  was 
ambiguoiis  in  its  statement  of  ISicts. 

Ion— Rbfobt  Of  VixwKBs—RBMoireTBAircs.— Under  Hill's  Code,  {  4065, 
which  provides  Ibr  locating  and  altering  public  roads,  and  directs  that, 
alter  receiving  the  report  of  the  viewers,  the  court  shall  "cause  the  same 
to  be  publicly  read  on  two  different  days  "  before  acting  on  the  report,  the 
right  to  remonstrate  continues  until  after  the  report  is  read  a  second  time. 

Tillamook  county :  R.  P.  Boise,  Judge. 

Defendant  appeals.    Affirmed. 

This  controversy  arises  out  of  an  application  to  vacate 
a  certain  county  road  in  Tillamook  county.  The  petition 
among  other  things  states  in  effect  that  the  petitioners  are 
hons^olders  in  said  county  and  state,  and  reside  in  the 
vicinity  of  the  road  proposed  to  be  vacated.  Said  petition 
contained  about  two  hundred  names.  The  notice  is  in 
proper  form,  and  has  appended  to  it  the  same  names  tliat 
appear  on  the  petition.  The  pnx^  of  notice  is  as  follows: 
"I,  L  G.  Freeman,  being  duly  sworn,  say  that  on  the  sixtli 
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day  of  December,  1890,  that  being  more  than  thirty  days 
preceding  the  time  for  the  sitting  of  county  court  aforesaid, 
for  the  transaction  of  county  business,  at  its  regular  meet- 
ing in  January,  1891, 1  posted  four  notices,  exact  copies  of 
the  one  hereto  attached;  and  all  of  such  notices  contained 
the  names  of  the  persons  signing  the  petition  herein,  and 
were  signed  by  the  petitioners;  and  the  names  and  signa- 
tures are  genuine,  and  in  the  handwriting  of  the  persons 
purporting  to  sign  the  same.  Three  of  said  notices  were 
posted  in  public  places  in  the  vicinity  of  the  said  road 
sought  to  be  vacated,  to  wit,  one  each  at  the  terminus  of 
said  road,  and  one  posted  in  full  view  of  the  public  on  the 
bridge  on  the  Wilson  river,  commonly  known  as  the  Free- 
man bridge;  and  one  of  such  notices  was  by  me,  on  the 
date  herein  stated,  posted  by  me  on  the  bulletin  board  at 
the  court-house,  or  the  place  of  holding  county  court  in 
said  county  and  state.  All  of  which  Hotices  were  placed 
in  plain  view  of  the  public,  and  were  written  in  plain  hand- 
writing." This  aflSdavit  was  properly  verified.  On  the 
eighth  day  of  January,  1891,  the  county  court  of  Tilk- 
mook  county  made  an  order  appointing  viewers,  after 
reciting  in  the  record  the  necessary  jurisdictional  matters. 
On  the  fourth  day  of  March,  1891,  a  remonstrance  signed 
by  a  large  number  of  persons  was  presented,  remonstrating 
against  the  proposed  vacation.  The  remonstrance  also  con- 
tains the  same  recital  as  to  the  qualifications  as  is  contained 
in  the  petition  relative  to  the  qualifications  of  the  petition- 
ers. Numerous  objections  were  filed  to  the  petitioners  as 
well  as  to  the  remonstrators,  pending  which  the  matter  was 
continued  to  the  sixth  day  of  April,  1891.  On  said  sixth 
day  of  April,  1891,  another  remonstrance  was  filed  by 
twenty-one  othep  persons,  who  recite  that  they  are  hoose- 
holders  and  reside  in  the  vicinity  of  the  road  proposed  to 
be  vacated.  At  the  same  time,  counsel,  in  behalf  of  the 
petitioners,  moved  that  said  last  named  remonstrance  he 
not  receivedi  for  the  reason  it  was  not  filed  in  time,  which 
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motion  was  allowed  by  the  court,  and  the  report  of  the 
viewers  having  been  filed  recommending  that  the  road  be 
vacated  as  prayed.  The  journal  in  substance  recites,  that 
it  appearing  to  the  court  that  there  is  not  a  greater  number 
of  names  on  said  remonstrance  than  petitioners  on  the  peti- 
tion, which  petitioners  are  legal  signers  of  said  petition,  as 
by  law  provided,  it  was  ordered  that  the  report  of  the 
viewers  be  recorded  and  the  road  be  vacated,  the  court 
having  found  that  there  were  two  more  names  on  the  peti- 
tion than  on  the  remonstrance. 

Thereafter,  on  the  eleventh  day  of  August,  1891,  the 
circuit  judge  allowed  a  writ  of  review  to  issue  to  remove 
said  record  into  the  circuit  court  of  Tillamook  county. 
After  the  return  of  said  writ,  and  on  the  twenty-fifth  day 
of  August,  1891,  said  circuit  court  reversed  the  order  and 
proceedings  of  the  county  court  of  Tillamook  county  in 
the  matter  of  the  vacation  of  said  road,  and  rendered  a 
judgment  against  said  county  for  costs,  from  which  judg- 
ment this  appeal  was  taken. 

Oeorge  (7.  Bingham,  district  attorney,  for  Appellant 

T.  B.  Handley,  for  Respondent. 

Stbahan,  C.  J. — ^The  questions  made  on  this  appeal 
which  we  deem  material  will  be  separately  noticed. 

The  first  is  as  to  the  suflSciency  of  the  proof  of  notice. 
The  a£5davit  recites  that  three  of  said  notices  were  posted 
in  public  places  in  the  vicinity  of  said  road  sought  to  be 
vacated,  to  wit,  one  each  at  the  terminus  of  said  road,  and 
one  posted  in  full  view  of  the  public  on  the  bridge  on  the 
Wilson  river,  commonly  known  as  the  Freeman  bridge, 
and  one  notice  on  the  bulletin  board  at  the  court  house,  or 
the  place  of  holding  court  in  said  county  and  state.  It 
was  suggested  that  this  proof  tended  to  show  that  the  two 
notices  were  posted  at  the  terminus,  but  we  think  this  is 
hypercritical.  The  expression  in  the  affidavit  is  not  free 
from  criticism ;  but  properly  understood,  we  think  it  may 
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be  construed  that  a  notice  was  posted  at  each  terminus  of 
the  road.  In  addition  to  this,  the  journal  entry  in  the 
county  court  recites  that  proof  of  posting  notices  was  made 
showing  that  one  notice  was  posted  at  the  court  house  and 
one  each  at  the  termini  of  said  road  proposed  to  be  vacated, 
and  one  on  the  Freeman  bridge  across  Wilson  river,  all  of 
which  notices  were  in  public  places  in  the  vicinity  of  said 
proposed  road,  and  that  these  facts  were  made  to  appear 
satisfactorily  to  the  court.  We  can  have  no  doubt  that  the 
proofs  on  file  with  the  findings  in  the  journal  sufficiently 
show  that  the  county  court  acquired  jurisdiction.  {Davgh- 
erty  v.  Brovm,  91  Mo.  26 ;  Supervisors  v.  The  People,  12  Brad. 
210;  For^ythe  v.  Kreuier,  100  Ind.  27.) 

The  main  fact  relied  on  by  the  respondent  in  support  of 
the  ruling  of  the  circuit  court  in  reversing  the  action  of 
the  county  court,  was  the  rejection  of  the  remonstrance 
filed  April  6, 1891.  This  remonstrance  contained  twenty- 
one  names,  and  the  same  was  stricken  from  the  files  on 
motion  of  counsel  for  the  petitioners  for  the  reason  that  it 
was  filed  too  late  to  be  considered.  Section  4065,  HilFs 
Code,  defines  very  fully  the  duty  of  the  viewers  and  sur- 
veyor, as  well  as  the  county  court,  when  the  report  is  filed. 
By  the  latter  part  of  the  section,  it  is  made  the  duty  of  the 
court,  on  receiving  the  report  of  the  viewers  aforesaid,  to 
cause  the  same  to  be  publicly  read  on  two  different  days  of 
the  same  meeting,  and  if  no  remonstrance  with  a  greater 
number  of  remonstrators  than  there  are  names  on  the  peti- 
tion, (the  names  on  the  remonstrance  to  be  confined  to  the 
vicinity  of  the  proposed  road,)  or  petition  for  damages  be 
filed,  *  *  *  the  court  shall  issue  an  order  directing 
the  road  to  be  opened. 

The  report  of  the  viewers  was  read  the  first  time  March 
4, 1891,  and  the  second  time  on  the  sixth  of  April,  which 
was  an  adjourned  term  of  the  county  court  Conceding 
without  deciding  that  this  meeting  in  April  was  the  same 
meeting  at  which  the  report  of  the  viewers  was  read  the 
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first  time,  which  may  be  well  doubted,  the  right  to  remon- 
strate continued  and  existed  until  after  said  report  was 
read  the  second  time,  and  was  not  lost  at  the  time  the 
second  remonstrance  was  filed.  The  county  court  ought 
to  have  read  the  report  a  second  time  at  its  meeting  in 
March  before  proceeding  to  consider  the  remonstrance  then 
filed.  Instead  of  following  the  plain  requirements  of  the 
statute,  however,  it  proceeded  to  receive  objections  to  the 
qualifications  of  the  petitioners  and  remonstrators,  respec- 
tively, and  was  proceeding  to  consider  the  same  without 
having  read  the  report  a  second  time.  This  necessarily 
put  the  petitioners  at  great  disadvantage  in  the  contest. 
The  remonstrators  knew  the  strength  of  the  petition,  and 
they  knew  their  own  strength  on  the  remonstrance,  and 
the  oversight  of  the  court  gave  them  the  opportunity  to 
utilize  whatever  additional  strength  they  might  have  in 
reserve,  which  they  proceeded  to  do  by  bringing  in  another 
remonstrance.  We  think  the  right  to  remonstrate  con- 
tinued until  after  the  second  reading  of  the  report;  and 
though  in  this  particular  instance  it  may  have  operated  as 
a  hardship  and  a  surprise  to  the  petitioners,  still  they 
might  have  avoided  it  by  calling  for  the  second  reading 
of  the  report  in  March  if  the  court  continued  in  session 
two  days,  which  was  its  plain  duty  to  have  done. 

There  being  no  error  in  the  judgment  appealed  from, 
the  same  must  be  afi&rmed. 
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^  339       -A.B8TBACT  OF  TiTLB— Objsot  AH©  What  TO  OoHTAnr.— The  obJect  of  an 
23*  180  abstract  of  title  is  to  enable  the  poichaser,  or  his  counsel,  to  detenniiM 

^^  ^'^  the  sufficiency  of  the  title.    It  should  contain  whaterer  concerns  the 

source  of  the  title  and  its  condition. 

Abstsagt,  Admissibls  a8  Eyidsnox,  Whkv. — It  may  be  admissible  in  eridMios, 
not  for  the  pappose  of  proving  title,  bat  to  show  that  the  abstract  fttr- 
nished  to  show  title  did  not  disclose  such  evidence  of  title  as  the  defiend* 
ants  had  agreed  to  convey  by  their  contract. 

Jackson  county :  L.  R  Webstsb,  Judge. 

Plaintiff  appeals.    Reversed. 

H.  K.  Hanna,  for  Appellant 

Wm.  M,  Colmg^  for  Respondent 

Lord,  J. — ^This  is  an  action  to  recover  money  paid  on  a 
contract  for  the  sale  of  land.  It  arose  out  of  substantially 
these  facts:  That  the  defendants  agreed  with  plaintiff  in 
writing  to  convey  to  him  ''in  fee  simple,  clear  of  all  incun}- 
brances  whatsoever,  by  a  good  and  sufficient  deed,  and 
abstracts  of  title,  the  following  parcel  of  land/'  etc.;  that  at 
the  execution  of  said  agreement,  the  plaintiff  paid  to  the 
defendants  the  sum  of  five  hundred  dollars,  as  provided 
therein,  and  as  the  first  payment  on  said  land;  that  prior 
to  bringing  this  action,  the  plaintiff  tendered  the  further 
sum  of  three  thousand  dollars  as  a  second  payment,  and 
was  ready  and  willing  to  perform  his  covenants  and  agree- 
ments, etc.;  that  he  then  and  there  demanded  of  said  defend- 
ants that  they  execute  and  deliver  to  him  a  deed  of  said 
land,  etc.;  that  the  defendants  refused  to  execute  the  same; 
that  the  title  to  said  land  is  defective;  that  they  cannot 
execute  or  deliver  a  clear  title,  etc.,  and  make  him  a  good 
and  sufficient  deed  and  abstract  of  title  therefor,  etc;  and 
that  the  defendants  have  not  repaid  any  part  of  the  sum  of 


*Thi8  opinion  should  have  appeared  in  19  Oregon,  and  to  correct  the  error 
is  reported  here. —  Rkpobtsb. 
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five  hundred  dollars  to  them  paid  as  a  part  of  the  purchase 
price,  etc 

The  material  facts  were  put  in  issue,  and  after  the 
plaintiff  had  introduced  his  evidence  and  rested,  the  defend- 
ants moved  for  a  nonsuit,  which  was  granted  by  the  court, 
and  judgment  entered  for  the  defendants.  Two  causes  of 
error  are  assigned :  ( 1 )  that  the  court  erred  in  refusing  to 
allow  the  plaintiff  to  introduce  in  evidence  the  abstract  of 
title  furnished  plaintiff  by  the  defendants,  and  ( 2 )  in  taking 
the  cause  from  the  consideration  of  the  jury  and  rendering 
a  judgment  of  nonsuit  in  favor  of  the  defendants. 

It  is  disclosed  by  the  bill  of  exceptions  that,  when  the 
plaintifi  offered  in  evidence  the  abstract  of  title,  the  court 
refdsed  to  admit  it  on  the  ground,  as  it  would  seem,  that  it 
was  not  the  proper  evidence  of  title,  but  that  the  records  or 
original  conveyances  were  the  only  legal  proof  of  title  admis- 
sible. The  court  evidently  regarded  the  action  as  one  in 
which  the  validity  of  the  title  and  its  proper  proof  were 
involved,  as  it  is  only  upon  this  theory  that  the  ruling  of 
the  court  below  can  be  sustained.  The  difficulty  arises  out 
of  the  somewhat  involved  manner  in  which  the  facts  are 
alleged ;  but  it  is  plain  that  the  action  is  based  on  the  con- 
tract, and  that  the  real  contention  is  as  to  its  meaning  and 
proper  construction.  The  plaintiff  was  endeavoring  to  show, 
not  that  the  abstract  conveyed  title,  but  that  the  abstract  of 
sach  title  furnished  the  plaintiff  by  the  defendants  did  not 
exhibit  the  "good  title,  free  from  incumbrances"  that  the 
defendants  had  agreed  to  convey.  His  position,  in  substance 
and  effect,  was  that  the  defendants  had  agreed  by  their 
contract  to  assure  him  a  good  title,  and  to  furnish  him  an 
abstract  thereof  from  which  its  validity  and  marketable 
quality  might  be  ascertained  and  determined,  but  that  the 
abstract  furnished  him  by  them  for  this  purpose,  and  which 
the  plaintiff  offered  in  evidence,  and  the  court  rejected, 
ahowed  that  the  title  was  defective,  or  not  such  as  would 
be  in  accordance  with  the  terms  of  such  contract.    The 
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defendants  had  agreed  to  ^  oonvey  and  assure  to  the  plain- 
tiff in  fee  simple,  clear  of  all  incumbrances  whatsoever,  by 
a  good  and  sufficient  warranty  deed,  and  abstract  of  title," 
etc.,  the  lands  described.  The  object  of  the  abstract  is  plain; 
it  is  to  enable  the  purchaser,  or  his  counsel,  tp  pass  readily 
upon  the  validity  of  the  title,  as  it  should  contain  whatever 
concerns  its  source  and  condition.  Mr.Curwen  says:  "The 
object  of  the  abstract  is  to  furnish  the  buyer  and  his  counsel 
with  a  statement  of  every  fact,  and  abstract  of  the  contents 
of  every  deed  on  record,  upon  which  the  validity  and 
marketableness  of  the  title  depend,  so  full  that  no  reason- 
able inquiry  shall  remain  unanswered;  so  brief,  that  tiie 
mind  of  the  reader  shall  not  be  distracted  by  irrelevant 
details;  so  methodical,  that  counsel  may  form  an  opinion 
on  each  conveyance  as  he  proceeds  in  his  reading;  and  so 
clear,  that  no  new  arrangement  or  dissection  of  the  evidence 
shall  be  required.  The  buyer  has  the  right  to  demand  a 
marketable  title.  He  has  a  right  to  demand  that  the  abstract 
of  title  shall  disclose  such  evidence  of  that  title  as  will 
enable  him  to  defeat  any  action  to  recover  or  incumber  the 
land."    (Curwen,  Abstract  Title,  §  36.) 

In  contracts  for  the  sale  of  real  estate,  the  principle  is  of 
constant  application  that  it  is  implied  that  the  vendor  will 
exhibit  a  good  marketable  title  before  the  contract  is  con- 
summated ;  and  until  he  do  so,  the  buyer  is  not  bound  to 
accept  a  deed  or  pay  the  purchase  money.  In  the  case  at 
bar,  the  contract  is  written,  and  the  defendants  agree  to 
convey  a  good  title  free  from  all  incumbrances  whatsoever, 
and  to  furnish  an  abstract  of  such  title.  What  was  the 
object  of  this  abstract?  Plainly,  to  enable  the  plaintiff  and 
his  counsel  to  determine  readily  on  the  sufficiency  of  the 
title  agreed  to  be  conveyed  by  the  contract — in  a  word,  an 
abstract  which  would  disclose  such  evidence  of  title  as 
would  show  the  title  free  from  all  incumbrances  whatsoever, 
and  defeat  any  action  to  recover  the  land.  This  being  the 
object  of  the  abstract,  when  the  plaintiff  submitted  it  to 
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his  counsel,  as  the  reeord  shows,  he  refused  upon  an  inspec- 
tion of  it  to  say  that  it  disclosed  such  title  as  the  defendants 
had  agreed  to  convey.  Whether  it  does  or  not,  the  abstract 
is  not  before  us  for  <hat  purpose,  but  only  to  show  its  object 
as  applied  to  the  contract.  When,  therefore,  the  abstract 
was  offered  in  evidence,  it  was  not  for  tho  purpose  of  proving 
title  by  the  abstract,  but  of  showing  that  the  abstract  fiir- 
oisbed  did  not  disclose  evidence  of  such  title  as  the  defend- 
ants had  agreed  to  convey.  It  results  that  we  think  the 
abstract  was  admissible  for  the  purpose  offered,  and  that  it 
was  error  to  exclude  it.  This  being  so,  it  becomes  unneces- 
sary to  consider  the  other  error  assigned. 

The  judgment  must  be  reversed  and  a  new  trial  ordered. 


[Med  April  M,  1802.1  |  gj 

E.  C.   KANE  V.  CHARLES  G.  RIPPEY  et  al.        ^m 

Skovd  Apfxal — FoBMKB  OnNiOH— Law  of  thb  Cabb.— On  aseoond  i^peal, 
the  opinion  of  the  court  in  the  former  appeal,  so  fiir  as  the  same  facts 
appear,  becomes  the  law  of  the  ease  and  oontrols  courts  and  parties  in 
every  subsequent  step  in  the  cause. 

SriDDrcB — CoHTBACT  FOB  Salb  OF  Laitd — Abstbact. — In  an  action  on  a 
contract  for  the  sale  of  land,  whereby  the  defendant  agreed  to  convey  a 
fee  rimple  title  and  to  fttmish  an  abstract  showing  such  title,  the  abstract 
tendered  by  the  defendant  may  be  admitted  in  evidence,  not  as  proof  of 
the  title  to  the  land,  but  as  tending  to  show  a  breach  or  performance  of 
the  condition  of  the  cohtract  requiring  an  abstract. 

PBAcncB — FiKDiBoe  OF  Fact— LBOALCoHCLUsioirB.— Findings  of  fiu3t  which 
merely  announce  oertsin  legal  conclusions  dedudble  firom  ftcts  not  stated, 
an  not  sufficient  to  support  a  Judgment. 

Jackson  county:  L.  B.  Wsbstkb,  Judge. 

Plaintiff  appeals.    Reversed. 

This  is  the  second  appeal  in  this  cause.  On  the  first, 
the  opinion  of  the  court  is  reported  ante,  296,  to  which 
reference  is  made  for  a  statement  of  the  pleadings.  The 
cause  was  re-tried  in  the  court  below  without  a  jury  and 
again  resulted  in  a  judgment  for  the  defendants,  from  which 
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this  appeal  was  taken.    Upon  the  second  trial,  the  court 
found  the  facts  as  follows: 

"  On  the  seventeenth  day  of  April,  1889,  the  defendants 
were  the  owners  of  certain  land  near  Central  Point,  Oregon, 
which  they  had  purchased  from  John  Watson  and  PhoBbe 
H.  Watson,  and  on  which  said  Watson  had  a  mortgage  of 
fifteen  thousand  dollars;  that  the  defendants  were  anxious 
to  sell  said  land,  or  a  portion  of  it,  to  pay  said  mortgage  debt 
and  stop  interest;  that  on  said  April  17th,  defendants 
entered  into  an  agreement  with  the  plaintiff  for  the  sale 
of  two  hundred  and  fifty  acres  of  said  land  for  ten  thou- 
sand dollars,  which  agreement  was  reduced  to  writing  and 
attached  to  the  complaint  in  this  action;  that  the  plaintiff 
paid  to  the  defendants  the  sum  of  five  hundred  dollars 
mentioned  in  the  agreement  on  the  same  day  the  agree- 
ment was  made;  that  within  a  few  days  thereafter,  the 
defendant  had  the  two  hundred  and  fifty  acres  of  land 
mentioned  in  the  agreement,  surveyed,  and  employed  J. 
H.  Whitman  to  make  an  abstract  of  title  for  the  plaintiff; 
and  as  soon  as  the  abstract  was  finished,  they  delivered  it 
to  the  plaintiff  or  his  attorney;  that  after  some  contro- 
versy had  arisen  between  said  parties  in  reference  to 
the  growing  crop,  the  plaintiff  refused  to  accept  the 
land  or  to  complete  the  payments,  alleging  as  a  reason 
for  such  refusal  that  the  title  was  not  good;  that  on  the 
twenty-ninth  day  of  April,  1889,  the  defendants  with 
their  wives  executed  a  deed  of  the  said  two  hundred  and 
fifty  acres  of  land  witli  covenants  of  warranty  in  due 
form;  and  in  two  or  three  days  after  the  execution  thereof, 
they  tendered  the  deed  to  the  plaintiff  and  requested  him 
to  accept  the  land  and  pay  for  the  same  according  to 
said  agreement;  but  plaintiff  refused  to  do  so,  stating  that 
he  could  not  accept  the  deed  until  they  made  the  title  good, 
and  he  has  refused  ever  since  to  accept  the  property  or  pay 
for  it;  that  there  is  a  chain  of  conveyances  for  said  land 
from  the  government  down  to  the  defendants,  and  the  title 
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is  good;  that  the  abstract  furnished  by  defendants  to  plain- 
tiff does  not  show  any  legal  defects  or  incumbrances,  and 
there  are  none  in  fact  The  court  therefore  finds  as  a 
conclusion  of  law  that  the  plaintiff  is  not  entitled  to 
recover  in  this  action,  but  that  defendants  are  entitled  to 
recover  costs.  It  is,  therefore,  considered  and  adjudged 
that  the  defendants  do  have  and  recover  from  plaintiff 
their  costs  and  disbursements  in  this  action." 

K  K.  Hannay  for  Appellant. 

TTm.  M.  Colvig,  for  Respondent 

Strahan,  C.  J. — ^Upon  a  second  appeal,  the  opinion  of 
the  court  upon  the  former  appeal,  so  far  as  the  same  facts 
appear,  becomes  the  law  of  the  case  and  governs  and  con- 
trols the  parties  and  the  court  in  every  subsequent  step  in 
the  cause.  {PoioeU  v.  D.  S,  &  Q.  R.  R.  Go.  14  Or.  22;  Blooinr 
fdd  V.  Buchanan^  14  Or.  181 ;  Budd  v.  MuUnomah  St.  Ry.  Co, 
15  Or.  404;  TJwmpsm  v.  Hawley,  16  Or.  251.)  When  this 
case  was  formerly  before  us,  the  court,  per  Lord,  J.,  said: 
"The  plaintiff  was  not  endeavoring  to  show  that  the 
abstract  conveyed  title,  but  that  the  abstract  of  such  title 
famished  the  plaintiff  by  the  defendants  did  not  exhibit 
the  good  title  free  from  incumbrances  that  the  defendants 
had  agreed  to  convey.  His  position,  in  substance  and  effect, 
was  that  the  defendants  had  agreed  by  their  contract  to 
assure  him  a  good  title,  and  to  furnish  him  an  abstract 
thereof  from  which  its  validity  and  marketable  quality 
might  be  ascertained  and  determined ;  but  that  the  abstract 
furnished  him  by  them  for  that  purpose,  and  which  the 
plaintiff  offered  in  evidence,  and  the  court  rejected,  showed 
that  the  title  was  defective,  or  not  such  as  would  be  in 
accordance  with  the  terms  of  such  contract."  Further  on, 
in  commenting  on  the  contract,  the  court  observes:  "The 
object  of  the  abstract  is  plain.  It  is  to  enable  the  pur- 
chaser or  his  counsel  to  pass  readily  on  the  validity  of  the 
title."    Finally  the  court  placed  a  construction  upon  the 
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oontracty  then  as  now  before  the  court,  as  follows:  "In  the 
case  at  bar,  the  contract  is  written,  and  the  defendants 
agree  to  convey  a  good  title  free  from  all  incumbrances 
whatsoever,  and  to  furnish  an  abstract  of  such  titla  What 
was  the  object  of  this  abstract?  Plainly  to  enable  the 
plaintiff  and  his  counsel  to  determine  readily  on  the  suffi- 
ciency of  the  title  agreed  to  be  conveyed  by  the  contract- 
in  a  word,  an  abstract  which  would  disclose  such  evidence 
of  title  as  would  show  the  title  free  from  all  incumbrances 
whatsoever,  and  defeat  any  action  to  recover  the  land. 
*  *  *  When,  therefore,  the  abstract  was  offered  in  evi- 
dence, it  was  not  for  the  purpose  of  proving  title  by  the 
abstract,  but  of  showing  that  the  abstract  furnished  did 
not  disclose  evidence  of  such  title  as  the  defendants  had 
agreed  to  convey."  Words  could  not  be  plainer.  The 
defendants  had  agreed  to  convey  a  fee  simple  title,  and  to 
furnish  an  abstract  showing  such  title.  This  is  the  con- 
struction placed  upon  the  contract  on.  the  former  appeal, 
and  cannot  now  be  departed  from.  In  such  case  the  fur- 
nishing of  such  abstract  is  a  condition  precedent,  and,  to 
bind  the  other  party,  must  be  complied  with.  ( 1  Warvelle, 
Vend.  292.) 

The  seventh  finding  recites  that  the  title  is  good,  and 
the  eighth,  that  the  abstract  furnished  to  plaintiff  does  not 
show  any  legal  defects  or  incumbrances,  and  there  are  none 
in  fact.  These  are  not  findings  of  fact  but  naked  legal 
conclusions.  The  court  cannot  deduce  from  them  any 
legal  consequences,  because  they  are  in  themselves  legal 
conclusions.  What  deeds  there  are  in  the  chain  of  title, 
and  their  form  and  manner  of  execution,  are  questions 
of  fact;  whether  or  not  they  vest  in  the  defendants  a  good 
title,  is  a  question  of  law.  So,  what  was  contained  in  the 
abstract,  is  a  question  of  fact;  whether  those  facts  showed 
any  legal  defects  or  incumbrances,  are  questions  of  law. 
These  principles  are  so  elementary  that  they  need  no  cita- 
tion of  authorities  to  fortify  them.    From  the  record  before 
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128  it  ia  impossible  to  determine  on  what  legal  theory  the 
court  below  proceeded  in  the  trial;  but  it  is  manifest  that 
proper  attention  was  not  given  to  the  fonD#r  opinion  of 
this  court  in  this  cause. 

For  that  reason,  and  because  the  findings  of  fiact  are 
entirely  defective  and  insufficient  to  justify  the  judgment 
rendered^  the  same  must  be  reversed  and  the  cause  remanded 
for  a  new  triaL 


[Filed  April  80, 1S82.]  g  ^ 
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HuBBAin)  AHD  Wm — CoirrsAoruAL  Rslatiok — Dowes  and  Ccbtsbt. — A  tsg  lu 

husband  and  wife  cannot  oontnurt  with  each  other  concerning  the  poe-  rW~m 

libler  estate  of  dower  or  duteay  either  may  have  in  the  lands  of  the  other  ^  ^ 

by  Tirtne  of  their  marriage.  22  BOB 

41    87B 

DowxB—  EzxcunoN  Saie— Admihibtbation.— A  wife^s  right  to  dower  is  not      

afiected  by  an  execution,  or  administrator's,  sale  of  her  husband's  land. 

JvmcxAL  8AI.0 — Cayxat  Emptor— EsTOiFBi..'— All  Judicial  sales  in  this  state 
are  subject  to  the  doctrine  of  eaipeat  emptor^  and  do  not  operate  as  estoppels 
in  favor  of  a  purchaser  and  against  one  haying  an  adverse  interest  in  the 
land  sold,  unless  the  latter,  to  induce  the  purchaser  to  buy,  made  some 
representation  against  sach  Interest  upon  which  the  purchaser  had  a 
richt  to,  and  did  rely. 

8UBB06ATXOK  —  SaTISFACTIOH    OF   MOBTOAOB— DOWXB    ESTATB  —  AmilKIBTSA- 

tob's  Salb — Casb  hi  Judombbt.— The  fkcts  in  this  case  are  examined, 
and  it  is  held,  that  the  defendant  having  purchased  the  land  in  question 
at  an  administrator's  sale^  and  the  money  paid  by  him  having  been 
applied  to  the  satisflEuition  of  a  mort^^age  on  the  land  in  which  the  plain- 
tifTs  dower,  together  with  the  fee,  was  charged  as  security  for  the  pay- 
ment of  her  deceased  husband's  debt,  the  defendant  should  be  subrogated 
to  the  rights  of  the  mortgagee,  as  against  the  dower  estate. 

Polk  county:  R.  P.  Boibb,  Judge. 

Defendant  appeals.    Modified. 

The  plaintiff  alleges  in  her  complaint  that  she  is  the 
owner  for  her  lifetime  of,  and  a  tenant  in  common  with  the 
defendant  in  the  real  property  in  controversy;  that  the 
defendant  owns  the  said  real  property  in  fee  simple,  subject 
to  the  life  estate  of  the  plaintiff  therein;  that  the  plaintiff 
and  defendant  are  lumble  to  agree  as  to  a  division  of  the 
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above  described  property,  and  prays  that  the  court  det€^ 
mine  the  respective  rights  of  the  parties  and  partition  the 
property  according  to  their  respective  interests. 

The  answer,  after  denying  each  allegation  of  the  com- 
plaint, alleged  a  further  defense  as  follows:  That  on  or 
about  the  first  day  of  October,  1887,  he  became  the  pui^ 
chaser  of  the  lands  described  in  plaintiff's  complaint;  that 
said  lands  belonged  to  the  estate  of  R.  M.  Montgomery, 
who  died  at  Corvallis,  Benton  county;  Oregon,  on  the  third 
day  of  April,  1886 ;  that  said  estate  was  administered  upon 
in  said  county  of  Benton  by  S.  L.  Shedd,  and  said  lands 
were  sold  by  order  of  the  county  court  of  said  county  of 
Benton,  in  the  state  of  Oregon,  to  pay  a  balance  of  one 
thousand  eight  hundred  dollars,  then  due  on  a  mortgage 
on  said  lands,  and  for  other  purposes,  and  that  said  lands 
were  ordered  to  be  sold  by  said  county  court  at  Dallas,  on 
the  first  day  of  October,  1887,  and  were  bid  off  by  this 
defendant  at  said  sale  for  the  sum  of  three  thousand  five 
hundred  and  five  dollars,  which  bid  was  accepted,  and  the 
lands  struck  off  to  him  by  the  said  administrator;  that 
said  lands  were  advertised  and  sold  in  a  body  without  anj 
reservation  of  dower  or  other  interest  in  said  lands;  that 
the  defendant  observed  the  utmost  caution,  and,  before  the 
sale,  saw  the  plaintiff  and  informed  her  that  he  intended 
to  bid  on  said  lands  at  the  sale  then  advertised,  if  every- 
thing was  fair  and  there  was  a  good  and  perfect  title  to 
the  same. 

The  plaintiff  informed  the  defendant  that  the  title  waB 
good;  and  the  defendant,  learning  that  she  was  repre- 
sented by  counsel  learned  in  the  law,  and  that  said  sale 
was  conducted  under  the  direction  of  the  Benton  county 
court,  had  the  utmost  confidence  that  everything  was  and 
would  be  conducted  in  the  utmost  good  faith  and  fairness. 
Said  plaintiff  represented  to  the  defendant  that  said  lands 
were  free  from  all  incumbrances,  and  that  the  plaintiff  did 
not  then  or  at  any  time  give  any  intimation  that  she 
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claimed  any  dower  or  other  interest  in  said  lands.  And 
defendant  alleges,  that  after  said  lands  were  bid  off,  and 
before  the  money  was  paid,  he  sought  another  interview 
for  the  purpose  of  ascertaining  if  there  was  any  obstacle 
in  the  way  of  his  acquiring  a  good  and  perfect  title  to  said 
lands  and  the  whole  of  them,  and  the  plaintiff  assured  the 
defendant  that  his  title  was  good,  and  at  no  time  gave  any 
intimation  that  she  then  claimed  or  intended  to  claim  any 
interest  or  dower  therein;  and  defendant  alleges  that  the 
plaintiff  fully  and  clearly  understood  that  the  defendant 
was  seeking  to  find  out  if  there  was  any  defect  of  title  or 
obstacle  to  his  acquiring  a  full  and  complete  title  to  said 
lands  and  to  the  whole  thereof;  and  defendant  alleges  that 
the  plaintiff  fradulently  concealed  her  intention  to  claim 
dower  therein,  and  that  the  defendant  was  misled  thereby. 

Defendant  alleges  that  at  the  time  of  the  purchase  of 
said  land  in  1887,  he  was  a  resident  of  the  state  of  Iowa, 
merely  sojourning  in  Oregon,  intending  to  purchase  a 
home  if  he  found  one  suitable  and  to  be  had  on  fair  terms; 
that  he  was  ignorant  of  the  laws  of  Oregon  in  relation  to 
what  constituted  a  title  to  real  property,  but  that  he  trusted 
to  the  representations  of  the  plaintiff  and  the  fact  that  it 
was  under  the  direction  of  the  county  court.  The  defend- 
ant alleges  that  he  paid  a  full  consideration  for  said  lands 
at  the  time  and  of  the  whole  thereof;  that  he  would  not 
have  paid  three  thousand  five  hundred  and  five  dollars,  or 
any  other  sum,  had  he  known  it  was  subject  to  dower,  and 
that  the  plaintiff's  claim  of  dower  is  a  complete  surprise  to 
him;  that  since  his  purchase  he  has  made  lasting  and  valu- 
able improvements  on  the  buildings  on  said  lands  to  the 
value  of  one  hundred  dollars, — in  clearing  lands,  fifty  dol- 
lars, and  repairing  fences,  one  hundred  and  fifty  dollars. 

On  the  ninth  day  of  January,  1885,  the  plaintiff  and 

her  then  husband,  R.  M.  Montgomery,  now.  deceased,  joined 

in  a  mortgage  on  the  portion  of  lands  first  described  in 

plaintiff's  complaint,  a  copy  of  which  said  mortgage  is 
xxn  Oa.— 20. 
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annexed  to  the  answer  as  exhibit  A;  that  plaintiff  and  her 
then  husband  borrowed  of  one  Elizabeth  Smith  the  sum  of 
iwo  thousand  five  hundred  dollars,  and  secured  the  same 
hy  the  mortgage  on  said  land ;  that  said  mortgage  was  duly 
<executed  by  plaintiff  and  her  said  husband,  and  duly 
recorded  in  Polk  county,  Oregon,  and  was  never  fore- 
closed or  paid  except  in  part;  that  one  thousand  eight 
hundred  dollars  of  said  mortgage  was  due  and  unpaid 
at  the  date  of  said  sale,  and  that  said  sale  was  for  the 
purpose  of  providing  funds  for  the  payment  of  the  amount 
due  and  unpaid  on  said  mortgage,  and  to  provide  for  the 
plaintiff's  support  and  the  payment  of  debts,  and  the  costs 
of  administration;  that  the  mortgage  was  a  lien  on  said 
lands,  and  was  paid  by  said  defendant,  and  that  said 
defendant  became  thereby  subrogated  to  the  rights  of  said 
mortgagee,  and  holds  said  mortgage  against  said  plaiutiiT 
for  the  payment  of  said  one  thousand  eight  hundred  dol- 
lars and  interest  from  the  date  of  payment,  which  amount 
would  be  more  than  half  the  value  of  said  lands;  and  that 
the  plaintiff  could  in  no  event  be  entitled  to  more  than  the 
residue  of  said  lands  after  the  payment  of  one  thousand 
eight  hundred  dollars  and  the  interest  thereon. 

The  answer  then  alleges  that  on  the  twenty-fourth  of 
March,  1880,  the  plaintiff,  for  a  valuable  consideration,  sold 
and  conveyed  to  her  husband,  R.  M.  Montgomery,  all  her 
interest  and  dower  in  said  real  property,  and  that  such  sale 
had  been  adjudged  void  by  the  circuit  and  supreme  courts 
at  the  suit  of  the  plaintiff.  It  is  then  alleged  that  Mont- 
gomery made  said  purchase  in  good  faith,  and  that  the 
money  which  the  plaintiff  received  had  never  been  paid 
back  to  him;  that  though  three  hundred  dollars  is  the  con- 
sideration named  in  said  deed,  the  real  consideration  was 
one  thousand  dollars;  that  said  deed  and  the  acquiescence 
of  the  plaintiff  in  the  sale  of  said  lands  operated  as  a  fraud 
on  the  defendant;  that  said  line  of  conduct  was  adapted 
to  deceive  and  defraud  the  defendant,  and  that  defendant 
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ought  to  be  subrogated  to  the  rights  of  Montgomery  and 
recover  the  full  compensation  for  said  dower. 

The  reply  denies  all  the  new  matter  in  the  answer.  The 
cause  was  referred,  and  the  evidence  taken  in  writing.  At 
the  hearing  the  court  found  the  equities  with  the  plaintiff 
and  made  a  decree  of  partition  from  which  the  defendant 
brought  this  appeal. 

F.  A.  Chenoweth,  for  Appellant. 

/.  J.  Daly,  for  Respondent. 

Strahan,  C.  J. — No  question  as  to  the  sufficiency  of  the 
pleadings  was  made  by  either  party  in  the  court  below  or 
in  this  court,  and  therefore  they  will  not  be  further  noticed. 

It  is  conceded  by  the  stipulation  on  file  that  R.  M.  Mont- 
gomery died  seized  of  the  land  in  controversy;  that  at 
the  time  of  his  death  the  plaintiff  was  his  wife,  and  that 
he  died  intestate.  The  plaintiff  is,  therefore,  entitled  to 
dower  in  said  lands  unless  some  of  the  matters  alleged  in 
the  answer  defeat  it. 

A  suit  between  these  same  parties  was  before  this  court 
involving  the  same  real  property,  and  is  reported  in  20  Or. 
163.  In  that  case  the  plaintiff  sought  to  recover  her  dower, 
and  the  defense  was  a  deed  made  by  her  to  her  tlien  hus- 
band, R.  M.  Montgomery,  in  his  lifetime,  and  we  held  that 
the  statutes  of  this  state  enabling  husband  and  wife  to 
contract  with  each  other  did  not  extend  to  or  include 
estates  or  interests  growing  out  of  the  marriage  relation ; 
so  that  the  effect  of  that  deed,  which  is  here  pleaded  and 
offered  in  evidence,  may  be  dismissed  without  further 
remark. 

The  next  defense  relied  upon  is  that  the  defendant  pur- 
chased said  real  estate  at  a  sale  made  by  the  administrator 
of  R.  M.  Montgomery,  deceased,  by  order  of  the  county 
court  of  Benton  county,  for  the  payment  of  the  debts  of 
said  deceased.  No  doubt  it  is  competent  for  the  legislature 
to  provide  that  at  such  sales  the  widow's  dower  shall  also 
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pass  to  the  purchaser,  and  that  she  may  receive  in  money 
such  proportion  of  the  proceeds  of  the  sale  as  would 
adequately  represent  her  interest  in  the  land ;  but  it  has  not 
done  so  in  this  state,  and  therefore  authorities  under  stat- 
utes differing  from  our  own  on  that  subject  could  have  no 
application.  The  construction  of  our  statute  authorizing 
sales  by  administrators  to  pay  debts  of  the  deceased,  has 
been,  ever  since  its  enactment,  that  such  sales  did  not  affect 
the  widow's  dower.  Nor  does  an  execution  sale  of  the  hur. 
band's  lands,  whether  made  while  he  is  living  or  after  his 
death,  transfer  to  the  purchaser  the  wife's  dower,  whether 
inchoate  or  otherwise. 

The  defendant's  next  contention  is,  that  under  the  par- 
ticular facts  of  this  case  the  plaintiff  is  estopped  from 
claiming  her  dower.  The  facts  relied  upon  to  create  the 
estoppel  are  fiiUy  set  out  in  the  defendant's  answer,  but 
we  think  they  are  entirely  insufficient  It  may  be  con- 
ceded, and  no  doubt  is  true,  that  the  defendant  acted  in 
the  most  perfect  good  faith.  There  is  nothing  shown 
indicating  bad  faith  on  either  side.  The  defendant  was 
chargeable  with  notice  of  what  the  statutes  contain  and  of 
the  nature  of  the  title  he  would  acquire  at  such  sale.  In 
addition  to  this,  the  rule  of  caveat  emptor  applies  to  all 
judicial  sales  in  this  state.  It  was  the  defendant's  privilege 
and  his  duty  to  investigate  the  title  before  the  sale,  and  for 
that  purpose  to  employ  such  assistance  as  he  might  deem 
necessary;  but  he  did  not  resort  to  the  usual  methods  to 
ascertain  the  state  of  the  title.  An  unlearned  woman 
unacquainted  with  the  forms  of  conveyancing  or  flie 
methods  of  business,  could  not  be  regarded  as  a  safe  guide 
or  source  of  information  from  whom  the  true  state  of  the 
title  could  be  learned.  It  will  be  noticed  that  the  defend- 
ant did  not  ask  the  plaintiff  at  either  of  the  conversations 
he  had  with  her  whether  she  had  or  claimed  any  interest 
in  the  land  as  dower  or  otherwise.  What  she  told  him  was 
that  the  title  was  good.    That  statement  was  literally  true. 
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and  it  is  n)t  equivalent  to  the  statement  that  she  had  no 
dower  in  the  land,  and  that  if  he  would  purchase  at  the 
sale  he  would  acquire  a  fee  simple  title  free  from  all  incum- 
brances. It  does  not  any  where  appear  that  the  defendant 
relied  upon  the  statements  or  representations  of  the  plain- 
tiff, and  was  thereby  induced  to  make  the  purchase.  What 
the  defendant  did  rely  upon  was  that  he  ascertained  that 
the  plaintiff  was  represented  by  counsel  learned  in  the  law, 
and  that  said  sale  was  conducted  under  the  direction  of  the 
county  court.  These  facts  induced  the  defendant  to  believe 
that  everything  was  and  would  be  conducted  in  the  utmost 
good  faith  and  fairness.  The  principles  of  the  law  of  estop* 
pel,  sought  to  be  applied  to  this  case,  are  too  elementary 
to  require  anything  more  than  a  reference.  (2  Herman, 
Estoppel,  §  960.) 

But  the  defendant  contends  that,  inasmuch  as  there  was 
a  mortgage  on  the  land  at  the  time  of  the  sale  by  the 
administrator  for  about  one  thousand  eight  hundred  dol- 
lars and  interest,  and  that  a  part  of  the  purchase  money 
paid  by  the  defendant  to  the  administrator  was  used  by 
him  to  pay  ofiF  the  mortgage,  the  defendant  ought  to  be 
subrogated  to  the  rights  of  the  mortgagee.  If  that  were  so, 
it  is  not  perceived  how  it  could  be  available  as  a  defense  in 
this  case.  The  code  expressly  authorizes  lien  holders  to  be 
made  defendants  in  partition  suits  except  those  who  have 
liens  by  judgment  or  decree.  (Code,  §  425.)  But  on  what 
ground  can  the  defendant  claim  to  be  subrogated?  He 
was  not  a  party  interested  in  the  property  affected  by  the 
mortgage,  and  did  not  in  fact  pay  off  the  mortgage.  What 
he  did  was  to  pay  to  the  administrator  conducting  the  sale 
the  amount  of  his  bid,  and  the  administrator  applied  the 
money,  or  so  much  as  was  necessary,  in  payment  of  the 
mortgage.  Subrogation,  as  a  matter  of  right,  independ- 
ently of  agreement,  takes  place  only  for  the  benefit  of 
insurers,  or  of  one  who,  being  himself  a  creditor,  has  satis- 
fied the  lien  of  a  prior  creditor;  or  for  the  benefit  of  a 
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purchaser  who  has  extinguished  an  incumbrance  upon  the 
estate  which  he  has  purchased;  or  of  a  coobligor  or  surety 
who  has  paid  the  debt  which  ought,  in  whole  or  in  part,  to 
have  been  met  by  another;  or  of  an  heir  who  has  paid  the 
debts  of  the  succession;  or  of  one  who  has  paid  his  own 
debt,  the  burden  of  which  has  for  a  valuable  consideration 
been  assumed  by  another.    (Sheldon,  Subr.  §  3.) 

The  facts  of  this  case  do  not  bring  it  within  this  author- 
ity, or  any  adjudged  case  we  have  been  able  to  find.  When 
a  purchaser  extinguishes  an  incumbrance  upon  an  estate 
which  he  has  purchased,  he  may  be  subrogated;  but  the 
defendant  did  not  purchase  the  plaintiff's  dower.  It  was 
not  sold  nor  could  it  be  sold  in  that  proceeding.  It  was 
the  estate  of  the  intestate  which  was  sold  to  pay  his  debts» 
and  the  money  which  was  received  at  the  sale  was  applied 
for  that  purpose  and  no  other.  When  the  debt  which  the 
intestate  owed  was  paid  by  the  administrator,  as  a  neces- 
sary consequence  it  released  the  plaintiflF's  dower  from 
the  mortgage.  The  payment  of  that  debt  and  the  release 
of  the  plaintiff's  interest  was  a  duty  which  the  intestate 
owed  to  her  in  his  lifetime,  and  the  same  duty  devolved  on 
his  administrator  by  his  death.  Besides,  it  cannot  be  denied 
that  the  plaintiff's  equity  to  have  the  proceeds  of  that  sale 
applied  in  exoneration  of  her  property  covered  by  the 
mortgage  is  as  strong  as  the  defendant's  claim  to  keep  the 
lien  alive  for  his  benefit.  If  the  wife  had  been  indebted, 
or  if  her  interest  in  the  land  had  been  sold  with  the 
deceased  husband's  interest,  there  would  have  been  more 
foundation  for  the  appellant's  contention.  But  in  addition 
to  this,  if  the  sale  at  which  the  defendant  purchased  had 
been  upon  a  decree  of  foreclosure,  which  would  have  car- 
ried the  plaintiff's  interest  in  the  land  as  she  was  a  party 
to  the  mortgage,  still  she  would  have  had  her  dower  in  the 
purchase  money,  to  be  ascertained  and  paid  to  her  after 
paying  off  the  mortgage.  {BuUer  v.  Smith,  20  Or.  126.)  It 
may  be  conceded  that  subrogation  is  founded  on  the  prin- 
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ciples  of  equity  and  benevolence  {Webster  and  Goldsmith^a 
Appeal,  86  Pa.  St.  409),  but  to  render  its  application  practical, 
the  claim  must  have  substantial  equity  growing  out  of  the 
nature  of  the  transaction  itself,  and  it  must  not  work  a  wrong 
or  injury  to  another.  ( Erb*8  Appecd,  2  P.  &  W.  296.)  For 
these  reasons  I  think  the  decree  appealed  from  ought  to  be 
afiSrmed.  But  my  associates  are  of  the  opinion  that  under 
the  peculiar  facts  of  this  case,  which  are  unnecessary  to 
detail  as  disclosed  by  this  record,  the  defendant  has  brought 
himself  within  the  doctrine  of  equitable  subrogation,  and 
should  be  subrogated  to  the  rights  of  the  mortgagee,  whose 
mortgage  was  an  incumbrance  on  plaintiff's  dower,  and 
which  was  paid  with  the  money  of  defendant. 

It  follows,  therefore,  that  the  decree  of  the  court  below 
must  be  modified,  and  a  decree  entered  in  accordance  with 
the  opinion  of  the  majority  of  this  court. 


[Filed  April  30, 1892.] 

J.  M.  SEAES  V.  L.  B.  MARTIN  et  al. 

ft  ^^} 

Bquitt  — Equitable  CouirrESCLAiM — Legal  Defenses. —  Matters  of  parely     **-**Wj 
legal  cognizance  in  no  way  connected  with  the  suit,  and  not  arising  out  ot 
the  transaction  upon  which  the  plaintiff  bases  his  claim  for  relief  cannot 
be  pleaded  as  counterclaims  in  a  suit  in  equity. 

Polk  county:  R.  P.  Boise,  Judge. 

PlaintiflF  appeals.    Reversed. 

Dalyf  Sibley  &  Eakin,  for  Appellant. 

N.  L.  Butler,  for  Respondents. 

Bean,  J. — This  is  a  suit  to  foreclose  a  mortgage.  In 
substance,  the  complaint  avers  that  on  November  1, 1890, 
the  defendant  L.  B.  Martin  made  his  promissory  note  and 
mortgage  to  plaintiff  for  one  thousand  eight  hundred  dol- 
lars, due  one  year  after  date;  that  the  mortgage  was  duly 
recorded,  and  that  no  payments  have  been  made  thereon. 
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By  his  answer,  the  defendant  admits  the  execution  and 
delivery  of  the  note  and  mortgage  as  alleged,  and  by  way 
of  counterclaim  thereto,  avers:  "That  plaintiff  is  indebted 
to  him  in  the  full  sum  of  fifty  dollars  and  eleven  cents  for 
lumber  sold  and  delivered  to  plaintiff  by  defendant  at  plain- 
tiff's special  instance  and  request  in  1889;  that  plaintiff  has 
failed,  neglected,  and  refused  to  pay  the  same  or  any  part 
thereof,  although  often  demanded;  that  said  sum  of  fifty 
dollars  and  eleven  cents  is  now  due  and  owing  from  plain- 
tiff to  defendant.  For  a  further  defense  herein,  and 
by  way  of  counterclaim,  defendant  alleges  that  plaintiff 
is  indebted  to  him  in  the  sum  of  sixty-two  dollars  for 
lumber  sold  and  delivered  to  him  by  defendant  at  his 
special  instance  and  request  in  the  year  1890;  that  no 
part  thereof  has  been  paid,  though  often  demanded;  that 
there  is  now  due  and  owing  thereon  to  the  defendant  from 
plaintiff  the  sum  of  sixty-two  dollars.  For  further  and 
separate  answer  and  defense,  and  by  way  of  counterclaim 
herein,  defendant  alleges  that  during  the  year  1890,  said 
plaintiff  was  the  agent  of  this  defendant,  and  as  such  was 
engaged  in  the  collection  of  a  large  number  of  accounts 
due  this  defendant  from  a  number  of  persons  for  lumber; 
that  for  and  on  behalf  of  this  defendant,  plaintiff  collected 
and  received  on  said  accounts,  as  such  agent  and  employ6^ 
from  said  divers  persons,  sums  amounting  in  the  whole  to 
the  sum  of  two  thousand  one  hundred  and  ninety-two  dol- 
lars and  forty-one  cents,  no  part  of  which  has  been  paid  to 
this  defendant,  except  the  sum  of  one  thousand  and  fifty- 
five  dollars  and  seventy-five  cents;  that  defendant  has  fre- 
quently demanded  of  said  plaintiff  the  payment  of  the 
sum  of  one  thousand  and  twenty-four  dollars  and  fifty-five 
cents,  the  balance  collected  by  plaintiff;  that  he  has  not 
paid  the  said  sum  or  any  part  thereof;  that  there  is  due 
and  owing  this  defendant  from  said  plaintiff  the  said  sum  of 
one  thousand  and  twenty-four  dollars  and  fifty-five  centa" 
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To  each  of  these  counterclaims  plaintiff  demurred,  for 
the  reason  that  they  constitute  no  defense  and  cannot  he 
pleaded  as  counterclaims  in  this  suit  This  demurrer 
being  overruled,  plaintiff  refused  to  plead  further,  and 
judgment  going  against  him,  he  brings  this  appeal.  The 
demurrer  should  have  been  sustained.  The  counterclaim, 
in  a  suit  in  equity,  under  the  practice  in  this  state,  must 
begone  upon  which  a  suit  might  be  maintained  by  the 
defendant  against  the  plaintiff  in  the  suit,"  or  one  arising 
out  of  the  transaction  set  forth  in  the  complaint  as  the 
foundation  of  the  plaintiff's  claim,  or  one  in  some  way 
connected  with  the  subject  of  the  suit  (Code,  §  393.)  The 
matters  here  pleaded  are  of  purely  legal  cognizance,  in  no 
way  connected  with  the  subject  of  the  suit,  or  arising  out 
of  the  transaction  set  forth  in  the  complaint  as  the  founda- 
tion of  plaintiff's  claim,  and  therefore  do  not  come  within 
the  provision  of  the  statute  governing  counterclaims  in 
equity.  It  was  so  held  in  Bnrrage  v.  B,  O,  &  Q.  M.  Co,  12 
Or.  169,  and  that  case  is  decisive  of  the  question  here. 

The  decree  is  therefore  reversed,  and  the  cause  remanded 
with  direction  to  sustain  the  demurrer. 


[Filed  April  80, 1892.] 

IVA  TEMPLETON  v.  LINN  COUNTY. 

Far  Btrahah,  0.  J.;  Bban,  J.,  oonconing :  i2  813 

40    222 

OomioH  Law — Oouhtijb — DKFsaTB  m  Hiohwat. — ^At  common  law,  a  cotmty  ^2  aT^ 
was  not  liable  for  an  injoiy  resolting  from  a  defect  in  one  of  its  high-  f^fi  % 
ways,  or  roads. 

CbMBi'iTUiioiiAi.  Law— TsBnrroBiAL  Statots^-Ksicedt  Against  CoxrimEB. — 
The  repeal  of  the  territorial  statate  making  counties  liable  in  actions  at 
law  for  injuries  to  the  rights  of  persons  arising  from  acts  or  omissions 
of  sach  ooonties,  is  not  in  conflict  with  section  10  of  article  I  of  the  state 
oonstitation,  which  provides  that  eyery  man  shall  have  a  remedy  by  doe 
eonrse  of  law  for  injury  done  him  in  person,  property,  or  reputation. 

Pte  LoBD,  J.,  dissenting: 

Gounnfls — Implikd  Liability — Commoh  Law  RrannT. — When  the  legisla- 
ture by  statutory  provision  organizes  a  county  into  a  body  politic  and 
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corporate,  with  power  to  contract  and  he  contracted  with,  to  sue  and  be 
sued,  and  devolves  on  it  the  duty  to  keep  in  repair  the  highways  within 
its  jurisdiction,  and  provides  it  with  the  means  of  enforcing  the  perfoim- 
ance  of  this  duty,  there  necessarily  results,  for  the  breach  or  non-per- 
formance of  this  duty,  a  liability  against  the  county,  for  which  the 
common  law  will  furnish  a  remedy  whether  one  is  expressly  prorided 
by  statute  or  not. 

CoNSTiTxrrioNAL  La.w— FoRMKB  RsxEDisB — Leoiblatiys  PowKB.^The  pro- 
vision of  the  state  constitution,  to  the  effect  that  every  man  shall  hsn 
a  remedy  by  due  course  of  law  for  injury  done  him  in  person,  property, 
or  reputation,  places  it  beyond  the  power  of  the  legislature  to  take  away 
remedies  as  they  existed  when  the  constitution  was  adopted. 

Linn  county:  R.  P.  Boise,  Judge. 
Plaintiff  appeals.    Affirmed. 

Strahan,  C.  J, — The  proposition,  that  at  common  law  a 
oounty  was  not  liable  for  an  injury  resulting  from  a  defect  in 
one  of  its  highways  or  roads,  is  established  by  an  array  of  au- 
thorities which  cannot  be  questioned.  {Wldte  v.  Omrs.  90 
N.  C.  437;  47  Am.  Rep.  534  ;Do8dafl  v.  OlmsUad  Co.  30 
Minn.  96;  44  Am.  Rep.  185;  Wood  v.  TipUm  Co.  7  Bax. 
112;  32  Am.  Rep.  561;  Brabham  v.  Supervisors,  54  Miss.  363; 
28  Am.  Rep.  352;  WhUe  v.  Bond  Co.  58  III.  297;  11  Am. 
Rep.  65;  Downing  v.  Mason  Cb.  87  Ky.  208;  12  Am.  St.  Rep. 
473 ;  Reardon  v.  8L  Louis  Co.  36  Mo.  555 ;  Svnneford  v.  Frank- 
Un  Co.  73  Mo.  279 ;  Qark  v.  Adair  Co.  79  Mo.  536 ;  Granger 
V.  Pulaski  Co.  26  Ark.  37;  BameU  v.  Contra  Costa  Co.  67  Cal. 
77;  Scales  v.  Ordmaryy  41  Gra.  225 ;  Hedges  v.  Madison  Cb.  6 
111.  567;  Marion  County  v.  Riggs,  24  Kan.  255 ;  Watldns  v. 
County  Ct.  30  W.  Va.  657;  Manuel  v.  Board  of  Comrs.  98 
N.  C.  9;  Fry  v.  Albemarle  Co.  86  Va.  195;  19  Am.  St.  Rep. 
879;  GUman  v.  County,  8  Cal.  52;  68  Am.  Dec.  290;  Woods 
V.  Colfax  Co.  10  Neb.  552;  Monroe  Cd.  v.  Flyni,  80  Ga,  489; 
Board  of  Comrs.  v.  Mighels,  7  Ohio  St.  109;  Freeholder  v. 
Strader,  18  N.  J.  L.  108;  35  Am.  Dec.  530;  Cooley  v.  Free- 
holders, 27  N.  J.  L.  415;  Pray  v.  Jersey  CUy,  32  N.  J.  L.  394; 
Young  v.  Comrs.  2  Nott  &  McC.  537;  Ensign  v.  Supet^isorSy  25 
Hun,  20;  BaiileU  v.  Crozier,  17  Johns.  449;  8  Am.  Dec.  428; 
Cooley's  Const.  Lim.  3  ed.  247,  6  ed.  301;  Dill.  Mun.  Corp, 
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§§  996,  997,  999 ;  Barbour  Go.  v.  Horn,  48  Ala.  666 ;  Oovinff^ 
Urn  Cb.  V.  Kinnej/,  46  Ala.  176 ;  Rankin  v.  Biickman,  9  Or.  263 ; 
Bhaidan  v.  Saiem,  14  Or.  328 ;  Ford  v.  UmaiiUa  Cb.  15  Or.  313 ; 
Orant  Co.  v.  Lake  Go.  17  Or.  463;  Slaie  ex.  rd.  v.  Omrs.  11 
Ohio  St  183;  M<yrey  v.  -N«r/an€,  8  Barb.  646;  LoriOard  v. 
Monroe,  11  N.  Y.  392;  62  Am.  Dec.  120;  Bmiih  v.  Board,  46 
Fed.  Rep.  340;  Bamea  v.  Oolvmbia,  91  U.  8.  640;  Omrod  v. 
Maea,  16  N.  Y.  168.)  The  appellant  did  not  seek  to  contro- 
vert this  proposition  apon  the  trial  in  this  court.  Her  only  con- 
tention is,  that  at  and  before  the  adoption  of  the  constitution  of 
this  state,  there  was  a  statute  in  force  in  the  then  territory,  en- 
acted by  its  l^islature,  creating  a  liability  against  any  county 
where  any  injury  might  happen  to  any  person  through  a  defect- 
ive road  or  bridge,  where  such  road  or  bridge  was  under  the 
control  of  the  county  court  or  board  of  county  commissioners  of 
such  county,  and  that  by  section  10,  article  1,  of  the  constitution, 
the  legislature  of  the  state  was  disabled  from  repealing  said  ter- 
ritorial statute,  without  enacting  another  which  would  be  a  sub- 
stantial equivalent  for  the  law  as  it  then  stood  upon  that  subject. 
The  provision  of  the  constitution  relied  upon  is  as  follows :  ^'  No 
court  shall  be  secret,  but  justice  shall  be  administered  openly 
and  without  purchase,  completely  and  without  delay;  and  every 
man  shall  have  remedy  by  due  course  of  law  for  injury  done 
him  in  person,  property,  or  reputation.''  ^ 

Section  347  of  the  code,  as  originally  enacted,  is  not  materi- 
ally variant  from  the  law  as  it  stood  prior  to  the  adoption  of 
the  constitution,  and  is  as  follows:  ^' An  action  may  be  main- 
tained against  a  county  or  other  of  the  public  corporations  men- 
tioned or  described  in  section  346,  either  upon  a  contract  made 
by  such  county  or  other  public  corporation  in  its  corporate  char- 
acter, and  within  the  scope  of  its  authority,  or  for  an  injury  to 
the  rights  of  the  plaintiff,  arising  from  some  act  or  omission 
of  such  county  or  other  public  corporation.^'  In  1887  this  sec- 
tion was  amended  by  omitting  the  words,  ''or  for  an  injury  to 
the  rights  of  the  plaintiff,  arising  from  some  act  or  omission  of 
sudi  county  or  other  public  corporation,"  and  by  the  addition 
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of  the  words,  "and  not  otherwise/'  after  the  word  "  authofity," 
in  said  section.  The  liability  oreated  against  a  ooanty  by  this 
statute,  as  it  existed  prior  to  the  amendment  in  1887,  was  reoogi- 
nized  and  enforced  in  MoOaUa  v.  Multnomah  ChunUy^  3  Or,  424^ 
and  the  rule  there  stated  continued  to  be  recognized  until  the 
amendment.  This  is  the  frrst  case  arising  undw  the  statute  ai 
amended  that  has  reached  this  court.  There  being  no  commoB 
law  liability,  unless  the  statute  has  created  a  liability,  there  it 
none;  and  the  statute  having  been  repealed,  there  is  none  under 
the  statute,  if  it  were  competent  for  the  legislature  to  repeal  it. 
It  must  be  conceded  that  the  right  to  repeal  ezisied  unless  the 
legislature  was  prohibited  or  restrained  from  repealing  it  bjr 
article  1,  section  10,  of  the  constitution.  Tlie  words,  ^'and 
every  man  shall  have  remedy  by  doe  courae  of  law  for  injorf 
done  him  in  person^  property,  or  reputation/'  are  claimed  te 
operate  as  a  guaranty  in  favor  of  all  persons  who  might 
be  injured  by  a  county's  neglect,  that  the  legislature  eliould 
never  so  change  the  statute  as  to  destroy  the  liability  of 
such  county.  In  other  words  the  constitution  found  a  cer- 
tain liability  (H«ated  by  statute  resting  upon  tlie  several 
counties,  and  tied  the  hands  of  the  legislature  so  that  such 
liability  should  endure  aa  long  as  the  oonstitution  sliall 
remain  in  force.  As  a  proposition  of  constitutional  law» 
this  contention  seems  startling  -  and  altiiough  the  constitu- 
tions of  many  of  the  states  of  this  union  contain  substan- 
tially the  same  provision  as  section  10^  «t^ra,  no  judicial 
authority  was  cited  upon  the  argument  in  support  of  it» 
and  I  think  it  may  be  safely  assumed  that  none  exists. 

The  repeal  of  the  statute  creating  the  liability  of  a 
county  for  negligence,  is  not  the  only  way  that  liability 
might  be  destroyed.  It  is  within  the  power  of  the  legists- 
taire  to  repeal  the  act  creating  a  county,  and  with  such  repeal 
a  liability  would  be  as  ^ectually  cancelled  and  destroyed 
as  if  the  county  had  never  existed.  Says  the  supreme  court 
of  ihe  United  States,  in  Larafnie  Oowniy  v.  Albany  Oouniyt  92 
U.S.  307 :   ''  Ck)rporations  of  this  kind  are  properly  denomi- 
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nated  public  corporations,  for  the  reason  they  are  parts  of 
the  machinery  employed  in  carrying  on  the  affairs  of  the 
state;  and  it  is  well  settled  law  that  the  charters  under 
which  corporations  are  created,  may  be  changed,  modified, 
or  repealed,  as  the  exigencies  of  the  public  welfare  may 
demand."  And  the  plenary  power  of  the  legislature  over 
such  corporations  was  fully  recognized  by  this  court  in 
Morrow  Co.  v.  HendryXy  14  Or.  397.  It  was  argued  upon  the 
trial  that  the  act  making  counties  liable  for  the  neglect  of 
those  who  may  be  entrusted  with  the  administration  of  their 
affairs  for  the  time  being,  was  in  the  nature  of  a  remedy, 
and  for  that  reason  it  was  placed  beyond  the  power  of  the 
legislature  to  repeal  it  A  remedy  for  what?  If  this  statute 
creates  a  remedy,  where  is  the  law  that  creates  the  liability  ? 
We  have  seen  that  it  is  not  the  common  law,  and  there  was 
no  other  statute  on  the  subject.  8o  that  to  maintain  the 
doctrine  claimed  by  the  appellant,  it  would  have  to  be  held 
that  this  statute  performed  the  double  office  of  creating 
the  liability  against  the  county,  and  also  of  furnishing  a 
remedy  whereby  the  liability  may  be  enforced,  and  these 
by  the  same  words  of  the  act.  A  process  of  reasoning  which 
l^ds  to  such  consequences  must  be  fallacious. 

In  this  case  the  statute  making  the  county  liable  was 
repealed  before  the  alleged  injury.  At  the  time  of  the 
repeal  the  plaintiff  had  no  cause  of  action  against  Linn 
county,  and  her  sole  cause  of  complaint  is  that  the  repeal 
of  the  statute,  before  the  injury,  cut  off  a  cause  of  action 
which  she  otherwise  would  have  had  against  the  county. 
If  the  plaintiff's  rights  had  accrued  before  the  repeal  of 
the  statute,  there  would  have  been  more  reason  for  her 
contention,  but  it  would  not  have  been  well  founded  in 
that  case;  but  when  the  repeal  of  the  statute  did  not  in 
any  manner  affect  her  at  the  time,  it  is  difficult  to  see  how 
her  misfortunes,  happening  after  its  repeal,  can  furnish  her 
any  grounds  of  complaint.  In  a  legal  sense  there  can  be 
no  liability  for  n^ligence  where  the  defendant  owed  the 
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plaintiff  no  duty;  and  inasmuch  as  the  duty  which  a  county 
owed  was  created  by  statute  only,  its  repeal  destroyed  the 
only  foundation  upon  which  an  action  for  negligence  could 
rest. 

It  was  insisted  upon  the  argument  that  section  10,  supra, 
was  in  the  nature  of  a  guaranty  to  the  citizens  of  the  state 
that  some  rights  were  secured  to  them  which  are  placed 
beyond  the  power  of  legislation,  and  that  it  was  the  duty 
of  the  court  to  define  those  rights.  The  time  allowed  for 
the  consideration  of  this  subject  is  too  brief  to  allow  an 
exhaustive  examination  of  it;  besides,  it  is  never  safe  for  a 
court  to  undertake  to  decide  any  more  than  the  exact  ques- 
tion before  it.  In  addition  to  this,  on  the  principle  of 
inclusion  and  exclusion,  the  court  will  be  better  able  to 
to  determine  the  effect  of  this  provision  of  the  constitu- 
tion in  each  particular  case  as  it  shall  arise.  I  think  it 
may  be  safely  said,  that  without  the  existence  of  a  right, 
a  party  is  entitled  to  no  remedy,  and  the  constitution  does 
not  purport  to  guarantee  any.  The  rights  of  a  party  may 
be  violated,  and  for  such  violation  such  party  must  have  a 
remedy.  What  are  these  rights?  Vested  rights  undoubt- 
edly. Said  Judge  Cooley  :  "  But  a  vested  right  of  action 
is  property  in  the  same  sense  in  which  tangible  things  are 
property,  and  is  equally  protected  against  arbitrary  inter- 
ference. When  it  springs  from  contracts,  or  from  the  prin- 
ciples of  the  common  law,  it  is  not  competent  for  the 
legislature  to  take  it  away;  and  every  man  is  entitled  to 
a  certain  remedy  in  the  law  for  all  wrongs  against  his 
person  or  his  property,  and  cannot  be  compelled  to  buy 
justice,  or  to  submit  to  conditions  not  imposed  upon  his  fel- 
lows as  a  means  of  obtaining  it"  Vested  rights  are  placed 
under  constitutional  protection,  and  cannot  be  destroyed  by 
legislation.  Not  so  with  those  expectancies  and  possibili- 
ties in  which  the  party  has  no  present  interest  Take  the 
statutes  of  descent,  by  way  of  illustration.  A  man's  heirs 
have  no  vested  interest  in  that  statute,  though,  if  left  unre- 
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pealed  until  his  death,  they  would  inherit  his  property; 
but  the  legislature  might  interfere  in  the  mean  time  and 
repeal  the  law  altogether,  or  by  a  new  act  change  the 
Gourse  of  descent,  and  they  could  have  no  cause  of  com- 
plaint Under  a  constitutional  provision  in  all  respects 
similar  to  our  own,  it  was  held  that  there  is  no  vested  right 
in  the  law  generally,  nor  in  legal  remedies,  and  it  is  com- 
petent for  the  legislature  to  make  changes  in  these  so  long 
as  they  do  not  afiPect  the  obligation  of  contracts.  (Edwards 
y.Johmon,  105  Ind.  594;  Bryson  v.  McOreary,  102  Ind.  1.) 

In  OrierUai  Bank  v.  H-eete^  18  Me.  109 ;  26  Am.  Deo.  701, 
it  was  held  that  the  legislature  has  power  to  take  away  by 
statute  what  is  given  by  statute  except  vested  rights.  So  in 
lire  DeparL  v.  Ogden,  59  How.  Pr.  21,  it  was  held  that  where 
a  penalty  has  been  imposed  by  law^  the  legislature  has  power 
to  repeal  it  entirely,  or  to  limit  the  causes  in  which  it  is  re- 
coverable, even  though  an  action  has  been  brought  for  its  re- 
coveiy.  And  in  Welch  v.  Wadewor^,  30  Conn.  149 ;  79  Am. 
Dea  236,  it  was  held  that  by  the  repeal  of  the  penal  statute, 
all  penalties  fall  even  if  given  to  individuals  and  suit  has  been 
brought  and  is  pending  for  them.  So  also  in  Bank  v.  StaUf 
12  Ga.  475,  it  was  held  that  an  informer  who  commences  a 
qid  (am  action  under  a  penal  statute,  does  not  acquire  thereby 
a  vested  right  to  the  forfeiture;  his  claim  to  the  penalty  is 
inchoate  and  cannot  be  fixed  except  by  judgment;  and  held 
fiirther,  that  no  judgment  can  be  rendered  on  a  repealed  stat- 
ute; the  repeal  prevents  the  imperfect  right  from  being  oon- 
Bommated,  and  it  is  competent  for  the  legislature  to  pass  such 
repealing  statute  at  any  time  before  final  judgment;  and  it 
matters  not  whether  the  whole  penalty,  when  recovered,  is 
given  to  the  public,  or  the  prosecutor,  or  divided  between 
them.  The  same  doctrine  is  announced  in  Parmdee  v.  Law^ 
reMty  44  111.  405;  Hmachall  v.  Schmidtz,  50  Mo.  454;  Chcfee 
y.  Aaron,  62  Miss.  29;  County  of  Menard  v.  Kincaid,  71  III. 
687 ;  Musgrove  v.  Victdmrg  do.  B.  B.  Go.  60  Miss.  677. 
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It  must  not  be  overlooked  that  courts  never  declare  an 
act  of  the  legislature  Pixconstitutional  unless  the  coDflict  is 
manifest  and  free  from  all  reasonable  doubt.  This  alone 
ought  to  be  sufficient  to  save  the  act  of  1887  from  that  £Bkte. 

I  regret  that  a  want  of  time  prevents  a  fuller  and  more 
careful  review  of  this  most  important  and  interesting  sub- 
ject; but  enough  has  been  said  to  indicate  the  main  reasons 
on  which  this  opinion  is  based.  That  is  all  that  is  possible 
at  present. 

I  think  the  judgment  appealed  from  should  be  affirmed. 

Bean,  J.,  concurring. — By  the  decided  weight  of  author- 
ity, a  county  is  not  liable  for  an  injury  received  bom  a 
defective  highway,  unless  by  statute;  while  the  cooiis 
seem  equally  agreed  that  such  liability  exists  as  against  a 
municipal  corporation.  The  statute  of  1854,  which  giv«s 
a  remedy  against  a  county  for  such  an  injury,  also  pro- 
vided that  an  action  might  be  maintained  against  a  ma- 
nicipal  corporation  for  a  similar  injury.  So  that  at  the 
adoption  of  the  constitution  a  person  injured  by  reason  of 
a  defective  highway  had  a  right  of  action,  both  by  the 
common  law  and  by  statute,  against  the  municipal  coipoca- 
tion  having  supervision  and  control  thereof;  and  yet,  in 
CfHafTa  V.  Portiand,  3  Or.  525,  this  court  held  that  an  act 
of  the  legislature  exempting  the  city  of  Portland  from  lia- 
bility for  an  injury  to  the  person,  growing  out  of  the  d^K- 
tive  condition  of  any  street  orsidewalk,  was  conatitutiooal. 
And  the  doctrine  of  this  case  was  recognized  in  Bandm 
v.  Buckman,  9  Or.  253.  If  the  legislature  can  eoDstitatioB- 
ally  take  away  both  the  conmion  law  and  statutory  right 
of  action  against  a  municipal  corporation  for  an  injoiv 
received  from  a  defoctive  hi^way,  it  certainly  can  with- 
draw the  statutory  remody  against  a  county.  The  pro- 
vision of  the  constitution  under  consideration  in  this  ease 
does  not  seem  to  have  been  noticed  or  considered  by  the 
courts  in  QHamu  v.  PMland^  but  the  result  of  that  deciflon 
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is  &tal  to  plaintiff's  contention  here,  and  I  am  not  pre't 
pared  to  say  that  such  a  conclusion,  so  far  at  least  as  the 
statutory  right  of  action  is  concerned,  is  incorrect,  and 
therefore  concur  in  the  result  reached  by  the  chief  justice. 

Lord,  J.,  dissenting. — I  am  unable  to  concur  in  the 
reasoning  or  conclusion  reached  in  this  case.  In  this 
state,  a  county,  through  the  agency  of  the  county  court, 
has  entire  charge  and  control  of  the  highways  and  bridges 
within  its  limits,  and  has  devolved  upon  it  the  duty  to 
keep  them  in  repair,  and  the  power  to  raise  money  by  tax- 
ation to  enable  it  to  perform  that  duty.  In  respect  to 
bridges,  the  county  court  is  directly  authorized  "to  pro- 
vide for  the  erection  and  repairing  within  the  county  of 
public  bridges  upon  any  road  or  highway  established  by 
public  authority."  ( Hill's  Code,  §  870,  sub.  4.)  Such  being 
the  duty  and  power  of  the  county  to  keep  in  repair  its 
bridges,  it  ought,  upon  principle,  to  be  held  liable  to  any 
one  for  an  injury  sustained  in  consequence  of  its  failure  to  > 
keep  a  bridge  upon  tJie  highway  in  repair.  As  Wordek,  . 
J.,  said :  "  The  obligation  thus  imposed  upon  the  board  to 
cause  all  bridges  in  the  county  to  be  kept  in  repair,  with 
ample  power  to  provide  means  to  discharge  the  obligation, 
carries  with  it  a  corresponding  right  in  every  one  having 
occasion,  in  the  usual  course  of  travel,  to  use  the  bridges, 
to  have  the  obligation  fulfilled,  and  the  bridges  kept  in 
repair.  And  it  seems  to  us  to  follow,  that  where  the  board 
negligently  suffers  such  a  bridge  to  be  out  of  repair,  whereby 
a  person,  in  the  ordinary  use  of  it,  is  injured  in  person  or 
property,  without  his  own  fault,  he  must  have  an  action 
against  the  board  for  damages;  otherwise,  there  will  be  a 
wrong  without  a  remedy.*'  (House  v.  Ommknoners,  60  Ind. 
683;  28  Am.  Bep.  657.)  While  the  courts  held  with  a  good 
deal  of  unaminity  that  a  chartered  corporatioUi  with  author- 
ity to  keep  in  repair  its  streets  and  bridges  within  its  limits, 
and  power  to  raise  money  by  taxation  for  that  purpose,  is  liable 
zxn  Ob.— 2L 
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in  damages  for  injuries  sustained  by  any  one  in  consequence 
0t  Z^eglect  to  keep  them  in  repair,  unless  otherwise  provid€d 
Iby  fltaWte,  they  have,  with  almost  equal  unanimity,  denied 
the  applicauion  of  the  same  principle  of  liability  to  coun- 
ties for  fietiling  to  keep  in  repair  the  highways  and  bridges 
within  their  limitS;  when  clothed  with  a  like  authority  over 
them,  and  power  to  provide  means  to  enable  them  to  do  so. 
But  the  reason  given  for  this  distinction,  namely,  that  a 
liability  should  attach  to  municipal  corporations,  and  not 
to  counties,  because  the  former  are  supposed  to  accept  their 
charters  voluntarily,  and  the  latter  to  have  the  duties  and 
obligations  imposed  upon  them  involuntarily,  has  not  been 
satisfactory,  but  has  been  the  subject  of  much  adverse  crit- 
icism. 

''  There  is  no  sound  distinction,"  says  Judge  Thompson, 
''between  the  sanction  of  an  obligation  voluntarily  assumed 
by  a  public  body  and  that  of  an  obligation  which  the  legis^ 
lature,  in  due  exercise  of  its  powers,  has  imposed  upon 
it."  ( 1  Thomp.  Neg.  618.)  *'  If  it  be  granted,"  says  Judge 
Elliott,  'Hhat  a  public  corporation,  such  as  a  city,  is  liable 
because  it  is  charged  with  a  public  duty,  and  invested  with 
the  means  to  enable  it  to  perform  that  duty,  it  is  impos- 
sible, as  it  seems  to  us,  for  one  who  proceeds  upon  principle, 
to  avoid  the  conclusion  that  a  county  charged  with  a  spe- 
cific duty  and  provided  with  the  means  of  enforcing  it,  is 
not  likewise  liable."  (Elliott,. Eds.  &  Sts.  41;  2  DilL  Mun. 
Corp.  §  998.) 

The  leading  case,  on  which  the  cases  exempting  coun- 
ties from  liability  in  this  country  are  based,  is  RusseU  v. 
The  Men  of  Devoriy  2  T.  R.  667.  The  action  was  brought 
by  an  individual  agaiQst  the  inhabitants  of  the  county  of 
Devon  for  an  injury  sustained  in  consequence  of  a  county 
bridge  being  out  of  repair.  Two  of  the  inhabitants,  for 
themselves  and  others  of  the  county,  appeared  and  demurred 
generally,  and  tliere  was  judgment  for  the  defendants.  As 
showing  the  reasons  given  for  the  judgment,  Lord  Kesyos^ 
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C.  J.,  said :  *'  But  the  question  here  is,  whether  this  body 
of  men,  who  are  sued  in  the  present  action,  are  a  corpora- 
tion or  a  qua  corporation,  against  whom  such  an  action  can 
be  maintained.  If  it  be  reasonable  that  they  should  be 
by  law  liable  to  such  an  action,  recourse  must  be  had  to 
the  legislature  for  that  purpose.  *  *  *  I  do  not  say 
that  the  inhabitants  of  a  county  or  hundred  may  not  be 
incorporated  to  some  purposes ;  as  if  the  king  were  to  grant 
lands  to  them,  rendering  rent,  like  the  grant  to  the  good 
men  of  the  town  of  Islington.  But  where  an  action  is 
brought  against  a  corporation  for  damages,  those  damages 
are  not  to  be  recoyered  against  the  corporators  in  their 
individual  capacity,  but  out  of  their  corporate  estate ;  but 
if  the  county  is  to  be  considered  as  a  corporation,  there  is 
no  corporation  fiind  out  of  which  satisfaction  is  to  be  made." 
AsHHURST,  J.,  said :  "  But  there  is  another  general  prin- 
oiple  of  law  which  is  more  applicable  to  this  case — that  it 
is  better  that  an  individual  should  sustain  an  injury  than 
that  the  public  should  bmSqt  inconvenience.  Now,  if  this 
action  could  be  sustained,  the  public  would  suffer  a  great 
inconvenience;  for  if  damages  are  recoverable  against  the 
county,  at  all  events  they  must  be  levied  on  one  or  two 
individuals  who  have  no  means  whatever  of  reimbursing 
themselves;  for  if  they  were  to  bring  separate  actions 
against  each  individual  of  the  county  for  his  proportion, 
it  is  better  Ihat  the  plaintiff  should  be  without  remedy." 
The  reasons  given  for  this  judgment  have  no  force  under 
the  law  regulating  our  counties.  The  county  is  a  body 
politic  and  corporate,  and  as  such  may  sue  and  be  sued, 
and  ample  provision  is  made  for  the  satisfaction  of  judg- 
ments rendered  against  the  county.  As  the  court  said  in 
Dean  v.  New  Milfordy  5  W.  <fe  S.  547,  in  speaking  of  Russell  v. 
The  Men  of  Devon,  supra,  ^^  the  cause  was  decided  for  reasons 
which  do  not  exist  in  this  state.  (1)  That  a  county  was 
not  a  corporation,  and  (2)  that  there  was  no  county  fund 
out  of  which  satisfaction  could  be  made.    *    *    *    The 
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inferenoe  is  by  no  means  unreasonable  that,  had  not  these 
reasons  existed,  the  judgment  would  have  been  different" 
Judge  Thompson  sajs :  "  The  ground  on  which  Lord  Kenjon 
placed  his  judgment  in  Russell  v.  Men  of  Devon^  that  counties 
have  no  corporate  fund,  and  that  judgments  for  damages 
against  them  would  have  to  be  levied  off  the  property  of  auy 
one  or  more  of  the  individual  inhabitants,  is  not  sound 
when  applied  to  counties  in  Missouri,  Illinois,  and  other 
western  states.  The  counties  are  political  bodies,  having  a 
common  administrative  board,  elected  by  the  voters  of  the 
county,  by  which  the  business  of  the  county  is  transacted. 
Through  this  board  the  county  contracts,  and  is  contracted 
with,  sues  and  is  sued.  Many  counties  issue  negotiable 
securities  in  large  amounts.  Their  administrative  boards  pos- 
sess a  limited  power  of  taxation  for  county  purposes.  In 
these  respects  no  substantial  difference  is  perceived  to  ex- 
ist between  them  and  chartered  municipal  corporations." 
(1  Thomp.  Neg.  618.)  It  must  be  confessed,  then,  as  Jadge 
Dillon  says,  'Mt  is  not  easy  to  find  a  legal  basis  for  the 
distinction  between  cities  and  counties  in  respect  to  the  duty  to 
keep  the  streets  and  highways  under  their  respective  jurisdic- 
tions in  repair,  whereby  the  former  are  held  to  an  implied 
civil  liability  for  damages  caused  by  the  neglect  of  this  dutj, 
and  the  latter  are  held  not  to  be  thus  liabW  (2  Dill.  Man. 
Corp.  998.) 

The  truth  is,  there  is  no  basis  upon  which  to  rest  the 
distinction,  for  the  reason  that  none  exists.  That  eminent 
jurist.  Black,  C.  J.,  says:  "Every  highway  or  thorough- 
fare which  the  public  has  the  right  to  use,  must  be  kept 
by  somebody,  in  such  order  that  it  can  be  safely  used;  and 
if  any  serious  injury  happen  to  an  individual  in  conse- 
sequence  of  its  bad  condition,  those  who  are  bound  to  repair 
must  answer  in  damages."  After  citing  several  authorities, 
he  proceeds:  "I  have  cited  these  several  cases  to  show  that 
a  party  bound  to  repair,  whether  it  be  an  individual,  a  pri- 
vate corporation^  a  township,  a  district^  or  city,  must  perform 
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the  dutj,  or  pay,  in  an  action  on  the  case,  for  all  injurieR  to 
persons  and  property  which  may  be  caused  by  the  omission/' 
{H-ie  QUy  v.  Schwingk,  22  Pa.  St.  384 ;  60  Am.  Dec.  87.) 

So  that^  in  my  view,  it  is  immaterial  whether  a  right  of 
action  is  given  by  statute  or  not,  when  the  legislature,  by 
statutory  provision,  creates  a  county  into  a  body  politic  and 
corporate,  giving  it  the  power  to  contract,  and  to  be  contracted 
with,  to  sue  and  to  be  sued,  aud  devolves  npon  it  the  duty 
to  keep  in  repair  the  highways  and  bridges  within  its  jurisdic- 
tion, and  provides  it  with  the  means  of  enforcing  the  perform- 
ance of  this  duty,  the  effect  of  such  legislation  is  to  create  a 
liability  against  the  county  for  a  breach  or  non-performance 
of  such  duty,  for  which  the  common  law  will  furnish  a 
remedy.  In  other  words,  out  of  the  obligation  imposed,  by 
such  statutory  provisions,  there  arises  against  the  county  a  lia- 
bility for  an  injury  when  it  fails  to  keep  in  repair  its  highways 
and  bridges,  to  be  enforced  by  action  as  in  like  cases.  As  toucli- 
ing  this  identical  question,  I  agree  with  Mr.  Justice  Deady, 
when  he  said:  '^Upon  this  state  of  the  obligation  and  power 
of  the  county,  it  is  liable,  in  my  judgment,  for  an  injury  sus- 
tained by  any  one  in  consequence  of  its  failure  to  keep  a  high- 
way or  bridge  thereon  in  reasonable  repair;  and,  on  principle, 
the  common  law  would  furnish  a  remedy  therefor  as  in  the  case 
of  an  incorporated  town.''  (Eadman  v.  Qa>ckama8  Oo.  32  Fed. 
Eep.  30.) 

In  addition  to  this,  there  are  other  considerations  of  a  con- 
stitutional character  that  bear  upon  the  right  to  maintain  this 
action. 

By  section  4,  Laws,  1854,  168,  an  action  was  authorized 
to  be  brought  against  any  county  in  the  then  territory, 
either  npon  a  contract,  or  '^for  an  injury  to  the  rights  of 
the  plaintiff,  arising  from  some  act  or  omission"  of  said 
coanty,  which  was  continned  in  force  after  the  adoption  of 
the  constitution  by  section  7,  article  18,  of  the  constitution, 
which  provides  ''that  all  laws  in  force  in  the  territory  of 
Or^n  when  this  constitution  takes  effect^  and  consistent 
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therewith,  shall  continue  in  force  until  altered  or  repealed.* 
And  by  section  347  of  the  code  of  civil  procedure,  which 
took  effect  June  1,  1863,  it  was  reenacted  and  contiiraed 
with  some  verbal  alterations.  On  February  21, 1887,  sec- 
tion 347,  mpraj  was  amended  limiting  the  right  to  mamtain 
an  action  against  a  county  to  cases  arising  on  contract,  and 
not  otherwise.  (Hill's  Code,  §  350.)  It  is  provided  by  sec- 
tion 10,  article  1,  of  the  constitution,  as  follows:  ''No  oooit 
shall  be  secret,  but  justice  shall  be  administered  openly 
and  without  delay ;  and  every  man  shall  have  remedy  by 
due  course  of  law  for  an  injury  done  him  in  person,  prop- 
erty, or  reputation." 

In  view  of  this  state  of  the  law,  and  this  constitutional 
provision,  guaranteeing  to  every  man  a  remedy  by  due 
course  of  law  for  an  injury  done  him  in  his  person  or 
property,  the  right  o^  the  plaintiff  to  maintain  this  action^ 
or  to  have  a  remedy  for  the  injury  sustained  by  the  negli- 
gence of  the  defendant,  is  a  vested  right  which  the  legislature 
cannot  take  away;  and,  as  a  consequence,  the  amendment 
to  section  347,  «upra,  denying  such  remedy,  is  null  and  void. 
As  it  is  not  doubted  but  that  this  constitutional  provision 
preserved  such  remedies  as  the  common  law  afforded,  it  is 
difl5cult  to  understand,  in  view  of  the  remedy  afforded  by 
the  common  law  against  incorporated  towns  or  cities,  why 
it  should  not  preserve  a  remedy  against  a  county  for  an 
injury  arising  from  its  neglect,  when  the  statute  of  the  te^ 
ritory,  for  years  before,  and  at  the  time  of  the  adoption  of 
constitution,  gave  a  right  of  action — a  remedy — against  a 
county  for  an  injury  caused  by  its  wrongfiil  act  or  omission. 

If  WA  admit  that  the  common  law  did  not  furnish  any 
remedy  against  a  county,  then  this  territorial  statute  wafl 
enacted  to  afford  a  remedy  for  an  injury  for  which  it  did 
not  provide,  and  thus  obviate  its  defect  and  injustice. 
Such,  then,  being  the  law  at  and  before  the  formation 
of  the  constitution,  the  provision  that  "every  man  shall 
have  remedy  by  due  course  of  law  for  an  injury  done 


Aff.  1802.]       TsKPLBTcnr  u  Ldih  C!ouiit7.  827 

DiflMOtiiis  opinion — LonOi  J« 

him  in  person  or  property/'  would  preserve  to  him  a  remedy 
or  right  to  maintain  an  action  against  a  county  for  an  injury 
sustained  by  its  negligence.  As  observed  by  Mr.  Justice 
Deadt:  '^  Whatever  injury  the  law,  as  it  then  stood,  took 
cognizance  of  and  furniriied  a  remedy  for,  every  man  shall 
continue  to  have  a  remedy  for  by  due  course  of  law.  When 
this  constitution  was  formed  and  adopted,  it  was  and  had 
been  the  law  of  the  land  from  comparatively  an  early  day, 
that  a  person  should  have  an  action  for  damages  against  a 
eoanty  for  an  injury  caused  by  its  act  or  omission.  If  this 
then  known  and  accustomed  remedy  can  be  taken  away  in 
the  face  of  this  constitutional  provision,  what  other  may 
not?  Can  the  legislature,  in  some  spasm  of  novel  opinion, 
take  away  every  man's  remedy  for  slander,  assault  and 
battery,  or  the  recovery  of  a  debt,  and  if  it  cannot  do  so 
in  such  cases,  why  can  it  in  this?"  {Eastman  v.  Gackamaa 
Co.  mipra.)  In  construing  a  similar  provision  under  the 
constitution  of -Missouri,  it  was  held  by  the  supreme  court 
of  iliat  state,  that  the  provision  meant  iix&i  a  remedy  should 
be  afforded  for  such  wrongs  as  are  recognized  by  the  law  of  the 
land.  (Landia  v.  QmpbeU,  79  Mo.  433;  49  Am.  Rep.  239.) 
By  the  law  of  the  land,  is  meant  the  general  public  law  of  the 
state,  binding  alike  upon  all  tlie  members  of  the  community. 
The  law  of  the  land,  at  and  before  the  adoption  of  the 
constitution,  provided  a  remedy  against  a  county  for  an 
injury  to  any  one  arising  from  its  wrongful  act  or  omission ; 
and  for  such  injuries  or  wrongs,  as  the  law  of  the  land  rec- 
ognized and  provided  a  remedy,  when  the  constitution  was 
formed  and  adopted,  the  courts  must  afford  a  remedy  under 
the  guarantee  of  this  constitutional  provision.  In  the  inter- 
pretation of  the  provisions  of  a  constitution,  contempora- 
neous construction  is  always  resorted  to  to  throw  light  upon 
them  and  explain  their  purpose  and  meaning.  What  was 
the  law  and  practice  at  the  time, — what  was  the  wrong  the 
law  was  designed  to  remedy, — the  framers  of  the  constitu- 
tion are  supposed  to  have  known  when  they  formed  it,  and 
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the  people  when  they  ratified  and  adopted  it  The  case  of 
Tribou  v.  Strcmbridge,  7  Or.  156,  illustrates  the  application 
of  this  principle  of  interpretation,  and  by  analogy  is  deci- 
sive of  the  contention  here  involved.  In  that  case,  the 
validity  of  the  statute  authorizing  the  court  in  actions  at 
law  to  refer  causes  which  involve  the  examination  of  long 
accounts,  whether  the  parties  assent  or  not,  was  questioned 
upon  the  ground  that  the  statute  violated  section  17  of 
article  1  of  the  constitution,  which  provides  that  "in  all 
civil  cases  the  right  of  trial  by  jury  shall  remain  invio- 
late." "  This  language  of  the  constitution,"  said  Boise,  J., 
"indicates  that  the  right  of  trial  by  jury  shall  continue  to 
all  suitors  in  courts  in  all  cases  in  which  it  was  secured 
to  them  by  the  laws  and  practice  of  the  courts  at  the  time 
of  the  adoption  of  the  constitution.  So  that,  in  order  to 
ascertain  whether  such  right  exists  in  this  case,  we  must 
look  into  the  history  of  our  laws  and  jurisprudence  at  and 
before  the  adoption  of  the  state  constitution.  The  statute 
in  question  was  passed  by  the  legislature  of  the  late  terri- 
tory of  Oregon  in  1854,  and  has  been  copied  into  the  pres- 
ent code,  so  that  this  statute  has  been  in  force  since  that 
time,  and  was  the  law  of  the  territory  at  the  time  the  con- 
stitution was  adopted,  and  therefore  does  not  abridge  the 
right  of  trial  by  jury  as  it  existed  when  we  became  a  state. 
Under  this  statute  cases  like  this  have  been  referred  and 
tried  by  a  referee  without  question  as  to  the  authority  of 
the  court  to  order  the  reference,  for  a  quarter  of  a  century; 
and  was  there  doubt  as  to  the  constitutionality  of  this 
statute,  it  would,  under  the  circumstances  and  the  sanc- 
tion of  long  usage,  have  to  be  solved  in  favor  of  the  stat- 
ute." Construed  in  the  light  of  such  legislative  expositions, 
we  are  able  to  discover  and  understand  the  meaning  of  the 
provisions  of  the  constitution,  and  the  rights  and  remedies 
such  provisions  were  intended  to  secure  and  preserve  against 
legislative  deprivations.  As  the  territorial  statute  giving; 
to  every  man  a  remedy  against  the  county  for  neglect  to 


Apr.  1892.]  McBe£  v.  McBes.  329 

Opinion  of  the  oonrt —  Lord,  J. 

keep  in  repair  the  highways  and  bridges  within  its  limits 
was  in  force  before  and  at  the  time  of  the  adoption  of  the 
constitution,  when  the  framers  of  the  constitution  inserted 
the  provision  securing  to  every  man  a  remedy  for  an  injury 
done  him  in  person  and  property,  the  effect  of  that  pro- 
vision was  to  secure  to  every  man,  by  due  course  of  law, 
a  remedy  against  a  county  for  a  breach  of  duty  to  keep  in 
repair  its  bridges,  which  the  legislature  cannot  take  away. 
Nor  is  there  anything  in  the  case  of  (/Ilarra  v.  Portland , 
3  Or.  525,  in  conflict  with  this  result.  There  was  no  attempt 
by  section  127  of  the  charter  to  deprive  the  person  injured 
by  a  defect  in  a  street,  of  a  remedy.  The  liability  was 
shifted  from  the  city  of  Portland  to  the  oflScer  or  officers 
upon  whom  the  duty  devolved  and  out  of  whose  negli- 
gence the  injury  resulted.  There  was  a  remedy.  Hence, 
as  the  case  discloses,  \he  point  here  was  not  involved,  nor 
could  it  be  raised. 


[Filed  April  30.1892.] 

CAROLINE  McBEE  v.  WILLIAM  McBEE. 

BiTOBci — Habitual  Gboss  Drunkenness. — Occasional  acts  of  intoxication 
are  not  sufficient  to  make  one  an  habitual  drunkard;  there  must  be  the 
involuntary  tendency  to  become  intoxicated  as  often  as  the  temptation  is 
presented,  which  comes  from  fixed  habit  acquired  firom  frequent  and 
excessive  indulgence. 

Douglas  county :  M.  L.  Pipes,  Judge. 

Defendant  appeals.    Reversed. 

/.  C.  FuUerton,  for  Appellant. 

Wm,  R.  Willis,  for  Respondent 

Lord,  J. — This  is  a  suit  in  equity  brought  by  the  plaintiff 
against  the  defendant,  her  husband,  to  obtain  a  divorce. 
The  only  cause  for  divorce  alleged  in  her  complaint  is 
habitu&l  gross  drunkenness  contracted  since  the  marriage 
and  continuing  for  one  year  prior  to  the  commencement  of 
this  suit    There  are  other  allegations  as  to  the  real  prop- 
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erty  owned  by  the  defendant,  but  to  which  further  reference 
is  unnecessary.  The  answer  of  the  defendant  denies  the 
allegation  of  habitual  gross  drunkenness  and  all  other  alle- 
gations in  reference  thereto.  The  cause  was  referred  to  & 
referee,  the  testimony  reduced  to  writing  and  reported  te 
the  court,  whereupon  the  court  made  a  decree  granting 
a  divorce  to  the  plaintiff  and  awarding  her  one-third  of  the 
real  property  of  the  defendant 

The  only  question  in  this  case  is,  whether  the  defendant 
is  an  habitual  gross  drunkard.     Our  statute  provides  ae  a 
cause  for  divorce:  *' Habitual  gross  drunkenness  contracted 
since  marriage  and  continuing  for  one  year  prior  to  the 
commencement  of  the  suit"    ( Hill's  Code,  §  495,  sub.  4.) 
The  testimony  of  the  plaintiff  is  to  the  effect  that  the  defend- 
ant has  drunk  to  excess  and  intoxication  latterly,  when  he 
came  to  town,  which  would  average  twice  a  month.    She 
says:    "  He  might  not  get  so  drunk  every  time  he  came  te 
town,  but  pretty  nigh  it " ;  but "  he  sobered  up  quick ;  hardly 
ever  brought  liquor  home  with  him,  but  sometimes  he  did; 
during  the  hop-picking  time  they  had  liquor  there."  When 
asked  whether  he  had  been  under  the  influence  of  liquor 
to  such  an  extent  for  the  last  two  or  three  years  as  to  dis- 
qualify him  in  any  way  to  perform  the  work  about  the 
farm,  she  answered:  "No;  it  was  mostly  when  he  came  to 
town  that  he  got  intoxicated."    There  is  other  evidence 
corroborative  of  these  statements,  and  other  evidence  for 
the  defendant  in  conflict  with  ii    It  appears  that  since  their 
marriage  in  1880,  they  have  lived  upon  his  farm,  which  is 
some  four  or  five  miles  from  Roseburg;  that  she  had  four 
children  by  a  former  marriage,  whom  he  has  supported,  and 
that  there  are  now  two  other  children,  the  fruit  of  the  pres- 
ent marriage.    The  town  of  Roseburg  is  the  only  place  in 
the  vicinity  of  his  farm  where  liquor  is  kept  for  sale.    While 
the  plaintiff  puts  the  average  of  his  visits  to  Roseburg  a(t 
twice  a  month,  the  testimony  shows  that  sometimes  he  did 
not  go  there  for  an  interval  of  a  month,  sometimes  oftener, 


Apr.  1892.]  MoBbx  v.  McBeb.  331 


Opinkm  of  the  oonrt— Lobd,  J. 


or  once  a  week;  but  these  visits  were  not  made  specially  for 
the  purpose  of  procuring  liquor,  or  of  drinking  to  excess  or 
intoxication.  When  he  had  any  business  which  called  him 
(o  Boeeburg,  he  would  generally  indulge  in  intoxicating 
drinks,  and  sometimes  to  excess;  and  on  one  occasion  he 
got  so  drunk  as  to  fall  from  his  wagon,  although  he  gives 
another  version  to  the  affair.  There  is  some  testimony  of 
Lis  neighbors  to  the  effect  that  he  is  not  a  drunkard,  and 
does  not  have  the  reputation  of  being  one  in  the  community 
in  which  he  lives.  Mr.  Josephson  and  Mr.  Simon  Caro,  both 
merchants  of  Boseburg,  testify  that  they  have  known  him 
for  twelve  to  fifteen  years,  and  that  they  have  traded  and 
done  business  with  him,  and  met  him  nearly  every  time  he 
came  to  town;  ihat  they  had  never  seen  him  drunk;  and 
tbat  if  he  had  been  an  habitual  drunkard,  or  had  had  such 
a  reputation,  they  would  have  observed  and  known  it. 
This  testimony  is  hardly  to  be  classed  as  merely  negative. 
It  is  not  simply  to  the  effect  that  they  had  not  seen  him  in 
a  state  of  intoxication,  but  it  goes  farther  and  shows  that 
with  their  opportunities  for  observing  his  habits,  he  could 
not  have  got  drunk  every  time  he  came  to  town,  or  been  so 
habituated  or  confirmed  in  the  habit,  without  their  know- 
ing it 

What   oonstitntes    habitual    gross    drunkenness    sufficient 
to  warrant  a  divorce,  has  not  been  defined  in  any  adjudi- 
cated case  in    this  state.     In  other  statutes^  the   language 
is    ''haUtual    drunkenness/^    or    ^habitual    intemperance/^ 
bot   our   statute    adds    the  word    gross    as    if    something 
more  were  intended  or  denoted.    Bouvier  defines  an  habit- 
ual drunkard   to  be  a  '' person   given  to  ^inebriety,  or  the' 
ezoesBive  use  of  intoxicating  drinks,  who  has  lost  the  power 
or  will,  by  frequent  indulgence,  to  control  his  appetite  for 
it."    "Habitual  drunkenness,"  said  Harrison,  J.,  "or  the 
degree,  or  the  course  of  intemperance  that  amounts  to  it, 
canaot  be  exactly  defined.     We  may,  however,  say  in  gen- 
end  terms,  that  one  is  addicted  to   habitual  drunkenneea 
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who  has  a  fixed  habit  of  frequently  getting  drunk^  and  he 
may  be  so  addicted^  though  he  may  not  oftener  be  drunk 
than  sober,  and  he  may  be  sober  for  weeks."  {Brown  v, 
Broto7i,  38  Ark.  328.)  ''  Oocasioual  acts  of  drunkenness  do 
not  make  one  an  habitual  drunkard.  Nor  is  it  necessary 
that  he  should  be  continually  in  an  intoxicated  state.  A 
man  may  be  an  habitual  drunkard  and  yet  be  sober  for 
days  and  weeks  together.  The  rule  is,  has  be  a  fixed  habit 
of  drunkenness."  {Ludioich  v.  Oomw.  18  Pa.  St  172.)  "He 
is  an  habitual  drunkard,"  says  the  court  in  Comw.  v.  WhUi" 
ney^  5  Gmy,  85,  ''whose  habit  is  to  get  drunk;  whose  in- 
ebrity  has  become  habitual,"  Poland,  J.,  said :  "  The  fiiir 
definition  of  habitual  drunkard  as  used  in  the  statute,  we 
suppose  to  be  'one  who  is  in  the  habit  of  getting  drunk 
or  who  commonly  or  frequently  is  drunk/  and  we  do  not 
suppose  it  necessary  to  satisfy  those  terms  that  a  man 
should  be  constantly  or  universally  drunk."  {&aJte  v.  fVtifl, 
34  Vt.  323.)  It  is  held  in  Magahay  v.  Magahay^  35  Mich. 
210,  that  one  who  has  the  habit  of  indulging  in  intoxicating 
liquors  so  firmly  fixed  that  he  becomes  intoxicated  as  often 
as  the  temptation  is  presented  by  his  being  in  the  vicinitj 
where  liquor  is  sold,  is  an  habitual  drunkard  within  the 
meaning  of  the  divorce  law.  In  WcUion  v,  WaUony  34  Kas. 
195,  it  is  said  that  a  man  who  drinks  to  excess  may  be  an 
habitual  drunkard  within  the  meaning  of  the  divorce  laws, 
although  there  are  intervals  when  he  refrains  entirely  from 
the  use  of  intoxicating  drinks.  "But,"  the  court  adds, 
"before  he  can  be  regarded  as  an  habitual  drunkard,  it 
must  appear  that  he  drinks  to  excess  so  frequently  as  to 
become  a  fixed  practice  or  habit  within  him."  In  Murpky  v. 
Peopky  90  111.  59,  it  was  held  that  a  person  who  is  in  the 
habit  of  getting  intoxicated  is  one  who  has  the  involun- 
tary  tendency  to  become  intoxicated,  which  is  acquired  by 
frequent  repetition.  "The  charge  of  habitual  intemper- 
ance," says  Harrison,  J,,  "evidently  can  only  refer  to  i 
persistent  habit  of  becoming  intoxicated  from  the  use  of 
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Strong  drinks,  thus  rendering  his  presence  in  the  marital  rela« 
tion  disgusting  and  intolerable."  (Bums  v.  Bums,  13  Fla, 
376.)  And  Watkins,  J.,  defined  it  thus:  ^'It  means  the 
custom  or  habit  of  getting  drunk;  the  constant  indulgence  in 
BQch  stimulants,  as  wine,  brandj,  and  whisky,  whereby  intoxi- 
cation is  produced;  not  the  ordinary  use,  but  the  habitual 
abase  of  them.  The  habit  should  be  actual  or  confirmed. 
It  may  be  intermittent.  It  need  not  be  continuousi 
or  even  of  daily  occurrence."  {Mack  v.  Handy,  39  La.  An, 
497.) 

From  these  definitions,  there  must  be  frequent  and  regu- 
lar recurrence  of  excessive  indulgence  in  intoxicating  drinks^ 
to  constitute  an  habitual  drunkard.  It  is  not  neces- 
sary that  he  should  drink  liquors  to  excess,  and  become 
intoxicated  every  day,  or  even  every  week,  but  there  must 
be  such  frequent  repetition  of  excessive  indulgence  as  to 
engender  a  fixed  habit  of  drunkenness.  Occasional  acta 
of  intoxication  are  not  sufficient  to  make  one  an  habitual 
drunkard;  there  must  be  the  involuntary  tendency  to  be- 
come intoxicated  as  often  as  the  temptation  is  presented, 
which  comes  from  a  fixed  habit  acquired  from  frequent 
and  excessive  indulgence.  The  man  is  reduced  to  that 
pitiable  condition  in  which  '^he  either  makes  no  vigorous 
effort  to  resist  and  overcome  the  habit,  or  his  will  has 
become  so  enfeebled  by  the  indulgence  that  resistance  is  im- 
possible." There  is  generated  in  him,  by  frequent  and 
excessive  indulgence,  a  fixed  habit  of  drunkenness,  which 
he  is  liable  to  exhibit  at  any  time  when  the  opportunity  is 
afforded.  He  is  an  habitual  drunkard  because  he  is  com- 
monly or  frequently  in  the  habit  of  getting  drunk,  although 
he  may  not  always  be  so.  When  a  man  has  reached  such 
a  state  of  demoralization  that  his  inebriety  has  become 
liabitual,  its  eSect  upon  his  character  and  conduct  is  to 
disqualify  him  from  properly  attending  to  his  business, 
and  if  he  be  married*,  to  render  his  presence  in  the  mar- 
riage relation  disgusting    and    intolerable,  especially   if   he 
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be  au  ''habitual  gross  drunkard,"  as  declared  by  our 
statute.  ''The  reason  why  the  law  makes  habitual  dninlc- 
enness  a  ground  for  divorce,  is  not  alone  because  it  dis- 
qualifies the  husband  or  wife  from  attending  to  business, 
but,  in  part,  if  not  mainly,  because  it  renders  the  person 
addicted  thereto  unfit  for  the  duties  of  the  marital  relation, 
And  disqualifies  such  person  from  properly  rearing  ami 
caring  for  the  children  born  of  the  marriage."  (Ridiwnk  y. 
Richards,  19  Brad.  469.) 

In  view  of  these  considerations,  it  does  not  seem  to  ns 
that  the  testimony  would  justify  us  in  declaring  that  the 
defendant  is  so  addicted  to  the  habit  of  intoxication  as  to 
be  an  habitual  drunkard.  In  all  the  years  there  are  only 
a  few  occasions,  acc6rding  to  the  version  of  the  testim(my 
against  him,  when  he  was  grossly  drunk,  and  when  his 
conduct  was  improper  and  unbecoming.  The  testimony 
does  not  indicate  the  confirmed  habit  of  drinking  to  ex- 
cess; he  only  drank  when  he  happened  to  come  to  town, 
which  was  generally  on  business,  and  then  not  always  to 
excess,  and  sometimes,  the  evidence  indicates,  not  at  all; 
or  if  so,  not  indicated  by  his  conduct,  or  demeanor.  He 
seldom  carried  liquor  to  his  home,  and,  with  the  excep- 
tional instances  stated,  was  a  sober  jxxbji  in  his  fieimily  and 
about  his  home.  While  we  would  feel  no  hesitation  in 
dissolving  the  marriage  contract  when  one  of  the  parties 
was  addicted  to  "habitual  gross  drunkenness,"  we  ought 
not  to  lend  our  aid  to  effect  a  separation,  especially  when 
there  is  issue  of  the  marriage,  unless  fully  satisfied  by  die 
testimony,  viewed  as  a  whole,  that  the  defendant  was  an 
habitual  gross  drunkard. 

In  view  of  these  considerations,  we  think  the  decree 
must  be  reversed,  the  defendant  paying  all  costs  and  dis- 
bursements. 
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[FUed  April  80, 1892.] 

W.  E.  BAKER  V.  K  P.  PAYNE.  2  m 


Statotokt  OoHRBUonoK — ATTourvT-GEifKBAL — Vacakct  nr  Omci — Elbo- 
non  or  SnocBMK>R.— Section  2  of  the  act  of  Febroaiy  21,  1891,  creating 
the  office  of  attorney-general,  provided  that  that  officer  ahall  be  elected  at 
the  general  election  held  in  Jane,  1804;  that  he  shall  hold  his  office  for 
the  term  of  four  years,  and  nntil  his  sucoessor  is  elected  and  qualified ; 
and  that  hia  term  shall  commence  on  the  same  day  as  that  of  the  secre- 
tuy  of  state,  as  now  provided  by  law.  Section  ft  of  the  same  act  provides 
thi^  in  case  of  a  vacancy  in  that  office,  the  governor  shall  appoint  a  sait- 
able  person,  who  shall  hold  the  office  nntil  the  next  general  Section,  when 
his  successor  shall  be  elected  and  shall  qualify ;  held^  that  the  successor  to 
the  person  appointed  by  the  governor  when  the  act  took  effect,  must  be 
elected  ai  the  general  election  to  be  held  in  June,  1892,  that  being  the  next 
general  election  occurring  alter  the  vacancy  in  the  office  happened.  ' 

Stiahah,  GL  J^  diasents. 

liim  county :  R.  P.  Boisb,  Judge. 

Defendant  appeals.    Affirmed. 

/.  K.  Weatherford,  and  Blackburn  &  WcUnon,  for  Appellant 

Manicmye  &  HackUmanf  and  R  P.  May9,  for  Respondent. 

George  Q.  Bingham^  district  attorney. 

Lord,  J. — ^This  is  a  proceeding  for  a  mandamus,  brought 
by  Wm.  E.  Baker,  who  is  alleged  to  be  a  citizen  and  voter 
of  Linn  county,  Oregon,  to  compel  the  defendant  and  appel- 
lant, as  county  clerk  of  said  county,  to  correct  his  notices 
of  election  for  the  general  election  to  be  held  in  June,  1892, 
by  naming  therein  the  office  of  attorney-general  for  the 
Btate  of  Oregon,  to  be  filled  thereat.  Upon  the  presenta- 
tion of  the  petition,  an  order  was  made  by  the  judge  that 
an  alternative  writ  of  mandamus  issue,  directed  to  the 
defendant,  commanding  him  to  correct  said  notices  by 
naming  the  office  of  attorney-general  of  the  state  of  Ore- 
gon, to  be  filled  at  said  general  election,  or  show  cause  why 
he  has  not  done  so.  Upon  the  return  day,  the  defendant 
returned  said  writ  with  his  answer  annexed  thereto,  in 
which  he  denied  all  the  material  allegations  in  said  peti- 
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lion,  and  for  a  further  and  separate  defense  in  substance 
alleged :  That  pursuant  to  the  provisions  of  an  act  of  the 
legislative  assembly  of  the  state  of  Oregon,  entitled,  "An 
act  to  create  the  office  of  attorney-general,  provide  the 
duties  and  fix  the  compensation,"  filed  in  the  office  of  the 
secretary  of  state,  February  21, 1891,  it  was  made  the  duty  of 
the  governor  of  the  state  of  Oregon  to  appoint  a  suitable 
person  to  be  attorney-general  of  the  state  of  Oregon;  and 
that  pursuant  to  the  provisions  of  the  act,  his  excellency, 
the  governor,  did  on  or  about  the  twenty-first  day  of  May, 
1891,  appoint  (Jeo.  E.  Chamberlain  such  attorney-general, 
an(^  that  said  appointee  did  thereupon  qualify  and  enter 
upon  the  duties  of  such  office,  and  that  he  is  now  the  duly 
qualified  incumbent;  that  under  the  provisions  of  said  act, 
there  is  to  be  elected  by  the  qualified  electors  of  the  state  of 
Oregon  at  the  general  election  to  be  held  in  June,  1894, 
and  every  fourth  year  thereafter,  an  attorney-general,  who 
shall  hold  his  office  for  the  term  of  four  years,  and  until 
his  successor  is  elected  and  qualified,  and  that  the  term  of 
the  office  of  attorney-general  shall  commence  on  the  same 
day  as  secretary  of  state,  as  now  provided  by  law;  that  such 
appointee,  the  present  incumbent,  as  defendant  is  informed 
and  believes,  is  entitled  to  hold  his  said  office  until  the 
general  election  in  June,  1894;  that  for  the  reasons  set  out 
in  his  answer,  and  not  otherwise,  defendant  has  refused 
and  still  refuses  to  give  notice  of  the  election  of  an  attor- 
ney-general, and  he  prays  said  writ  be  quashed,  etc.,  and 
for  his  costs  and  disbursements. 

The  separate  answer  was  demurred  to;  and  the  cause 
coming  on  for  hearing,  the  court  sustained  the  demurrer, 
and  the  defendant  refusing  to  plead  or  answer  further,  it 
was  ordered  that  a  peremptory  writ  issue,  directed  to  the 
defendant,  commanding  him  to  insert  in  the  notices  of 
election  for  each  election  precinct  in  said  county  that  an 
attorney-general  will  be  voted  for  and  elected  at  tlio  next 


Apr.  1892.]  Bakeb  v.  Patnb.  887 

Opinioxi  of  tiie  ooort — Lobd,  J. 

geneoral  election  to  be  held  in  June,  1892.    From  this  ordeir 
thid  appeal  has  been  taken. 

The  only  qoestion  to  be  determined  is,  whether  there* 
is  an  attomey-gmeral  to  be  elected  at  the  next  general 
election  in  June,  1892;  and  the  solution  of  this  question 
iQTolves  ^e  construction  of  sections  two  and  five  of  an 
act  of  the  legiriatiye  assembly,  entitled,  "An  act  ta  create 
die  office  of  attorney-general,  provide  the  duties,  and  fix 
tiie  compensation:''    (Law!s,  1691,  188.)-  The  second  sec- 
tion of  said  abt  reads  as  follows:    ''There  ahdll  be  elected 
by  the  qualified  voters  of  the  state  of  Oregon,  at  the  gen- 
eml  ele<^tion  held  in  June,  1894,  and  each  fourth  year 
tfaereafieir,  an  attomey-generfiil,  who  diall  hold  his  office 
for  the  term  of  four  yeard,  and  until  his  successor  is  elected 
and  qualified;  and  the  term  of  office  (rf  the  attorneyi-gen- 
eial  shall  commence  on  the  same  day  as  secretary  of  state, 
as  nbW  provided  by  law."    The  provisions  of  this  section 
relate  solely  to  the  election  of  a  person  to  a  full  or  vacant 
term  of  four  years  in  the  office  of  attorney-general;   they 
have  no  referenee  to  a  vacancy  in  a  term,  or  a  fractional 
part  of  a  term.    This  becomes  manifest  when  the  different 
provisions  of  the  section  are  examined  and  their  purpose 
understood.    The  section  provides  that  an  attorney-general 
shall  be  elected  in  June,  1894,  and  every  four  years  there- 
aAer,  who  shall  hold  his  office  for  four  years,  and  that  the 
tenn  of  his  officis  shall  commence  on  the  same  day  as  sec- 
retary of  state.    Here,  it  will  be  noted,  as  regards  a  full  or 
vacant  term  to  be  filled  by  election,  the  time  of  his  election, 
the  commencement  of  his  term  and  its  duration  of  four 
years,  is  the  same  as?  is  provided  for  governor,  secretary  of 
state,  and  tireasuter.    The  evident  purpose  is  to  preserve 
ntiformity  iti  the  tenure  of  state  offices*    As  the  next  four- 
year  or  full  terin  of  these  officers,  will  not  commence  until 
tlie  second  Monday  in  January  next  after  their  election  in 
June,  1894,  it  was  necessary,  if  the  attorney-generars  term 
was  to  commence  at  the  same  time,  and  be  of  the  same 
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duration,  that  he  should  be  elected  at  the  same  time, 

namely,  in  June,  1894.    Hence,  the  section  provided  that 

an  attcHiiey-general  should  be  elected  in  June,  1894,  for  a 

term  of  four  years,  and  that  his  term  should  commence  on 

,the  same  day  as  the  term  of  the  office  of  secretary  of  state. 

'This  construction  makes  operative  every  part  of  the  aec- 

ftion,  without  affecting  the  onlinary  meaning  of  its  lan- 

.guage;   and  unless  it  is  in  conflict  with  some  othw  section 

.of  the  act  from  which  it  is  clear  that  the  law-makiDg 

power  intended  otherwise,  it  must  be  regarded  aa  the  prc^r 

•cMistruetion. 

It  is,  however,  in  respect  to  the  construction  to  be  given 
U/  section  5  of  the  act  that  the  controversy  mainly  arises. 
This  section  provides:  ''Upon  the  approval  of  this  act, 
and  at  any  time  when  a  vacancy  may  by  any  cause  oocor 
in  the  office  of  attorney-general,  the  governor  shall  appoint 
.  a  suitable  person  to  be  attorney-general,  who  shall  hold 
the  office  until  the  next  general  election,  when  his  sae- 
cessor  shall  be  elected  and  shall  qualify  as  provided  for  in 
;  this  act."  In  our  view,  this  section  relates  exclusively  to  a 
fractional  term,  or  a  vacancy  in  the  term  of  the  office  of 
attorney-general.  It  is  wholly  directed  to  the  filling  of  an 
hiatus  in  a  term  of  such  office,  which  may  for  any  cause 
'  become  vacant,  by  appointment,  and  by  election,  if  a  gen- 
V  eral  election  should  intervene  before  such  part  of  a  tenn 
expired  after  the  appointment.  When  the  act  became  a 
law  in  February,  1891,  the  office  created  by  it  was  vacant; 
but  before  there  could  be  an  election  for  a  term  of  four 
years,  as  provided  by  section  2,  which  was  to  commence 
on  the  second  Monday  in  January,  1895,  the  commence- 
ment of  the  secretary  of  state's  term  ofi  (office,  ther^  existed 
a  fractional  part  of  a  term,  extending  between  these  periods, 
which  this  section  contemplated  should  be  filled  in  the 
manner  provided '  therein.  This  vacancy  existing  upon 
the  approval  of  the  act  creating  the  office,  stands  precisely 
upon  the  same  footing,  as  ^a  vacancy  occurring  hereafter  for 
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any  cause,  such  as  the  death  or  resignation  of  an  attorney- 
general,  elected  for  a  full  term.  In  either  of  these  cases, 
the  section,  as  we  construe  it,  is  intended  to  apply  to  a 
fractional  or  unexpired  portion  of  a  term. 

It  remains  now  to  test  the  application  of  this  construc- 
tion of  the  purpose  of  section  5,  and  to  ascertain  if  the  result 
it  works  out  is  consistent  with  that  section,  and  not  in  con- 
flict with  section  2.  Upon  the  approval  of  the  act,  the 
governor  was  authorized  by  this  section  to  appoint  a  suit- 
able person  to  be  attorney-general.  There  was  then  existing 
a  vacancy  in  the  term  of  the  office  of  attorney-general 
extending  over  a  period  of  more  than  three  years.  It  was 
the  fractional  part  of  a  term ;  and  after  an  appointment  was 
made  to  fill  it,  there  intervenes  a  general  election  to  be  held 
in  June,  1892,  before  such  term  expires  and  a  new  term 
begins.  The  section  further  provides  that  the  suitable  per- 
son appointed  by  ihe  governor  shall  hold  the  office  until 
the  next  general  election,  which,  according  to  the  plain 
meaning  of  the  words,  would  be  the  general  election  to  be 
held  in  June,  1892.  The  next  general  election,  especially 
in  view  of  the  fact  that  our  constitution  provides  that 
general  elections  shall  be  held  on  the  first  Monday  in  June 
biennially  (article  4,  section  14,)  after  the  appointment  of 
the  priesent  incumbent  in  1891,  is  not  the  general  election 
held  in  June,  1894,  provided  by  section  2,  but  it  is  the  next 
general  election,  which  is  to  be  held  in  June,  1892.  Nor  is 
this  result  affected  by  the  concluding  words,  "when  his 
successor  shall  be  elected  and  shall  qualify  as  provided  for 
in  this  act."  When  his  successor  shall  be  elected,  refers  to 
the  next  general  election,  which  precedes  when,  or  at  which 
time,  the  successor  to  the  person  appointed  by  the  governor 
shall  be  elected,  and  shall  qualify  as  provided  for  in  this 
act,  which  is  by  filing  his  certificate  with  his  oath  of  office 
endorsed  thereon,  etc.,  as  prescribed  by  section  6  of  the  act. 

To  take  the  whole  section  and  construe  it  as  we  under- 
stand it  with  explanations,  it  would  read  in  this  wise; 
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^'Upon  the  approval  of  Hm  act,  *  *  ♦  ^^  gcrramor 
shall  appoint  a  suitable  person  to  be  attomey-geneial}  who 
shall  hold  the  office  until  the  next  general  election^  when 
(at  which  time)  his  successor  (the  saoceBsor  to  the  penoa 
appointed  by  the  goTomor)  sdiall  be  elected  (at  the  next 
general  election  as  provided  in  this  section)  and  shall  qualify 
as  provided  for  in  this  act"  (which  is  prescribed  by  sectioa 
6  of  the  act)^ 

It  was  contended  for  the  appellant  tiiat  the  words  in 
section.  5,  ''the  next  general  election/'  when  construed  in 
connection  with  the  words  or  language  which  followv  "when 
his  successor  shall  be  elected  and  qualified  as  provided  for 
in  this  act,"  referred  to  the  general  election  hdd  in  Jnoe^ 
1894,  and  not,  as  the  words  would  seem  to  import,  at  the 
next  general  election,  which  is  to  be  held  in  June,  1891 
But  the  next  general  election,  provided  for  in  this  act^wfaflB 
a  vacancy  exists  in  a  part  of  a  term  of  such  office^  is  pio* 
vided  by  section  6,  and  not  by  section  2,  as  that  section 
relates  to  the  filling  of  the  office  of  attorney-general  by 
election  for  a  term  of  four  years.  It  is  to  vacancies  in  an 
unexpired  term  to  which  section  5  applies;  and  if  there  is 
such  a  vacancy,  the  governor  fills  it  until  the  next  genersl 
election,  when,  if  the  term  has  not  yet  expired,  the  people 
fill  it  at  the  next  general  election  for  such  unexpired  portion 
of  the  term.  When  there  can  be  no  general  election  inte^ 
vening  between  the  appointment  of  the  governor  and  the 
expiration  of  the  term,  the  appointment  of  the  governor 
then  fills  the  unexpired  term. 

At  the  argument^  by  way  of  illustration,  counsd  was 
asked,  if  an  attorney-general  should  die  or  resign  in  a  feir 
days  after  his  election  in  June>  1894^  leaving  a  vacancy  in 
such  office  to  be  filled  for  such  unexpired  temi/ whether  the 
person  appointed  by  the  governor  would  hold  the  office  for 
the  whole  of  such  unexpired  term  or  until  the  next  generKl 
election,  when  bis  successor  could  be  elected  to  fill  the 
vacancy  for  the  remaining  part  of  the  unexpired  tenib 
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Hifi  answer  was  coDsistent  with  Ms  argument  He  claimed 
that  the  appointee  of  the  governor  would  hold  for  the 
remaining  part  of  the  term,  notwithstanding  the  next 
general  election  would  intervene  before  the  expiration  of 
each  term.  It  seems  to  us  to  give  the  words  the  next  gen- 
eral election,  in  section  5,  when  such  general  election  inter- 
venes before  the  general  election  to  be  held  in  June,  1894, 
tiie  construction  contended  for,  is  to  violate  the  plain  mean- 
ing of  the  words,  the  next  g.eneral  election,  and  to  disregard 
the  purpose  which  the  section  was  designed  to  accomplish. 
The  golden  rule  of  construction  is  to  give  effect  to  the  ordi- 
nary meaaadng  of  words  employed  in  a  statute,  unless  it 
be  clear  that  tiie  law-making  power  intended  otherwise. 
"Every  word  and  clause,  if  possible,  should  have  assigned 
to  it  a  meaning,  leaving  no  useless  words."  (Bishop  on 
Written  Law.)  Statutes  must  rest  on  the  words  used, 
"nothing  adding  hereto,  nothing  diminishing."  {Leaven- 
worth  IL  E.  Oo.  v.  K  S.  92  U.  S.  751.) 

Another  contention  of  counsel  was  that  section  5  should 
have  added  or  interpolated  the  words  "  for  offices  of  a  like 
class,  or  state  officers,"  so  as  to  make  the  section  read  as 
follows:  *  *  *  "  Who  shall  hold  the  office  until  the  next 
general  election  for  offices  of  a  like  class,  or  for  state  officers, 
when  his  successor  shall  be  elected  and  shall  qualify  as  pro- 
vided for  in  this  act"  But  this  is  importing  words  into  the 
statute  not  found  there  to  sustain  the  construction  contended 
for,  and  to  give  the  statute  and  the  section  a  particular 
meaning  which  they  would  not  bear  without  them.  As 
Pattbbson,  J.,  said:  ^I  see  the  necessity  of  not  importing 
into  statutes  words  which  are  not  found  there.  Such  a  mode 
of  interpretation  only  gives  occasion  to  endless  difficulty." 
{Rex  V.  BarreU,  12  Ad.  A  Ell.  468.) 

As  to  the  contention  in  respect  to  the  punctuation  of  the 
statute,  it  is  enough  to  say  that  the  rule  is,  that  courts  will, 
in  the  construction  of  statutes,  for  the  purpose  of  arriving 
at  Uie  real  meaning  and  intention  of  the  law  makers,  disre- 
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gard  the  punctuation  or  re^unctuate  if  need  be,  to  render 
clear  the  true  meaning  of  the  statute.  In  Oushing  y.Wot- 
rick,  9  Gray,  382,  it  was  held  that ''  punctuation  was  not  to 
be  regarded  in  constructing  a  statute."  Oaklet,  J^  says: 
"  The  courts  will  re-punctuate  if  necessary  to  render  the 
meaning  clear."  {Allen  v.  RusseU,  39  Ohio  St.  336;  Gyger'i 
Estate,  65  Pa.  St  311;  AUbrigkt  v.  Payne,  43  Ohio  St  8.) 

And,  finally,  it  was  claimed  that  the  original  bill,  as 
introduced,  provided  for  the  first  election  of  attorney-gen- 
eral, "  at  the  first  election  held  after  the  approval  of  this 
act,"  but  that  it  was  so  amended  as  to  provide  that  the  elec- 
tion should  take  place  in  June,  1894,  as  now  provided  by 
section  2.  This  it  is  claimed  shows  that  it  was  the  inten- 
tion of  the  legislature  that  no  election  of  attorney-general 
should  be  held  until  June,  1894,  and  that  the  provision  in 
section  5  as  to  the  next  general  election  simply  means  the 
general  election  in  June,  1894,  until  which  time  the  ap- 
pointee of  the  governor  will  hold  his  office.  To  our  minds, 
the  reason  for  the  change  indicates  a  wholly  different  pur- 
pose. To  have  made  the  election  of  attomey-genend  to 
take  place  ''at  the  first  general  election  held  after  the 
approval  of  the  act,"  would  have  destroyed  the  uniformity 
in  the  term  of  this  office  with  other  state  officers,  which 
was  accomplished  by  making  the  election  for  a  full  term 
take  place  in  June,  1894.  To  make  the  election  take  place 
at  the  first  general  election  after  the  approval  of  the  ad, 
would  have  made  the  election  for  the  term  of  four  years 
take  place  in  June,  1892,  and  in  such  case  it  would  have 
been  impossible  to  make  the  term  of  the  office  of  attorney- 
general  commence  on  the  same  day  as  the  term  of  the  o£Sc6 
of  secretary  of  state,  and  brought  about  the  uniformity 
which  is  effected  by  making  the  election  take  place  in 
June,  1894.  That  counsel  regarded  the  object  in  amending 
section  2,  was  to  preserve  uniformity  in  state  offices,  is 
manifest  by  the  words  which  he  sought  to  interpolate  into 
section  5.    On  the  other  hand,  the  construction  we  have 
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given  to  sections  2  and  6,  needs  no  artificial  aid  or  words 
interpolated  to  give  these  sections  any  other  meaning,  or 
any  particular  meaning,  than  the  words  naturally  bear. 
This  construction  aims  to  give  to  every  word  its  ordinary 
signification,  and  to  every  clause  a  meaning  and  effect 
Under  it,  as  provided  by  section  2,  there  will  be  an  attor- 
ney-general elected  in  June,  1894,  who  will  hold  his  office 
for  a  ftdl  term  of  four  years,  and  whose  term  will  com- 
mence  with  that  of  the  secretary  of  state,  thus  preserving 
oniformity  in  the  tenure  of  state  offices.  Under  it,  as  sec- 
tion 5  provides,  when  a  vacancy  occurs  in  a  term,  or  there 
is  an  unexpired  term  to  fill,  the  governor  will  appoint  a 
suitable  person,  who  will  hold  his  office  until  the  next 
general  election,  when,  if  such  term  is  still  unexpired,  the 
power  reverting  to  the  people,  they  will  fill  it  by  electing 
his  successor  for  the  remaining  part  of  such  term.  From 
these  considerations,  it  results  that  the  present  incumbent, 
appointed  by  the  governor,  holds  his  office  until  the  next 
general  election,  which  is  to  be  held  in  June,  1892,  when 
his  successor,  whoever  he  shall  be,  will  be  elected;  and 
irtien  such  successor's  election  shall  be  officially  known  and 
declared,  and  he  shall  qualify  as  prescribed  by  section  6, 
the  title  of  the  office  of  attorney-general  will  be  transferred 
to  him,  and  he  will  be  the  attorney-general  of  the  state  of 
Oregon  for  the  balance  of  such  term^  or  until  a  new  term 
begins. 

There  was  no  error,  and  the  judgment  must  be  affirmed. 

Strahan,  C.  J.,  dissenting. — ^This  proceeding  calls  for  a 
construction  of  sections  2  and  5  of  the  act  creating  the 
office  of  attorney-general,  because  if  the  attorney-general 
is  elective  at  the  ensuing  June  election,  notice  thereof 
should  be  given  in  like  manner  as  notices  are  given  for  the 
election  of  other  state  officers,  and  it  is  made  the  duty  of 
the  county  clerk  to  give  such  notice.  If  the  office  of 
attorney-general  is  to  be  filled  at  tho  June  election,  to  be 
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held  in  1892,  the  judgment  ot  fhe  court  below  ehotild  be 
affirmed ;  but  if  such  office  is  not  to  be  filled  by  an  eledaoD 
until  1894,  then  the  judgment  appealed  from  diould  be 
reversed  and  the  writ  dismissed. 

It  is  a  well  settled  rule  th£^  in  tha  construction  of  a 
statute,  the  intention  of  the  legislature  is  to  be  ascertained 
by  considering  the  entire  statu^te  (Suth.  Stat.  Const  §  229; 
Smith  V.  Randall,  6  Cal.  47;  S.  C.  65  Am.  Dec.  475);  and 
that  di£ferent  sections  of  the  same  statute  must,  if  possible, 
be  so  construed  as  to  be  consistent  with  each  other  (ifenifl 
V.  Harris,  57  Am.  Dec.  369;  S.  0.  26  N.  H.  142;  Goto  v.  Sal- 
mm,  95  Am.  Dec.  139;  S.  C.  35  Cal.  576;  Suth.  Stat  Gonet 
S§  240,  241 ;  OUy  of  San  Diego  v.  GrMnias,  77  GtA.  511);  wd 
so  as  to  effect  legislative  iDtention*  {Liadlejf  v.  Q'089,  99  Aa. 
Dec.  610;  S.  C.  81  lod.  106.) 

It  is  also  a  well  settled  rule  of  law  that  "  elections  cm- 
not  be  held  and  offices  acquired  at  tfae  mere  option  of  the 
office  seeker.  In  order,  tiierefore,  to  the  holding  of  a  valid 
election,  authority  so  to  hold  it  must  be  found  confeirred  by 
the  people,  either  directly  through  the  constitution  whiidi 
they  themselves  ordained,  or  indirectly  through  the  enaofc- 
ments  of  their  legal  representatives,  the  legislature.  With- 
out such  authority,  no  election,  except  it  be  one  held  witb 
the  unanimous  consent  of  all  persons  entitled  to  partid- 
pate,  can  be  of  any  legal  importance"  (Mechem  on  Pab. 
Offices,  §  170;  State  ex  rd.  v.  Simon,  20  Or.  365);  and  «mu*- 
ments  declaring  the  time  at  which  the  election  diallbe 
held  are  deemed  to  be  matters  of  substance,  and  musi 
be  substantially  observed  or  the  election  wiU  be  void. 
(Mechem  on  Pub.  Offices,  §  178.) 

The  office  of  attorney-general  is  not  an  office  specially 
provided  for  in  the  constitution,  but  one  created  by  the  hg- 
islature;  and  the  legislature  had  the  power  to  determiBe 
when  the  first  election  should  be  held  for  the  purpose  of 
filling  that  office  by  election;  but  it  could  not  create  mj 
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o£Sc6  the  tenure  of  which  shall  be  longer  that  four  years. 
(Article  15,  section  2,  Constitution.) 

Section  2  of  said  act  provides  that  "there  shall  be  elected 
by  the  qualified  voters  of  the  state  of  Oregon,  at  the  gen- 
eral election  to  be  held  in  June,  1894,  and  each  fourth  year 
thereafter,  an  attorney-general";  and  there  is  nowhere  in 
the  statute  any  provision  for  the  election  of  an  attorney- 
general  prior  to  that  time,  unless  it  can  be  held  that  the 
fifth  section  provides  for  an  election  in  1892;  and  whether 
or  not  this  section  does  so  provide,  must  be  determined  by 
so  construing  both  sections  that  they  will  be  consistent  with 
each  other.  That  portion  of  section  5  which  calls  for  a 
construction  in  this  proceeding  is  substantially  as  follows: 
"Upon  the  approval  of  this  act,  *  *  *  the  governor 
shall  appoint  a  suitable  person  to  be  attorney-general,  who 
shall  hold  his  office  until  the  next  general  election,  when 
his  successor  shall  be  elected  and  qualified  as  provided  in 
this  act."  It  is  true,  the  constitution  provides  that  general 
elections  shall  be  held  on  the  first  Monday  in  June  bien- 
nially, (article  4,  section  14,)  but  it  does  not  necessarily  follow 
that  the  words  "  next  general  election,  when  his  successor 
diall  be  elected  and  qualified  as  provided  in  this  act," 
mean  the  first  general  election  after  the  passage  of  the 
act;  and  in  this  particular  instance  we  think  the  ''next 
general  election"  referred  to  is  the  general  election  to  be 
held  in  June,  1894,  as  it  is  the  only  general  election  referred 
to  in  the  act,  and  is  the  only  one  provided  for  therein.  We 
are  the  more  fully  satisfied  that  this  is  the  proper  construc- 
tion of  these  two  sections,  for  the  following  reasons :  It  is 
provided  in  section  2  of  said  act  that  "the  term  of  the 
office  of  attorney-general  shall  commence  on  the  same  day 
as  secretary  of  state,  as  now  provided  by  law";  and  this 
court  takes  judicial  notice  that  the  term  of  office  of  secre- 
tary of  state  next  succeeding  the  creation  of  the  office  of 
attorney-general  will  not  commence  until  the  second  Mon- 
day in  January,  1895.    At  that  time  the  attorney-general 
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to  be  elected  under  this  act  must  qualify.  If  the  attorney- 
general  should  be  elected  in  June,  1892,  he  could  not  qualiiy 
until  that  time;  but  that  statute  expressly  provides  that  an 
attorney-general  must  be  elected  in  June,  1894,  and  tbe 
officer  elected  at  that  time  must  qualify  on  the  same  date. 
There  would  th^i  be  two  persons  each  claiming  the  same 
office  by  election  and  both  required  to  qualify  on  the  same 
day. 

The  original  bill  as  introduced  provided  for  the  first 
election  of  attorney-general  at  the  first  election  held  after 
the  approval  of  this  act,  but  it  was  so  amended  as  to  pro* 
vide  that  the  election  should  take  place  in  June,  1894. 
(Senate  Journal,  1891,  587.)  This  shows  conclusively 
that  it  was  the  intention  of  the  legislature  that  no  election 
for  attorney-general  should  be  held  until  June,  1894,  and 
that  the  provision  in  section  5  simply  means  that  the 
appointee  of  the  governor  should  hold  the  office  until 
the  next  general  election,  at  which  his  successor  should 
be  elected  as  provided  in  the  act,  to  wit,  at  the  general 
election  in  June,  1894. 

It  is  provided  in  said  act  that  the  attorney-general,  when 
elected,  shall  hold  his  office  for  the  term  of  four  years,  and 
until  his  successor  is  elected  and  qualified.  There  is  no 
provision  for  the  election  of  an  attorney-general  for  a  shorter 
time  than  four  years;  and  if  an  attorney-general  should  be 
elected  in  June,  1892,  his  term  would  certainly  be  for  four 
years  and  until  his  successor  is  elected  and  qualified.  {SUiU 
ex  rd.  V.  JohnSy  3  Or.  533.)  In  that  case  it  was  held  that  the 
term  of  an  office  attaches  to  the  person  of  the  individual 
elected  to  fill  the  same. 

It  is  claimed  by  the  respondent  that  the  court  cannot 
look  to  the  senate  journal  for  aid  in  construing  the  act,  but 
no  authority  is  cited  to  sustain  that  contention.  It  is  a  well- 
known  fact  that  the  debates  and  journals  of  constitutional 
conventions,  as  well  as  legislative  bodies,  are  constantly  con- 
sulted and  referred  to  for  the  purpose  of  aiding  courts  called 
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upon  to  expound  their  acts  arid  constrae  their  language  in 
airiving  at  a  conclusion  as  to  the  true  meaning  of  the 
language.  In  construing  statutes,  the  primary  object  of 
the  court  should  be  to  effectuate  the  intent  of  the  law-maker, 
and  for  such  purpose  it  is  proper  for  a  court  to  look  into 
the  circumstances  at  the  time  and  the  necessity  which  called 
for  the  enactment  of  a  particular  statute.  {KeUhy.Qumney, 
1  Or.  364.)  In  State  ex  rd.  v.  Simony  supra,  this  court,  ]>eT 
Bean,  J.,  said :  "  The  rule  is  unquestioned  that  in  the  con- 
struction of  a  statute,  the  cardinal  point  is  to  ascertain  the 
intention  of  the  legislature;  but  it  is  just  as  well  settled  that 
this  intention  must  be  ascertained  from  the  words  used  in 
connection  with  the  surrounding  circumstances."  ( Walter 
A  Wood  Cb,  V.  CdldweU,  54  Ind.  270;  23  Am.  Rep.  641; 
Siaut  V.  Board  of  Qmra.  107  Ind.  343;  7  Rights,  Rem.  &  Pr. 
§3773;  New  England  Oar  Co.  v.  B.&  0.  R.  R.  Co.  69  Am. 
Dec.  181;  S,  C.  11  Md.  81.) 

Now,  if  the  intention  of  the  legislature  can  be  ascer- 
tained in  any  other  manner  than  from  the  language  used, 
we  know  of  no  more  certain  guide  or  better  authority  for 
that  purpose  than  the  record  made  by  such  legislature 
while  such  statute  was  under  consideration;  and  the  proper 
phraseology  to  be  employed  to  effectuate  the  legislative 
intent,  was  the  very  matter  brought  to  the  attention  of  the 
legislature.  We  think,  therefore,  that  in  construing  this 
statute,  we  are  entitled  to  look  to  the  journals  of  the  senate 
for  the  purpose  of  aiding  us  in  determining  the  legislative 
intent  in  all  cases  where  the  intent  is  not  obvious  from  the 
language  employed. 

It  was  claimed  by  the  respondent  that  under  section  16, 
article  5,  of  the  constitution,  the  governor  could  not  appoint 
any  one  to  fill  a  vacancy  in  an  ofi&ce  who  could  hold  such 
oflSce  beyond  the  next  general  election  which  might  be  held 
after  such  officer  was  appointed;  but  if  the  construction 
which  we  have  placed  upon  this  statute  be  correct,  the 
reasoning  of  this  court  in  Stale  ex  reL  v.  Johns,  mpra,  does 
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not  apply,  for  the  reason  it  is  there  said,  ^  if  the  people  have 
surrendered  that  power  (the  power  to  elect)  it  should  be  by 
express  and  unequivocal  words.''  In  this  case  the  legisla- 
ture, representing  the  people,  created  the  office  of  attorn^- 
general,  provided  when  the  first  election  should  be  heU 
under  the  act,  and  thereby  waived  tho  right  to  elect  at  any 
time  prior  to  June,  1894.  The  provision  of  the  constituticm 
referred  to  does  not  limit  the  right  of  the  governor  to  appoint 
to  an  office  until  the  next  succeeding  general  election,  bat 
until  the  successor  of  such  appointee  shall  be  elected  and 
qualified ;  and  if  no  election  is  provided  for  in  this  act  prior 
to  June,  1894,  none  can  be  held,  and  the  present  incumbent 
would  hold  the  office  until  his  successor  shall  be  elected  it 
that  time  and  duly  qualified. 

We  are  therefore  of  the  opinion  that  no  election  for 
attorney-general  can  be  held  at  the  ensuing  June  election, 
and  that  the  judgment  appealed  from  must  be  reversed  and 
the  writ  dismissed. 
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[Filed  June  9,  1882.] 

STATE  OF  OREGON  v.  E.  P.  ROGERS. 

STATUTOBT    CoNSTBUOTION — R.ULBOADB — LoiffG    AND    ShQBT    HaUL  — BXFIiL 

BY  Implication.— The  provisions  of  the  act  of  February  20,  1885,  makiog 
it  unlawful  for  persons  engaged  in  the  transportation  of  freight  to  chaise 
more  for  a  shorter  than  tor  a  icmger  haul  of  a  similar  kind  or  amoimt  of 
property,  etc.,  are  by  necessary  implication  repealed  by  the  terms  of  the 
act  of  February  20, 1891,  which  empower  the  board  of  railroad  oommis- 
Bioners  to  establish  freight  rates  subjeot  to  raviedon  by  the  oourte  is  s 
procedure  provided  for  in  the  latter  act 

Legislativb  Joubnals— Validity  of  Btatutk— Pbbsumption.— When  it 
afi^matively  appears  from  journals  of  the  legislature  that  a  bill  sf^  filed 
in  the  office  of  the  secretary  of  state  did  not  in  fhct  pass  the  legislature, 
the  courts  will  pronounce  it  invaliA ;  but  tvery  reasonable  preaumptioD  is 
to  be  made  in  fiivor  of  Ugialativ^  proceedings ;  aad  when  the  oonstitatf gd 
does  not  require  certain  matters  to  be  entered  in  the  joomal,  the  absenioe 
of  such  a  record  will  not  invalidate  a  law. 

Linn  county :  R.  P.  Boise,  Judge. 
Defendcmt  appeals.    Reversed. 
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W.  D.  Fmtoni  for  Appellant 

The  act  is  made  unlawful  only  when  the  shipment  is 
domestic  freight.  The  indictment  should  aver  the  amount 
of  freight,  or  some  amount  of  freight  shipped,  and  the 
compensation  charged;  and  when  an  agent  is  indicted, 
there  should  be  an  averment  that  the  charges  were  made 
by  authority  of  his  principal.  (Const.  Oregon,  art.  1,  §  11; 
Bish.  Stat.  Cr.  §§  373, 385, 1039;  1  Bish.  Cr.  Proc.  §§  77, 104, 
499, 592, 593;  1  Whar.  Cr.  Law,  S§  285,  288,  299, 304;  Hub^ 
bard  v.  Staiey  11  Ind.  564;  note  to  State  v.  CampbeUy  94  Am, 
Dec.  253 ;  People  v.  Aro,  6  Cal.  209 ;  Staie  v.  BenneU,  11  S.  W. 
Rep.  266,  Mo.  March  18,  1889;  State  v.  Butcher,  79  Iowa, 
110;  U.  8.  v.  OarU,  105  U.  S.  612;  U.  8.  v.  Hess,  124  U.  8. 
487.) 

The  particular  carload  or  quantity  shipped,  and  the  par- 
dcolar  freight  charged,  in  the  particular  case  prosecuted,  should 
be  stated  in  the  indictment.  The  corporate  existence  of  the 
Southern  Pacific  Company  and  the  partnership  of  Isom,  Lan« 
Ding  &  Co.  should  have  been  alleged  and  proven.  (People  v. 
Sehtoartz,  32  Cal.  160;  Whar.  Cr.  Ev.  §  102a;  People  v. 
BogaH,  36  Cal.  248;  Wallace  v.  People,  63  111.  452;  Jones 
V.  Staie,  5  Sneed,  346;  State  v.  Mead,  27  Vt.  722.) 

The  indictment  should  have  affirmatively  charged  that  these 
shipments  were  domestic  freight  (Slate  v.  Godfrey,  24  Me. 
232;  41  Am.  Dec/  382;  StaU  v.  Tamler,  19  Or.  629;  note  to 
State  V.  Campbea,  94  Am.  Dec.  255;  U.  8.  v.  Cbok,  17  Wall. 
176;  People  v.  Telford,  56  Mich.  544;  State  v.  Abbey,  29  Vt. 
60;  S.  C.  67  Am.  Deo.  757.) 

An  indictment  charging  a  shipment  from  Albany  to 
East  Portland  by  Isom,  Lanning  &  Co.  at  seven  and  one- 
half  cents  per  hundred  pounds,  is  not  supported  by  proof 
of  a  shipment  from  Albany  to  Portland  by  same  firm  at 
nine  and  one-half  cents  per  hundred  pounds;  and  when 
the  proof  shows  also  that  the  rate  charged  from  Millersburg 
to  East  Portland  was  eight  and  three-quarter  cents  per 
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hundred  pounds,  no  crime  is  shown,    (Whar.  Cr.  Ev. 
§§  109-121;  Greenl.  Ev.  §  65.) 

The  legislative  assembly  of  the  state  had  no  power  or 
authority  to  enact  the  statute  in  question;  and  as  to  this 
highway  and  as  to  this  defendant,  the  act  is  in  violation  of 
the  charter  of  the  company  owning  the  road,  and  in  viola- 
tion of  the  constitution  of  the  United  States,  which  pro- 
hibits the  passage  of  any  law  impairing  the  obligation  d 
contracts.  (Morawetz,  Corp.  §§  422-476,  1057-1075;  Field, 
Corp.  §  32 ;  Sloan  v.  Paeifio  R.  K  61  Mo.  24 ;  21  Am.  Rep. 
397;  Pacijk  R  R  v.  Maguire,  20  Wall.  36 ;  Wilmington  R.  R 
v.  Reid,  13  Wall.  268;  Miller  v.  State,  15  Wall.  488;  Bing- 
hampton  Bndge  Cbae,  3  Wall.  73;  Stale  Freight  Tax,  15  Wall. 
277;  P.  W.  &  S.  R.  R.  Go.  v.  Bowers,  4  Houst  506 ;  Slajtt  v. 
Noyes,  47  Me.  216;  Nevo  Orleans  Gas  Oo.  v.  La.  Light  Co.  115 
U.  S.  663 ;  Trustees  Dartmouth  College  v.  Woodward,  4  Wheat 
638 ;  Boston  etc,  Corp.  v.  Salem  etc.  R.  R.  Go.  2  Gray,  33;  Wala 
v.  Stetscm,  2  Mass.  143;  3  Am.  Dec.  39.) 

There  is  no  diflTerenoe  in  principle  between  a  contract  created 
by  express  charter  and  a  contract  which  arises  where  a  corpo- 
ration is  created  under  a  general  law.  {Abbott  v.  Johnstoumdc 
Ry.  Co.  80  N.  Y.  27;  36  Am.  Rep.  572.) 

It  is  conceded  that  the  granting  of  power  to  a  railroad  com- 
pany the  right,  from  time  to  time,  to  regulate  its  own  tolls  and 
charges  does  not  deprive  the  state  of  its  power  to  act  upon  t>e 
reasonableness  of  the  charges  so  fixed.  {Stovke  v.  TTisoonsm, 
94  U.  S.  181;  Munn  v.  lUinois,  94  U.  S.  113;  Peik  v.  (Mxyo 
etc.  Ry.  Co.  94  U.  S.  165;  Ruggles  v.  lUinois,  108  U.  S.  629; 
Spiing  Valley  Water  Works  v.  Shottler,  110  U.  &  352;  it  it 
Commi^ion  Cases,  116  U.  S.  307,  356;  (Georgia  Banking  Ok 
v.  Smith,  128  U.  8.  177;  Chicago  etc.  R.  R.  Co.  y.  Minnesota, 
134  U.  S.  455.) 

The  defendant  was  entitled  to  show  that  the  charges  made 
for  these  shipments  in  question  were  reasonable  in  amount, 
and    if  so,   he   had   a  right  to   make   them.      {Ez  parts 
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Eoehler,  11  Saw.  37, 194;  Wdb,  Fargo  A  Q>.  v.  0.  B.  A  N. 
Oo.  8  Saw.  614. 

Lnoome  and  the  right  to  earn  it  are  essential  attributes  of 
private  property,  and  the  only  limit  to  the  use  or  eDJoyment 
under  a  firee  government  is  that  use  expressed  by  the  maxim 
M0  lUere  iuo  ut  alienwn  non  laedas.  {OommonweaUh  v.  Esgex 
Cb.  13  Gray,  239;  2  Kor.  Bailroads;i368;  Hamilton  v.  Keith, 
6  Bush,  458;  A.  A  F.  R  R.  Oo.  v.  BurheU,  46  Ala.  569; 
3  Wood's  Railway  Law,  1691 ;  8t4me  v.  Yazoo  A  Miaa.  B.  B. 
Cb.  62  Miss.  607 ;  62  Am.  Bep.  193 ;  Morgan  v.  Ixmnana, 
93  U.  S.  223.) 

The  shipments  made  were  interstate  commerce.  (Uie  Danid 
Ball,  10  Wall.  665.)  The  &ct  that  several  different  and 
independent  agencies  are  employed  in  transporting  a  com- 
modity, some  acting  entirely  in  one  state,  and  some  acting 
through  two  or  more  states,  does  in  no  respect  affect  the  chaiv 
ader  of  the  transaction,  and  to  the  extent  in  which  agencies 
act  in  that  transportation  it  is  subject  to  the  regulation  of  cod- 
greas,  {Norfolk  etc.  B.  R  Oo.  v.  Pennsylvania,  136  U.  S.  119; 
Wabash  dc.  B.  B,  Oo.  v.  BHnoia,  118  U.  S.  557.) 

The  judgment  was  erroneous  because  the  law  defining 
the  crime  permits  unusual  and  unlimited  punishment  to  be 
inflicted.  The  punishment  prescribed  by  section  4036  of 
the  code,  and  the  clause  conferring  authority  upon  the 
oourt  to  impose  the  penalty,  is  in  this  language:  *  *  ♦ 
''upon  conviction  thereof  be  fined  not  less  than  one  thousand 
dollars."  It  is  a  fundamental  principle  that  in  a  criminal 
statute  the  legislature  most  define  the  punishment  to  be 
inflicted.  The  power  to  define  the  punishment  is  l^islative 
and  not  judicial,  and  the  power  to  define,  prescribe,  or 
place  limits  upon  the  punish  menl  cannot  be  delegated  to 
the  courts.  (Cooley's  Const.  Lim.  139.)  The  statute  is  void, 
not  because  the  fine  in  this  case  was  the  minimum  and  a 
rasonable  one,  but  because  the  law  delegated  to  the  court 
nnlimited  power  in  creating  the  penalty.    {Barker  v.  People, 
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3  Cow.  703;  Coolejr'a.  Gonsfc.  Lim.  402>  403,  5  ed.;  IfirtBM^ 
mheim,  83  Cal.  388;  Pe^yple  v.  Jforrw,  80  Mich.  634.) 

The  law  ander  whioh  this  prosecatioii  Wa9  b^un  had  be^n 
i«pealed  before  the  trial,  and  hence  the  pixwecutioa  most  fail 
(Endlich  Interp.  Stat.  §§^  478-484.)  It  is  strange  if  the  nol- 
road  commiesion  has  full  power  to  fix-  the  limit  of  all  ohaiged 
under  the  act  of  1891,  add  yet  that  the  act  of  1886  is  still 
in  effect,  which  gives  to  the  carrier  the  right  to  do  the  same 
thing,  and  requires  him  to  do  it;  aud  keep  it  in  force  within 
certain  limits*  The  two  statutes  cannot^  stand  together,  and 
upon  a  well  settled  rule  the  latter  statute  repeals  the  foiiaer 
by  implication.  (Sath.  Stat  Cbnet  §§  13^166;  Endlich 
Interp.  Stat.  §§  187-241 ;  Stii^k  v.  Neod,  9  Oh  62;  StaU  ?• 
Oavmt,  13  Or.  115;  IMe  v.  OogsweU^  20  Or.  346.) 

It  appears  that  the  jreas  and  nays  were  not  ordered  or  takeiii 
and  that  the  final  passage  of  this  law^  in  so  far  as  it  relates 
to  the  bill  as  amended,  was  attempted  without  oompliaoea 
with  the  requirement  that  eyery  bill  AM  be  read  by  seo^ 
tious,  etc  (Article  4,  section  19,  const;  Curris  v.  &  P.  Ox 
21  Or.  666;  Bode  v.  Phdps,  80  Mich.  609;  Oounijf  of  fiflU 
Mateo  V.  8.  P.  B.  R  Co.  S  Saw.  238;  S.  0. 13  Fed.  Bep. 
767 ;  Spangle  v.  Jaoobyt  14  111.  297 ;  S.  C.  58  Am-  Dea  674; 
note  to  Jon€8  v.  Jones,  61  Am.  Dea  616 ;  Oonmdsaumen  v; 
Eigginboihamy  17  Kan.  62;  People  v.  Corn,  of  Highwap^if^ 
N.  Y.  276 ;  13  Am.  Eep.  581 ;  Peopfa  v.  Stame,  36  111.  121; 
86  Am.  Dea  348. 

The  state  of  Oregon  bias  mo  power  or  authority  to  regu- 
late fares  and  freights  on  the  line  in  question.  This  road 
is  a  national  highway,  made  so  by  act  of  congress,  and 
those  operating  it  are  instruments  of  national  power  and 
authority.  The  right,  therefore,  to  regulate  and  control  the 
same  in  the  respects  •  named  in  the  indictmCTit,  or  in  any 
respect,  excepting  those  strictly  pertaining  to  the  exercise 
of  the  police  power  of  the  state,  is  exclusively  one  in  the 
federal  congress.  (Qrfi/omia  v.  Pooi/ic  i2.P.Cb.l27U,S.39; 
Pacific  R.  R.  Remmd  Cases,  115  U.  S.  18;  BoNnne  v.  Shdiy, 
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120U.S.492;  Pkila. 8. 8.  Co. v. Pennsylvania,  122 U.S. SSS; 
V.  S.  y.  U.  P.  R  R.  Oo.  91  U.  S.  79;  B.  R  Oo.  v.  Peniston,  18 
Wall.  34;  Cbflector  v.  Day,  11  Wall.  127;  0«6ame  v.  Bank  of 
TJ.  8. 9  Wheat.  867;  Van  BroolcUn  v.  Tenneaaee,  117  U.  S.  151.) 

Oeo.  E,  Chamberlain,  attorney-general,  and  Oeo»  O.  Bing^ 
ham,  district  attorney,  for  Respondent. 

It  is  questionable  if  it  is  necessary  to  allege  in  the  indictment 
the  name  of  the  corporation  at  all.  If  the  indictment  simply 
allied  that  at  the  time  charged  in  the  indictment  the  defend- 
ant was  the  agent  of  a  railroad  corporation  operating  a  road 
in  this  state,  the  defendant  is  then  bronght  within  the  plain 
purview  of  the  statute.  But  the  indictment  does  allege* 
the  name  of  the  railroad  corporation,  and  no  question  is. 
raised  as  to  the  correctness  of  the  allegation  of  the  corporate* 
name.  On  principle  and  on  authority  it  is  sufficient  to  name 
the  corporation  correctly,  without  alleging  the  incorpora- 
tion. (Bish.  Dir.  and  Forms,  §  79;  Bish.  Crim.  Proc.  §  682; 
2  Bish.  Grim.  Proc.  §§  445,  455,  456;  McOamey  v.  People,, 
83  N.  Y.  408;  38  Am.  Rep.  456 ;  Noahee  v.  P€(yfde,  25  N.  Y. 
880;  Murphy  v.  SiaJU,  36  Ohio  St.  628;  Bwrhe  v.  StaU,  34 
Ohio  St.  79.) 

It  has  repeatedly  held  that  an  indictment  is  sufficient  which 
charges  the  offense  substantially  in  the  language  of  the  statute. 
(State  V.  Ah  8am,  14  Or.  347;  StaU  v.  Dale,  8  Or.  229;  State 
V.  Bergman,  6  Or.  341;  State  v.  Gxrr,  6  Or.  133;  State' y.. 
Wmizingerode,  9  Or.  153;  Leehi  v.  Territory,  1  W.  T.  13;  1 
Bish.  Grim.  Proc.  611;  1  Whar.  Grim.  Law,  §  364;  Barton 
V.  State,  43  Am.  &  Eng.  R.  R.  Gas.  334;  People  v.  Enoch, 
13  Wend.  172;  27  Am.  Dec.  197.) 

As  to  the  form  of  indictment  in  such  cases,  see  27.  8.  \^ 
mdiigan  Cent  B.  B.  Co.  43  Am.  &  Eng.  R.  R.  Gas.  334 ; 
V.  8.  V.  Tozer,  37  Eed.  Rep.  635 ;  S.  G.  39  Fed.  Rep.  369, 904.) 

It  is  contended  by  counsel  that  the  indictment  is  defect- 
ive in  that  it  does  not  charge  that  the  shipments  were 
domestic  freight.    This  is  not  necessary.    If  upon  the  trial. 
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it  had  appeared  that  the  freight  iras,  as  a  matter  of  fisict, 
interstate  trafSc,  the  defendant  would  have  been  entitled  to 
an  acquittal.  As  a  matter  of  fact,  however,  the  indictment 
does  charge  affirmatively  that  the  freight  was  domestic 
freight,  for  it  charges  the  place  of  destination  as  well  as 
the  point  of  beginning,  both  within  the  state.  {State  v. 
TarrUer,  19  Or.  531;  Mills  v.  Kennedy,  1  Bailey  (S.  C),  17; 
1  Bish.  Grim.  Proc.  §§  631,  633.) 

It  is  not  necessary  to  charge  the  defendant  with  haying 
charged  a  fixed  sum  of  money  on  a  fixed  and  certain 
amount  of  grain.  It  is  sufficient  to  charge  a  certain  rate 
per  hundred  pounds  for  a  similar  kind  of  goods,  and  that 
the  amount  charged  per  hundred  is  more  for  the  shorter 
than  the  longer  haul.  This  the  indictment  specifically 
charges.    {Jtmod  v.  Chicago  &  N.  Ry.  Co.  47  Fed.  Kep.  295.) 

Repeals  by  implication  are  not  favored,  and  a  subse- 
quent affirmative  statute  does  not  repeal  a  prior  one  unless 
there  is  a  direct  and  irreconcilable  conflict  between  the 
two.  {Bobbins  v.  State,  8  Ohio  St  131;  McOartee  v.  O.X 
Society,  9  Cow.  437;  18  Am.  Dea  616;  Sials  v.  Foo(Mfe,9 
Ired.  496 ;  McCool  v.  Smith,  1  Black,  459;  Naylor  v.  FM,  29 
N.  J.  L.  287;  StaU  v.  Burry,  12  Iowa,  58;  BUde  v.  Dupids,  18 
Or.  372;  People  v.  8.  F.  etc  R.  R  Co.  28  Cal.  254;  Blain  v, 
Bailey,  25  Ind.  165;  People  v.  Barr,  44  111.  198;  Supa'Vism 
V.  CampbeO,  42  111.  490;  Hvm/e  v.  OoeseU,  43  IIL  297;  ifo- 
Laughlin  v.  Hoover,  1  Or.  31;  Endlioh  Stat  Const  §  210; 
State  V.  Benjamin,  2  Or.  125;  l^aU  v.  Dale,  8  Or.  236;  Coolejr 
Const  Lim.  183;  Potter's  Dwar.  Stat  156.) 

Counsel  for  defendant  contends  that  the  l^islative  assembly 
•"had  no  authority  to  enact  the  statute  in  question.  But  the 
power  of  the  state  to  regulate  the  transportation  of  passengers 
and  freight  is  too  well  settled  by  the  courts  to  be  seriously 
questioned.  {State  Fraght  Tax  Case,  16  Wall.  232;  Mimn  v. 
Mnms,  94  U.  &  113;  C.  B.  A  Q.  R  R.  Go.  v.  Iowa,  94 
U.  S.  166;  Peik  v.  Oiioago  etc.  R.  R.  Co.  94  U.  8.  161; 
.  Stone  V.  F.  L.  &  T.  Cb.  116  U,  S,  307;  Gloucester  Ferry  Co.  v. 
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Pamsylvmia,  114  U.  S.  196;  IHckard  v.  PuUmm  Oar  Co.  117 
U.S.  34;  Wabash  &  C.  R.R  v.  iKwuwr,  118  U.  S.  563.) 

Bean,  J. — ^The  defendant,  who  is  the  assistant  general 
freight  agent  of  the  Southern  Pacific  Company,  was,  in 
March,  1891,  indicted  by  the  grand  jury  of  Linn  county 
for  a  violation  of  section  4  of  "An  act  to  regulate  the  trans- 
portation of  passengers  and  freight  by  railroad  companies/' 
commonly  known  as  the  "  Hoult  law,"  approved  February 
20,1885,  which  reads  as  follows:  "Section  4.  That  it  shall 
be  unlawful  for  any  person  engaged  in  the  transportation 
of  proi)erty  as  prescribed  in  the  first  section  of  this  act,  to 
charge  or  receive  any  greater  compensation  for  a  similar 
amount  or  kind  of  property  for  carrying,  receiving,  storing, 
forwarding,  or  handling  the  same  for  a  shorter  than  a 
longer  distance  in  the  same  direction."  During  the  pend- 
ency of  the  prosecution,  and  before  the  trial  in  the  court 
below,  the  act  of  February  20, 1891,  (2  Hill's  Code,  2  ed. 
1967,)  entitled  "An  act  to  increase  the  power  and  further 
define  the  duties  of  the  board  of  railroad  commissioners 
in  respect  to  the  management,  operation,  and  control  of 
railroads,  and  the  transportation  of  persons  and  property 
within  the  state  of  Oregon,"  went  into  effect.  Whereupon 
the  defendant  moved  to  quash  the  indictment  and  for  his 
discharge,  upon  the  ground  that  the  act  of  1891  operated 
as  a  repeal  by  implication  of  the  provisions  of  the  act  of 
1885,  under  which  he  was  indicted.  The  motion  was  over- 
ruled, and  the  trial  resulted  in  a  verdict  and  judgment 
against  the  defendant,  from  which  this  appeal  is  taken. 

The  record  contains  numerous  assignments  of  error,  but 
the  main  question  we  shall  consider  is,  whether  the  pro- 
visions of  the  act  of  1885,  upon  which  this  prosecution  is 
founded,  was  repealed  by  the  act  of  1891 ;  for  it  is  admitted 
by  the  attorney-general  that  if  such  is  the  case,  the  prose- 
cution fails,  as  there  is  no  saving  clause  in  the  latter  act. 
Itifl  not  claimed  that  any  of  the  provisions  of  the  act  of 
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1885  are  expressly  repealed  by  the  aot  of  1891,  but  the 
contention  is,  that  the  two  acts  are  in  such  direct  and 
irreconcilable  conflict  that  both  cannot  stand,  and  the 
latter  operates  as  a  repeal  of  the  former  by  implication. 
A  brief  review  of  the  legislation  of  this  state  in  the  matter 
of  regulating  the  transportation  of  passengers  and  freight 
by  railroad  companies  is  necessary  to  a  proper  understand- 
ing of  the  question  now  before  us.  Tne  first  legislation 
upon  the  subject  was  the  act  of  1885,  which  in  terms  pro- 
vides that  no  railroad  company  shall "  charge  or  receive 
from  any  person  who  is  to  be  conveyed  over  any  raihoad 
or  railroads  in  this  state  any  sum  exceeding  four  cents  per 
mile  for  the  distance  to  be  traveled  by  such  person";  and 
for  carrying  freight,  the  rates  a  schedule  of  which  shewmg 
the  rates  from  all  stations  to  all  stations  is  required  to  be 
posted   on   the  first  Monday  in  July  and  January  of  each 

year^  and  not  increased   during  the  succeeding  six  mootha^ 

'^siiall  not  exceed  the  rates  charged  (by  the  carrier)  on  the 

first  day  of  January,  1885/'  and  shall  be  alike  to  all  persoos 

for  ''like  and  contemporaneous  servioe/'  By  this  act  it  is 
made  unlawful  for  any  railroad  company  engaged  in  the 

transportation  of  property  directly  or  indirectly,  to  allow 
any  rebate,  drawback,  or  other  advantage  in  any  form 
upon  shipments  made  or  services  rendered  in  carrying  or 
handling  domestic  freight  of  similar  grade,  or  to  "enter 
into  any  combination  or  agreement  *  *  *  with,  intent 
to  prevent  the  carriage  from  being  continuous  firom  the 
place  of  shipment  to  the  place  of  destination,  whether 
carried  on  one  or  several  railroads  in  this  state,"  or  "to 
enter  into  any  contract,  agreement,  or  combination  for  pool- 
ing freight,  or  to  pool  freights  of  different  and  competing 
roads,  or  to  divide  between  them  the  aggregate  or  net  pro- 
ceeds of  the  earnings  of  such  railroads,  or  any  portion  of 
them,"  or  "  to  charge  or  receive  any  greater  compensation 
for  a  similar  amount  or  kind  of  property  for  carrying, 
receiving,  storing,  forwarding,  or  handling  the  same  for  a 
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shorter  than  a  longer  distance  in  the  same  direction.'^ 
For  a  violation  of  any  of  the  provisions  of  the  act,  the 
officers  and  agents  of  the  company  are  made  liable  to 
indictment,  and  a  civil  remedy  is  given  to  the  party  dam- 
aged, in  which  he  may  recover  treble  damages. 

This  act  is  in  effect  a  maximum  rate  law.  It  was  only 
designed,  as  its  title  clearly  implies,  to  regulate  the  trans- 
portation of  freight  and  passengers  by  railway  companies, 
and  subject  to  its  provisions,  the  power  to  fix  freights  and 
fares  remained  with  the  carrier.  The  carrier  was  at  liberty 
to  fix  the  charges  for  carrying  both  passengers  and  freight 
over  its  line  at  any  rate  it  might  deem  advisable;  subject 
only  to  the  limitation  that  for  passengers,  the  fare  should 
not  exceed  four'  cents  per  mile;  and  for  freight,  the  rate 
should  not  exceed  that  charged  by  the  carrier  on  the  first 
day  of  January,  1885,  and  not  increased  oftener  than  once 
every  six  months;  and  no  discrimination  should  be  made 
in  favor  of  or  against  persons  or  places,  by  rebate,  draw- 
back, combination;  or  pooling  agreements  or  arrangements, 
or  by  charging' more  for  a  'shorter  than  a  longer  haul  in  the 
same  direction.  Thus  matters  stood  until  the  session  of 
1887,  when  ''An  act  creating  and  establishing  a  board  of 
railroad  commissioners,  an<}  to  define  and  regulate  its 
powers  and  duties,  and  to  fix  the  compensation  of  its  mem- 
bers," was  passed.  ( Laws,  1887,  30.)  This  law  provided  for 
two  commissioners  to  be  appointed  by  the  governor,  who 
should  have  only  supervisory  powers  over  railways,  and 
with  no  authority  to  in  any  manner  regulate  or  fix  freights 
or  fares,  for  carrying  either  freight  or  passengers.  {Rail- 
road Com.  V.  Railroad  Co.  17  Or.  65.) 

In  1889  (  Laws,  1889, 2)  the  commission  act  was  amended 
by  increasing  the  number  of  commissioners  to  three,  and 
providing  that  they  should  be  chosen  by  the  legislative 
assembly  biennially,  but  no  attempt  was  made  to  invest 
the  commission  with  power  or  authority  to  fix  freights  or 
fisires.    The  power  to  fix  freights  and  fares  still  rem 
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with  the  carrier,  subject  to  the  provisions  of  the  act  of 
1885,  and  with  no  authority  in  the  commission  to  eren 
determine  whether  the  rates  so  fixed  were  reasonable  or 
unreasonable.  (jB.  R.  Comrs,  v.  it  R,  Co.  supra)  In  this 
condition  of  the  law,  the  act  of  February,  1891  (Laws, 
1891,  123),  was  passed.  By  this  act  it  is  provided  that 
within  ninety  days  after  it  becomes  a  law,  it  shall  be  the 
duty  of  every  railroad  company  to  furnish  the  board  of 
railroad  commissioners  with  a  schedule  of  charges  for  the 
transportation  of  persons  and  property;  and  it  is  made  the 
duty  of  tha  commission,  and  it  is  empowered  "to  revise 
such  schedule  so  furnished,  and  determine  whether  or  not, 
and  in  what  respect,  if  any,  such  charges  are  more  than  a 
reasonable  and  just  compensation  for  the  services  to  be 
rendered,  and  whether  or  not  unjust  discrimination  is  made 
in  such  tariff  of  charges  against  any  person,  locality,  or 
corporation";  and  when  the  schedule  is  corrected  and 
approved  by  the  commission,  it  shall  append  a  certificate 
of  approval  thereto.  In  case  any  railroad  company  shall 
fail  to  furnish  the  schedule  of  charges  as  required,  the 
commission  is  authonzed  and  empowered  to  fix  a  tariff  of 
charges  for  such  railroad,  notwithstanding  such  failure; 
but  in  revising  or  establi&liipg  any  tariff,  the  commission 
is  required  to  take  into  consideration  "the  character  and 
nature  of  the  service  to  be  performed,  and  the  entire  business 
of  such  railroad,  together  with  its  entire  earnings  from  pad- 
senger  and  other  traffic,  and  to  so  revise  such  tariffs  as  to 
allow  a  fair  and  just  return  on  the  value  of  such  railroaJ, 
its  appurtenances,  and  equipments,"  and  to  "continue  such 
tariff  of  charges  from  time  to  time  as  justice  to  the  public 
and  each  of  said  railroads  may  require,  and  to  increase  or 
reduce  said  rates  according  as  experience  or  business  opera- 
tions may  show  to  be  just."  In  case  a  carrier  refuses  to 
comply  with  the  tariff  of  charges  as  approved  and  fixed 
by  the  commission,  the  commission  is  authorized  and  em- 
powered to  commence  a  suit  in  the  proper  county,  for  the 
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purpose  of  requiring  such  carrier  to  comply  with  such 
tariff,  leaving  to  the  courts  the  question  of  the  reasona- 
bleness of  the  rates  prescrihed  by  the  commission.  The 
commission  is  also  authorized  to  hear  and  determine  the 
complaint  of  any  person  aggrieved  by  any  act  of  the  car- 
rier, and  the  findings  of  the  commission  thereon  are  made 
prima  fad's  evidence  in  all  subsequent  judicial  proceedings 
involving  the  ^  same  question.  And  if  any  carrier  refuses 
or  neglects  to  comply  with  the  findings  of  the  commission, 
it  is  made  its  duty  to  commence  proper  proceedings  in  the 
name  of  the  state  to  enforce  such  findings.  It  is  also  pro- 
vided that  if  any  carrier  subject  to  the  provisions  of  the 
act,  "  shall  charge,  demand,  or  receive  any  greater  amount 
for  the  transportaion  of  persons  or  property  than  the  rates 
•approved  and  fixed  by  the  commission,  and  which  rates 
may  thereafter  be  adjudged  to  be  reasonable  by  the  proper 
circuit  court,  in  the  manner  provided  by  section  2,  *  *  * 
and  such  excess  of  charges  is  not  repaid  to  the  party  injured 
by  such  overcharge  within  thirty  days  after  written  demand 
therefor,  any  person,  firm,  or  corporation,  who  has  paid 
such  overcharges,  may  recover  from  such  railroad  com- 
pany, *  *  *  in  an  action  in  the  circuit  court  of  the 
county  where  such  sum  was  paid,  double  the  amount  of 
all  sums  so  paid  over  and  above  the  rates  approved  and 
fixed  as  aforesaid,  together  with  the  costs  and  disburse- 
ments of  such  action,  and  such  further  sum  as  the  court 
shall  adjudge  a  reasonable  sum  as  compensation  for  attor- 
ney fee  in  bringing  and  maintaining  such  action." 

It  may  be  stated  as  a  general  rule  that  repeals  by  impli- 
cation are  not  favored ;  and  a  subsequent  affirmative  statute 
does  not  repeal  a  prior  one  unless  there  is  a  conflict  between 
the  two  which  is  direct  and  irreconcilable.  But  where  such 
conflict  does  exist,  and  the  two  statutes  cannot  be  reconciled 
under  the  rules  of  statutory  construction,  the  subsequent 
statute,  being  the  later  expression  of  the  legislature  on  the 
subject,  most  be  considered  in  force,  and  to  operate  as  a 
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repeal  by  implication  of  all  prior  acts  or  parts  of  acts  in 
conflict  therewith.  {Qrant  Co.  v.  &&,  5  Or.  243;  Hwrti^  v. 
Uawrij  id.  275;  Fleischner  v.  Chadtuick,  id.  152;  LUUe  v.  Oog^ 
welly  20  Or.  345;  U.  S.  v.  Tynen,  11  Wall  88.)  That  there  is 
a  direct  and  irreconcilable  conflict  between  the  provisicms 
of  the  Hoult  law,  under  consideration,  and  the  act  of  lS91i 
seems  obvious.  The  two  acts  cover  the  sam.e  ground,  and 
are  antagonistic  in  theory,  and  opposed  in  practice.  By  the 
one,  the  carrier  is  permitted  to  fix  the  rates  for  the  trane- 
portation  of  persons  and  property,  subject  only  to  the  limit- 
ations of  the  act;  while  by  the  other,  this  authority  is  taken 
from  it  and  vested  in  the  commission  without  limitation, 
except  that  the  tarifi*  as  fixed  by  it  shall  be  just  between 
the  carrier  and  the  public,  and  shall  be  such  as  to  "allow a 
fair  and  just  return  on  the  value  of  such  railroad,  its  appur- 
tenances and  equipments."  By  the  former  act,  the  tariff, 
when  fixed  and  posted,  cannot  be  increased  during  the 
succeeding  six  months;  while  by  the  latter,  the  commission 
is  authorized  to  change  the  rates  from  time  to  time,  "as 
justice  to  the  public  and  the  railroad  companies  may  require, 
either  increasing  or  reducing  them,  as  experience  or  busi- 
ness interests  may  show  to  be  just."  Under  the  Hoult  law, 
in  no  case  was  the  carrier  permitted  to  charge  or  receive 
more  than  four  cents  a  mile  for  carrying  passengers,  or  rates 
in  excess  of  those  charged  by  it  on  the  first  day  of  January, 
1885,  for  carrying  freight,  although  as  a  matter  of  fact  its 
business  might  be  conducted  at  an  absolute  loss;  while  bj 
the  act  of  1891,  the  commission  is  required  to  so  fix  the 
tarifi*,  considering  the  character  and  nature  of  the  services 
to  be  performed  and  the  entire  earnings  of  the  road,  as  to 
*^  allow  a  fair  and  just  return  on  the  value  of  the  road,  its 
appurtenances  and  equipments,"  which  necessarily  requires 
it  to  exceed  the  maximum  limits  of  the  Hoult  law  if  neces- 
sary to  allow  such  just  and  fair  return.  By  the  former,  the 
legislature  declared  without  qualification  that  a  greater 
charge  for  a  siiorter  haul   thau  a  louger  oue  iu  the  bame 
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direction  is  unjust  discrimination  against  places;  while  the 
latter  act,  recognizing  the  fact  that  a  less  charge  for  a  long 
haul  than  for  a  short  one,  if  not  made  for  the  sake  of  put- 
ting up  one  place  or  another  down,  but  when  required  by 
the  exigencies  of  the  business,  in  order  to  meet  competition 
by  water,  the  earners  on  which  are  not  under  legislative 
control,  is  not  necessarily  an  unjust  discrimination,  but  the 
result  of  circumstances  over  which  the  carrier  has  no  con- 
trol, has  therefore  vested  in  the  commission  power  and 
authority  to  determine  whether  or  not  a  given  tarifiF  sched- 
ule constitutes  unjust  discrimination  against  or  in  favor  of 
any  locality. 

If  the  act  of  1891  simply  authorized  and  empowered  the 
commission  to  revise  and  establish  freight  rates  and  fares 
without  any  affirmative  declaration  as  to  what  elements 
and  results  it  should  consider  in  so  doing,  it  might  be  said 
that  it  would  be  controlled  by  the  maximum  limit  of  the 
Hoult  law,  and  the  two  acts  not  be  in  conflict.  But  when 
the  legislature  declared  in  affirmative  terms  that  the  com- 
mission, in  revising  or  establishing  rates,  "should  take  into 
consideration  the  character  and  nature  of  the  services  to  be 
performed,  and  the  entire  business  of  such  railroad,  together 
with  its  entire  earnings  from  passenger  and  other  traffic, 
and  so  revise  such  tariff  as  to  allow  a  fair  and  just  return 
on  the  value  of  such  railroad,  its  appurtenances  and  equip- 
ments," it  clearly  made  it  the  duty  of  the  commission,  in 
fixing  rates,  to  disregard  the  limitations  of  the  Hoult  law, 
if  necessary  in  order  to  allow  such  "just  and  fair  return." 

The  only  limitation  upon  the  commission  in  revising  or 
establishing  rates,  is  that  such  rates  shall  be  a  reasonable 
and  just  compensation  for  the  services  rendered,  and  be 
just  as  between  the  public  and  the  carrier  In  this  respect 
it  is  evident  the  conflict  between  the  two  acts  is  irrecon- 
cilable, and  both  cannot  stand.  Tlie  one  fixes  the  maxi- 
mum limit  at  a  certain  figure,  whether  such  rates  afford 
reasonable  and  just  compensation  for  the  services  rendered 
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or  not;  the  other  fixes  the  minimum  at  such  rates  as  will 
allow  a  fiedr  and  just  return  to  the  carrier.  If,  as  is  evident, 
the  minimum  rate  to  be  fixed  or  established  by  the  com- 
mission under  the  act  of  1891  may,  under  a  possible  state 
of  circumstances,  exceed  the  maximum  rate  of  tha  Hoolt 
law,  necessarily  the  two  acts  are  in  conflict,  and  the  latter 
must  prevail.    (Suth.  Stat.  Const  §  145.) 

And  again,  under  the  Hoult  law,  the  defendant,  as  assis- 
tant general  freight  agent,  had  the  right  to  make  such 
rates  for  the  transportation  of  freight  and  passengers  as  lie 
pleased,  subject  only  to  the  limitations  of  the  act  If  be 
charged' or  received  a  greater  rate  or  compensation  for  a 
similar  amount  or  kind  of  property  for  carrying  the  same 
for  a  shorter  than  a  longer  haul  m  the  same  direction,  he 
became  liable  to  indictment  and  punishment  for  a  viola- 
tion of  section  4  of  that  law,  because  the  rates  were  under 
his  supervision  and  control,  and  such  charge  was  his 
voluntary  act;  but  as  the  law  now  stands,  his  power  to 
make  rates  has  been  entirely  withdrawn  and  vested  in  the 
agents  and  ofiicers  of  the  state.  He  may,  if  he  so  desire, 
Ornish  the  schedule;  but  whether  he  does  or  not,  the 
making  of  the  rates  and  their  validity  is  with  the  commis- 
sion and  the  courts;  and  when  so  made,  and  declared 
reasonable  by  the  courts,  the  carrier  has  no  option  but  to 
put  them  into  effect,  and  is  liable  to  a  prescribed  penalty 
for  not  doing  so.  Suppose  the  defendant  should  submit  to 
the  commission  a  tariff  schedule,  showing  a  greater  rate  for 
carrying  a  similar  grade  of  freight  from  Millersburg  to 
East  Portland  than  from  Albany  to  the  same  point  of 
destination,  as  is  claimed  he  charged  in  this  case,  and  the 
commission,  in  the  exercise  of  the  power  and  authority 
given  it  by  the  act  of  1891,  should  determine  that,  in  view 
of  the  competition  at  Albany  by  water  transportation,  or 
some  oth^  sufficient  reason,  such  rates  did  not  constitato 
unjust  discrimination,  and  should  approve  the  schedule, 
and  the  carrier  put  it  into  effect,  as  by  law  it  is  compelled 
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to  do,  could  it  be  claimed  by  the  state  that  defendant  is 
guilty  of  a  violation  of  the  long  and  short  haul  clause  of 
the  Hoult  law  in  charging  the  rates  prescribed  by  the  com- 
mission, when  he  had  no  power  or  authority  to  make  the 
rates  as  he  did  under  the  Hoult  law?  Most  assuredly  not, 
because  the  two  acts  in  this  respect  are  in  direct  conflict 
and  antagonistic  in  their  requirements ;  and  defendant  is 
bound  to  obey  the  latter,  and  not  the  former  act  The  state 
has,  by  the  act  of  1891,  adopted  an  entire  change  of  policy 
in  the  matter  of  regulating  freights  and  fares  on  railroads. 
Formerly,  the  legislature  in  its  wisdom  was  content  to  leave 
the  right  to  fix  rates  with  the  carrier,  subject  •to  certain 
limitations.  In  1891,  this  policy  was  completely  aban- 
doned ;  and  in  its  stead  the  legislature  adopted  that  of  a 
commission  with  power  to  fix  rates,  subject  only  to  the 
judgment  or  decree  of  the  courts  as  to  their  reasonableness 
in  any  given  case.  We  conclude,  therefore,  that  the  pro- 
visions of  the  act  of  1885,  under  which  defendant  was 
indicted,  have  been  repealed  by  the  act  of  1891,«and  the 
prosecution  must  fail. 

In  order  to  avoid  any  misconception  of  the  effect  of  this 
decision,  it  is  proper  to  say  that  in  this  case  we  only  hold 
that  so  much  of  the  act  of  1885  as  left  to  the  carrier  the 
right  to  fix  freights  and  fares  subject  to  certain  limitations, 
and  the  declaration  of  that  act,  that  charging  more  for  a 
shorter  than  a  longer  haul  ib  unjust  discriiaination  against 
places,  is  repealed  by  the  act  of  1891.  The  provisions  of 
the  act  of  1885,  making  unlawful  rebate,  drawback,  combi- 
nations, and  pooling  arrangements  or  agreements,  are  not 
involved  in  this  case;  and  it  is  unnecessary  for  us  to  con- 
sider the  efltect  of  subsequent  legislation  thereon. 

It  was  suggested  at  the  argument  that  the  act  of  1891 
is  void  because  the  requirements  of  the  constitution  were 
not  complied  with  in  its  enactment.  From  the  journals 
of  the  legislature  it  appears  that  the  act  arose  out  of  house 
bill  No.  97,  introduced  by  Mr.  Miller  of  Josephine.    It 
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regularly  passed  the  house,  and  was  sent  to  the  senate, 
where  it  was  amended  in  many  material  respects.  These 
amendments  with  the  original  bill  were  returned  to  the 
house  for  its  concurrence,  where,  upon  motion  of  Mr.  Miller, 
it  was  referred  to  the  committee  on  railroads  and  transpor- 
tation, with  leave  to  report  at  any  time.  This  committee, 
after  consideration  of  the  matter,  reported  the  bill  back 
with  a  recommendation  that  the  house  concur  iu  the 
senate  amendments,  and  the  journal  states  that  "on  motion 
of  Mr.  Miller,  the  report  was  adopted  and  the  house  con- 
curred in  the  senate  amendments  to  house  bill  No.  97." 
The  objection  made  is,  that  the  record  of  the  house  does 
not  show  that  the  bill  as  amended  was  read  section  by 
section  on  its  final  passage,  nor  that  the  vote  wad  taken  by 
yeas  and  nay&  The  constitution  of  this  state  requires  that 
every  bill  shall  be  read  section  by  section  on  its  final  pas- 
sage, and  ^'the  vote  on  the  final  passage  of  every  bill  or 
joint  resolution  shall  be  taken  by  yeas  and  nays"  (article 
4,  section  19);  but  there  is  no  provision  that  either  of  these 
facts  shall  be  entered  in  the  journal,  except  the  vote  shall 
be  entered  when  demanded  by  two  members  (article  4, 
section  13),  or  upon  the  passage  of  a  bill  notwithstanding 
the  objections  of  the  executive  (article  5,  section  15).  In 
Oarrie  v.  8.  P  Co.  21  Or.  566,  we  held  that  the  court  will 
take  judicial  knowledge  of  the  journals  of  the  legislature 
for  the  purpose  of  impeaching  the  validity  of  the  enrolled 
act  on  file  with  the  secretary  of  state,  and  when  from  such 
journals  it  afiirmatively  appears  that  the  bill  as  filed  in 
the  secretary  of  state's  office  did  not  in  fact  pass  the  l^s^ 
lature,  the  courts  will  refuse  to  recognize  it  as  a  valid  law; 
but  every  reasonable  presumption  is  to  be  made  in  favor 
of  Hb^  l^islative  proceedings;  and  when  the  constitution 
does  not  require  certain  proceedings  to  be  entered  in  the 
journal,  the  absence  of  such  a  record  will  not  invalidate  a 
law.  It  will  not  be  presumed,  from  the  mere  silence  of 
the  journal^  that  either  house  has  exceeded    its    authority 
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or  disregarded  constitutional  requirements  in  the  passage 
of  legislative  acts.  (Cooley,  Const.  Lim.  *135;  Taylor  v. 
WiUon,  17  Neb.  88;  Berry  v.  R.  R.  Co.  41  Md.  446;  State  v- 
Francis,  26  Kans.  724;  State  v.  McConneU,  3  Lea,  332;  WU- 
Uama  v.  State,  6  Lea,  549;  MiUer  v.  State,  3  Ohio  St.  475; 
Worthen  v.  Badgett,  32  Ark.  496;  State  v.  Mead,  71  Mo.  266; 
Supervisors  v.  People,  25  111  181.) 

Conceding,  therefore,  that  the  provisions  of  the  consti- 
tution,  that  every  bill  shall  be  read  section  by  section  on 
its  final  passage,  and  the  vote  taken  by  yeas  and  nays, 
require  that  every  amendment  to  a  bill  shall  be  so  read 
and  the  vote  thus  taken,  which  may  be  well  doubted, 
{MtUerv.  State,  3  Ohio  St.  475,)  we  must  assume,  in  the 
absence  of  an  affirmative  showing  to  the  contrary,  that  the 
constitutional  requirements  were  observed,  and  hold  that 
the  act  under  consideration  was  constitutionally  passed. 

Nor  is  there  any  merit  in  the  objection  that  the  act  of 
1891  purports  to  -be  an  amendment  of  existing  laws  upon 
Ihe  subject,  without  setting  out  the  sections  as  amended,  as 
required  by  section  22,  article  4,  of  the  constitution.  This 
act  was  not  designed  as  an  amendment  of  any  existing  law, 
but  to  increase  the  powers  and  further  define  the  duties  of 
the  railroad  commission,  and  as  supplementary  to  the  then 
existing  legislation  on  the  subject,  and  therefore  does  not 
come  within  the  provisions  of  the  constitution  above  cited. 
'Ikmd  V.  Portland  Water  Co.  14  Or.  98;  Suth.  Stat.  Const. 
135.) 

The  judgment  of  the  court  below  is  therefore  reversed, 
and  the  cause  remanded  for  further  proceedings  not  incon- 
eistent  with  thifl  opinion* 


866    Umatilla •Ibei.  Oo.  v.  Umatilla  Imp.  Co.   [Sup. Ct 

-* 

statement  of  the  case. 
[FUed  June  9, 1892.] 

THE  UMATILLA  IRRIGATION  CO.  v.  THE  UMA- 
TILLA  IMPROVEMENT  CO.  et  al. 

Equitt — IxrjuBncB — Fbahchisi — HoeriLS  Istsbfkbsscx. — Before  a  ooort 
of  equity  will  interfere  to  restrain  an  infringement  upon  the  enjoyment  of 
a  firanchise,  it  must  appear  that  some  hostile  overt  act  has  been  done  bj 
the  party  complained  of;  a  mere  intent  not  acted  upon,  is  insoffident. 

Umatilla  county ;  Jambs  A.  Fee,  Judge. ' 
Defendants  appeal.    Reversed  and  dismissed. 

This  is  a  suit  brought  in  the  circuit  court  for  Umatilla 
county  by  the  above  named  respondent  against  the  appel- 
lants and  defendants  under  the  provisions  of  the  act  of  the 
legislative  assembly,  dated  the  eighteenth  day  of  February, 
1891,  commonly  known  as  the  irrigation  law. 

The  respondents,  and  the  appellants,  tlie  Blue  Mountain 
Irrigation  &  Improvement  Company,  the  Rauch  Irrigation 
Company,  the  Oliver  Ditch  Company,  and  the  Valley  Irri- 
gation Company,  all  claim  or  are  charged  to  be  private  cor- 
parations,  organized  under  the  laws  of  this  state;  and  all 
of  them,  along  with  the  other  parties  named  as  defendanis, 
appeared  to  have  made  appropriations  of  water  from  the 
Umatilla  river  or  its  tributaries.  This  suit  was  brought 
to  test  th*e  priority  of  rights  so  acquired.  N.  Williams,  J. 
S.  Hughes,  J.  P.  Williams,  and  A.  M.  Gunn  filed  an  answer 
disclaiming  any  interest  in  the  matter.  The  Blue  Mountain 
Irrigation  &  Improvement  Company,  the  Rauch  Irrigation 
Company,  J.  H,  Rauch,  F.  H.  Kearney,  J.  A.  Marston,  Lot 
tiivermore,  and  J.  H.  Parks  filed  general  demurr^^  to  the 
complaint,  which  were  all  overruled,  and  thereupon  none 
of  them  appeared  further  in  the  case.  M.  V.  Rauch  was 
charged  with  having  some  joint  interest  with  J.  H.  Rauch 
and  F.  H.  Kearney;  he  was  not  served  with  process  and 
did  not  appear.  The  Oliver  Ditch  Company  and  the  Valley 
Irrigation  Company  were  duly  served  with  process,  but 
made  no  appearance.    The  Umatilla  Improvement  Com- 
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pany  filed  a  motion  to  make  the  complaint  more  definite 
and  certain,  and  the  Umatilla  Meadows  &  Butter  Creek 
Canal  Company  and  the  Columbia  Valley  Land  &  Irriga- 
tion Company  filed  general  demurrers  to  the  complaint; 
this  motion  and  both  demurrers  were  overruled  and  there- 
upon the  defendants  answered.  Issue  was  joined  by  reply, 
and  the  testimony  was  taken  in  open  court.  The  matter  was 
fully  contested  and  determined  upon  the  proofs  as  between 
the  respondent  and  the  appellants,  the  Umatilla  Improve- 
ment Company,  and  the  Columbia  Valley  Land  &  Irri- 
gation Company.  The  Umatilla  Meadows  &  Butter  Creek 
Canal  Company  ofi^red  evidence  in  support  of  its  answer; 
but  objection  was  made  by  the  respondent  that  the  facts 
stated  in  the  answer  iailed  to  set  forth  any  defense  or  to 
show  that  said  appellant  had  any  interest  in  the  contro- 
versy, which  objection  was  sustained  by  the  court.  A  final 
decree  pro  forma  was  entered  in  favor  of  the  respondent, 
from  which  these  parties  have  taken  appeals.  The  further 
facts  sufficiently  appear  in  the  pleadings. 

The  complaint  is  as  follows,  to  wit: — 

"Plaintiflf  complains,  and  for  cause  of  action  alleges, 
that  it  is  a  private  corporation,  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state  of  Oregon, 
with  its  principal  office  at  the  town  of  Pendlet<^  in  said 
fliate. 

"That  the  defendants,  the  Umatilla  Improvement  Com- 
pany, the  Columbia  Valley  Land  &  Irrigation  Company, 
the  Blue  Mountain  Irrigation  &  Improvement  Company, 
the  Ranch  Irrigation  Company,  the  Oliver  Ditch  Company, 
and  the  Valley  Irrigation  Company,  each  claims  to  be  a 
like  corporation,  having  its  principal  office  at  said  town, 
and  the  Umatilla  Meadows  &  Butter  Creek  Canal  Company 
claims  to  be  a  like  corporation,  having  its  principal  office 
at  the  town  of  Echo,  in  said  state. 

"That  the  enterprise  and  business  for  which  the  plaintiff 
was  incorporated,  and  in  which  it  is  now  engaged  is,  among 
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other  things,  the  construction  and  maintenance  of  a  ditch 
and  flume  for  supplying  water  to  the  general  public  for 
compensation,  by  way  of  rental  or  sale,  for  purposes  of 
irrigation  and  supplying  water  for  household  and  domestic 
consumption,  and  watering  live  stock  upon  dry  lands  of 
the  state  of  Oregon,  situated  in  Umatilla  and  Morrow 
counties. 

"That  the  plaintiff  is,  and  was  on  the  twenty-first  day 
of  February,  1891,  duly  authorized  and  empowered  by  the 
laws  of  the  state  of  Oregon  and  its  articles  of  incorpora- 
tion, to  appropriate  and  divert  water  from  the  natural 
channel  of  the  Umatilla  river  and  Wild  Horse  creek,  a 
tributary  of  said  river,  and  other  tributaries  thereof,  for 
the  purposes  aforesaid,  and  to  construct  and  maintain  a 
ditch  and  flume  for  the  purposes  of  carrying  the  water  so 
appropriated  to  the  places  where  it  is  to  be  used,  and  to 
construct  and  maintain  dams,  reservoirs,  and  feeders,  for 
the  purpose  of  assisting  in  the  appropriation  and  diversion 
of  said  water,  and  for  storing  water  for  future  use,  and  dis- 
tributing ditches  for  the  purpose  of  distributing  the  wat^r 
appropriated  upon  the  ground  where  the  same  is  to  be  used. 

"  That  having  been  so  organized  and  being  so  empowered, 
and  being  desirous  of  diverting  water  from  said  Umatilla 
river  and  Wild  Horse  creek,  said  plaintiff  did  on  said  day 
select  a  point  of  diversion  of  the  water  of  said  river,  and 
did  then  post  a  written  notice  in  a  conspicuous  place  at 
said  point,  setting  forth  therein  the  name  of  the  ditch  and 
flume  intended  to  be  constructed  and  operated  by  the 
plaintiff,  and  the  name  of  the  owner  thereof,  the  point  at 
which  the  headgate  of  said  ditch  and  flume  was  proposed 
to  be  located,  a  general  description  of  the  course  of  said 
ditch  and  flume,  the  size  of  said  ditch  and  of  said  flume  in 
width  and  depth,  the  number  of  reservoirs  intended  to  be 
constructed  for  use  in  connection  with  said  ditch  and  flamei 
and  that  the  plaintiff  thereby  appropriated  fifty  thousand 
inches,  by  miner's  measurement^  of  the  water  of  said  river. 
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"And  on  said  day  the  plaintiff  did  in  like  manner  select 
a  point  of  diversion  of  the  water  of  said  Wild  Horse  creek, 
and  did  then  post  a  written  notice  in  a  conspicuous  place 
at  said  point  in  all  respects  similar  to  the  notice  above 
mentioned,  save  that  in  lieu  of  fifty  thousand  inches  it  was 
therein  set  forth  that  the  plaintiff  thereby  appropriated 
five  thousand  inches,  by  miner's  measurement,  of  the  water 
of  said  creek. 

"That  the  course  of  said  ditch  and  flume,  as  set  forth 
in  said  notice,  together  with  its  distributing  ditches,  reser- 
voirs and  feeders,  lies  wholly  within  Umatilla  county,  and 
within  ten  days  from  the  posting  of  said  notices,  to  wit,  on 
the  third  day  of  March,  the  plaintiff  filed  for  record  in  the 
office  of  the  county  clerk  of  said  county  a  copy  of  each  of 
said  notices  as  the  same  were  posted,  and  at  the  same  time 
filed  for  record  in  said  office  a  map  showing  the  general 
route  of  said  ditch  and  flume. 

"That  thereafter,  to  wit,  on  the  seventh  day  of  March, 
for  the  purpose  of  more  definitely  specifying  the  plaintiff's 
point  of  diversion  of  said  river,  and  in  aid  of  its  said 
appropriation  therefrom,  but  without  changing  in  any 
respect  said  point  of  diversion,  the  plaintiff  posted  a  further 
notice  of  appropriation  at  the  point  where  the  first  notice 
was  posted,  in  all  respects  similar  thereto,  save  that  the 
point  of  diversion  was  more  particularly  described  therein ; 
and  thereafter,  to  wit,  on  the  tenth  day  of  March,  for  the 
purpose  of  more  definitely  specifying  the  plaintiff's  point 
of  diversion  on  said  creek,  and  in  aid  of  its  said  appropria- 
tion therefrom,  but  without  changing  in  any  respect  said 
point  of  diversion,  the  plaintiff  posted  a  further  notice  of 
appropriation  at  the  point  where  the  first  notice  was  posted 
in  all  respects  similar  thereto,  save  that  the  point  of  diver- 
sion was  more  particularly  described  therein;  and  within 
ten  days  thereafter,  to  wit,  on  the  sixteenth  day  of  March, 
the  plaintiff  filed  both  of  said  notices  for  record  in  the 
office  of  the  county  olerk  of  said  county. 

XXII  Ob.— 24. 
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''And  thereafter,  to  wit,  on  the  twenty-second  day  of 
October,  for  the  purpose  of  more  definitely  specifying  the 
plaintiff's  said  point  of  diversion  on  said  river,  and  more 
particularly  fixing  the  amount  of  water  by  it  appropriated, 
and  in  aid  and  confirmation  of  its  said  appropriation,  but 
without  changing  in  any  respect  said  point  of  diversion, 
the  plaintiff  posted  a  further  notice  of  appropriation  at  the 
point  where  the  abovfe  mentioned  notices  had  been  posted 
on  said  river,  in  all  respects  substantially  similar  thereto, 
save  that  the  point  of  diversion  was  more  particularly 
described  therein,  and  it  was  stated  that  the  appropriation 
made  by  the  plaintiff  was  fifty  thousand  inches  of  water, 
by  miners'  measurement,  under  a  six-inch  pressure;  and 
on  the  twenty-fourth  day  of  October  the  plaintiff  filed  a 
copy  of  said  notice,  together  with  a  map  showing  the 
general  course  of  said  ditch  and  flume,  in  the  ofiice  of  the 
county  clerk  of  said  county  for  record;  and  on  the  twenty- 
sixth  day  of  October,  with  a  purpose  and  intent  similar  to 
that  last  above  set  forth,  and  in  aid  and  confirmation  of  its 
appropriation  from  Wild  Horse  creek,  the  plaintiff  posted 
a  further  notice  of  appropriation  at  a  point  about  four  hun- 
dred yards  below  the  point  where  the  first  two  had  been 
posted  on  said  creek,  in  all  respects  substantially  similar 
thereto,  save  that  the  point  of  diversion  was  more  definitely 
described  therein,  and  it  was  stated  that  the  appropriation 
made  by  the  plaintiff  was  five  thousand  inches  of  water,  by 
miners'  measurement,  under  a  six-inch  pressure;  and  on 
the  twenty-ninth  day  of  October  the  plaintiff  filed  a  copy 
of  said  notice,  together  with  a  map  showing  the  general 
course  of  its  ditch  and  flume,  in  the  office  of  the  county 
clerk  of  said  county  for  record. 

"That  within  six  months  from  the  date  of  posting  said 

first  mentioned  notices,  the  plaintiff  commenced  the  actual 

construction  of  its  proposed  ditch  and  flume,  and  since  the 

•  date  of  commencement  has  prosecuted  such  construction 

without  intermission;  that  the  actual  capacity  of  said  ditch 
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and  flume,  as  the  same  is  being  constructed,  is  in  excess  of 
fifty-five  thousand  inches  of  water,  by  miners'  measure- 
ment, under  a  six-inch  pressure. 

"That  the  total  amount  of  water  naturally  running  in 
the  channel  of  the  Umatilla  river  during  the  course  of  each 
year  varies  from  fifty-five  thousand  inches  to  one  thousand 
four  hundred  inches,  miners'  measurement,  under  a  six-inch 
pressure,  or  thereabouts;  and  the  total  amount  so  running 
in  the  channel  of  Wild  Horse  creek  varies  from  five  thou- 
sand inches,  by  like  measurement,  to  nothing. 

"That  the  course  of  the  ditch  and  the  flume  intended 
to  be  constructed  and  operated  by  the  plaintifiT  has  been 
located  and  staked  out  and  lies  wholly  across  dry  lands  in 
Umatilla  county,  state  of  Oregon;  that  there  is  no  living 
water  upon  said  lands,  save  at  the  points  where  they  are 
crossed  by  said  Umatilla  river  and  Wild  Horse  creek,  and 
the  natural  rainfall  is  inadequate  to  supply  the  needs  of 
persons  living  upon  and  owning  the  same  for  purposes  of 
irrigation,  household  and  domestic  consumption,  or  water- 
ing live  stock;  nor  is  there  any  means  whereby  the  neces- 
sities of  such  persons  in  such  behalf  can  be  satisfied  save  by 
the  agency  of  a  ditch  carrying  water  upon  said  lands,  and 
there  is  no  source  of  supply  for  said  ditch  save  the  streams 
aforesaid ;  that  along  the  line  of  the  plaintiff's  ditch  and 
flume,  as  the  same  has  been  surveyed  and  located,  there  is 
a  great  tract  of  agricultural  land,  to  wit,  more  than  one 
hnndred  thousand  acres,  capable  of  being  supplied  by  water 
from  said  ditch  and  flume,  which,  with  the  application  of 
water,  will  become  very  productive  and  valuable,  and  will 
sustain  a  large  population  and  a  great  number  of  live  ani- 
mals; but  without  water,  as  the  same  now  are,  said  lauds 
are  unproductive  and  of  but  little  value,  and  will  not  sup- 
port man  or  beast;  that  said  lands  are  in  part  owned  by 
private  persons,  and  in  part  by  the  government  of  the 
United  States;  that  more  than  half  said  amount  is  held  by 
private  persons  and  has  been  occupied  and  cultivated  by 
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the  owners  thereof^  but  for  want  of  water  the  cultivation 
and  occupancy  thereof  have  proved  a  failure,  and  said 
lands  are  being  largely  abandoned  by  the  owners  thereof, 
while  for  the  same  reason  such  portion  of  said  Tands  as 
now  belongs  to  the  government  of  the  United  States  will 
not  be  taken  or  occupied  by  private  persons;  that  the  water 
appropriated  by  the  plaintiflF,  as  aforesaid,  will,  when  con- 
veyed to  said  lands  through  said  ditch  and  flume,  supply 
the  needs  of  the  owners  of  a  very  large  part  of  the  lands 
now  held  by  private  ownership,  as  well  as  of  such  persons 
as  may  hereafter  become  owners  of  the  lands  now  owned 
by  the  government,  for  water  to  be  used  in  irrigating  crops 
to  be  grown  on  said  lands,  and  for  household  and  domestic 
consumption  and  watering  live  stock,  and  will  lead  to  the 
settlement,  occupancy  and  cultivation  of  a  large  part  of  the 
lands  now  owned  by  the  government;  and  that  it  is  the 
intention  of  the  plaintiff  to  supply  from  its  said  ditch  and 
flume  water  to  all  persons,  without  discrimination  other 
than  priority  of  contract,  for  the  purposes  above  set  forth, 
so  long  as  it  may  have  water  to  supply,  and  upon  such 
terms  and  for  such  rates  of  compensation  as  may  be  agreed 
upon  between  said  persons  and  the  plaintiff;  and  plaintiff 
says  the  use  it  proposes  to  make  of  said  water  as  above  set 
forth  is  a  public  use. 

"That  by  reason  of  the  premises,  the  plaintiff  secured 
on  the  said  twenty-first  day  of  February,  a  valid  right  of 
appropriation  of  fifty  thousand  inches  of  water,  by  minerf 
measurement,  under  a  six-inch  pressure,  from  said  Umatilla 
river,  and  of  five  thousand  inches,  by  like  measurement, 
from  said  Wild  Horse  creek,  which  appropriations  it  has 
ever  since  held,  and  now  holds  in  their  entirety,  and  both 
of  which  appropriations  are  prior  in  time  and  right  to  any 
other  appropriation  for  like  purposes,  made  from  said 
streams,  or  either  of  them,  or  from  any  tributary  of  the 
Umatilla  river;  nevertheless,  the  defendants,  the  Umatilla 
Improvement  Company,  the  Umatilla  Meadows  &  Butter 
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Creek  Canal  Company,  the  Columbia  Valley  Land  &  Irri- 
gation Company,  the  Bauch  Irrigation  Company,  the  Oliver 
Ditch  Company,  the  Valley  Irrigation  Company,  and  the 
defendants  N.  Williams,  J.  S.  Hughes,  J.  P.  Williams,  and 
A.  M.  Gunn,  acting  jointly,  and  the  defendants  J.  H.  Ranch, 
M.  V.  Kauch,  and  F.  H.  Kearney,  acting  jointly,  and  the 
defendant  J.  A.  Marston,  by  virtue  of  pretended  appropri- 
ations of  the  water  of  said  Umatilla  river  at  points  below 
the  plaintiff's  points  of  diversion,  each  claims  and  asserts 
some  right  to  the  water  of  said  river  in  opposition  to  the 
rights  and  the  appropriations  of  this  plaintiff. 

That  the  defendant,  the  Columbia  Valley  Land  and 
Irrigation  Company,  also  claims  and  asserts  a  right  adverse 
to  the  rights  of  this  plaintiff  in  the  premises  as  above  set 
forth  to  the  water  of  Butter  creek,  a  tributary  of  the  Uma- 
tilla river,  by  virtue  of  an  alleged  appropriation  made  of 
such  water;  and  the  defendant,  the  Blue  Mountain  Irriga- 
tion &  Improvement  Company,  and  the  defendants  Lot 
Li  verm  ore  and  J.  H.  Parks,  acting  jointly,  each  claims  and 
asserts  a  right  adverse  to  the  said  rights  of  this  plaintiff^  to 
the  water  of  McKay  creek,  a  tributary  of  said  river,  by 
virtue  of  an  alleged  appropriation  made  of  such  water. 

"That  both  of  said  creeks  flow  into  the  Umatilla  river 
below  the  points  of  diversion  of  the  water  appropriated  by 
the  plaintiff  and  below  the  mouth  of  Wild  Horse  creek,  and 
there  are  on  the  Umatilla  ^-iver,  below  the  mouths  of  both 
of  said  creeks,  divers  persons  owning  lands  lying  contigu- 
ous to  said  river,  which  persons,  in  regard  to  said  lands,  are 
entitled  to  the  flow  of  the  water  of  said  river  in  its  natural 
channel  in  sufficient  quantity  to  supply  all  their  require- 
ments for  household  and  domestic  consumption,  watering 
Uve  stock  and  the  irrigation  of  crops;  that  if  the  appropri- 
ation of  the  plaintiff^  and  all  the  pretended  appropriations 
of  the  defendants,  including  the  appropriations  last  men- 
tioned, are  allowed  to  hold  good,  all  the  water  running  in 
the  natural  channel  of  said  river  will  be  exhausted  before 
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it  reaches  said  lands,  and  it  will  be  necessary  for  a  complete 
determination  of  the  rights  of  this  plaintiff  in  the  premisos 
to  have  an  adjudication  of  the  validity  and  priority  of  its 
said  appropriations  with  reference  to  the  said  alleged  appro- 
priations from  Butter  creek  and  McKay  creek,  as  well  as  the 
other  alleged  appropriations  of  the  defendant  hereinbefore 
mentioned. 

"  That  it  will  require  a  large  amount  of  money,  to  wit, 
six  hundred  thousand  dollars,  to  construct  and  equip  the 
proposed  ditch  and  flume  of  the  plaintiff,  with  their  appur- 
tenances, and  to  put  the  same  into  operation,  and  the  plain* 
tiff  is  desirous  of  raising  said  sum  of  money  by  floating  its 
bonds;  that  in  order  to  enable  it  so  to  do,  it  is  essential  that 
said  bonds  should  be  secured  by  mortgage  or  lien  upon  the 
ditch  and  flume  of  the  plaintiff  and  their  appurtenances, 
and  upon  the  right  to  the  water  appropriated  by  the  plain- 
tiff, and  its  franchises  in  connection  therewith;  that  the 
plaintiff  is  now  engaged  in  an  effort  to  float  said  bonds, 
but  persons  who  otherwise  would  take  them  will  not  do  so 
on  account  of  the  pretended  claims  of  the  defendants,  as 
above  set  forth,  nor  until  the  plaintiff  establishes  its  supe- 
riority to  the  water  of  said  Umatilla  river  and  Wild  Horse 
creek  to  the  extent  of  its  appropriations  above  mentioned; 
that  consequently  the  pretended  claims  of  the  defendants 
above  set  forth  and  the  assertion  thereof  in  hostility  to  the 
plaintiff's  said  appropriations,  constitute  clouds  upon  the 
title  of  the  plaintiff  to  the  water  by  it  appropriated  from 
said  Umatilla  river  and  said  Wild  Horse  creek,  and  are 
subjecting  the  plaintiff  to  great  and  irremediable  injury. 

"  That  all  the  points  of  the  defendants'  alleged  appro- 
priations lie  within  Umatilla  county,  and  all  ditches, 
flumes  and  other  appliances  and  appurtenances,  which 
have  been  or  are  being  constructed  or  projected  for  the 
purpose  of  making  use  of  the  water  pretended  to  have 
been  appropriated,  lie  in  whole  or  in  part  within  said 
county. 
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"That  the  plaintiflF  is  without  remedy  at  law,  or  other- 
wise than  in  a  court  of  equity,  where  all  such  matters  are 
properly  cognizable  and  relievable. 

"Wherefore  plain tiflf  prays  a  decree  of  this  honorable 
court  adjudging  that  the  appropriations  made  by  the  plain- 
tiflF from  the  Umatilla  river  above  set  forth,  to  the  extent 
of  fifty  thousand  inches  of  water,  by  miners'  measurement, 
under  a  six-inch  pressure,  and  its  appropriation  from  Wild 
Horse  creek,  above  set  forth,  to  the  extent  of  five  thousand 
inches,  by  like  measurement,  are  both  superior  in  time 
and  right  to  any  and  all  appropriations  made  by  the 
defendants  or  any  of  them  from  the  waters  of  the  Umatilla 
river,  Butter  creek,  or  McKay  creek ;  and  that  the  plaintiff 
may  recover  from  the  defendants  a  judgment  for  its  costs 
and  disbursements  herein  sustained,  and  may  have  such 
further  or  other  relief  as  to  the  court  may  appear  to  be 
just  and  equitable." 

The  Umatilla  Improvement  Company  filed  an  answer 
denying  the  material  allegations  of  the  complaint,  and 
tiien  pleaded  new  matter  as  follows: — 

"That  it  is  a  private  corporation,  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  state  of  Oregon, 
with  its  principal  ofiSce  at  the  town  of  Pendleton,  Umatilla 
county,  Oregon. 

"That  the  enterprise  and  business  for  which  the  defend- 
ant was  incorporated  is,  among  other  things,  the  construc- 
tion and  maintaining  of  a  ditch  and  flume  for  diverting  a 
portion  of  the  waters-flowing  in  the  Umatilla  river  and  its 
tributaries  for  the  purpose  of  supplying  water  to  the  gen- 
eral public,  for  compensation  by  way  of  rental  or  sale,  for 
irrigation,  household  and  domestic  purposes,  and  watering 
live  stock  upon  dry  lands  of  the  state  of  Oregon  situated  in 
Umatilla  and  Morrow  counties. 

"That  for  the  purpose  of  carrying  out  its  said  purposes, 
the  defendant  did,  on  the  thirty-first  day  of  October,  1891, 
delect  a  point  for  the  diversion  of  said  water,  said  point 
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being  described  as  a  point  on  the  south  bank  of  the  Uma- 
tilla river  on  a  magnetic  bearing  63°  40'  west  of  the  north- 
east corner  of  the  northwest  quarter  of  the  northwest 
quarter  of  section  sixteen,  township  three  north,  range 
twenty-nine  east,  Willamette  meridian,  and  distant  there- 
from eleven  hundred  and  fifty-seven  feet. 

"That  on  said  thirty-first  day  of  October,  1891,  the 
defendant  caused  a  notice  to  be  posted  at  said  point  of 
diversion  in  a  conspicuous  place  and  manner,  said  notice 
being  in  writing  and  setting  forth  therein  the  name  of  the 
ditch  and  flume  to  be  constructed  and  operated  by  the 
defendant,  and  the  name  of  the  owner  thereof,  the  point  at 
which  the  headgate  of  said  ditch  and  flume  was  proposed 
to  be  located,  a  general  description  of  the  course  of  said 
ditch  and  flume,  the  size  of  said  ditch  and  of  said  flume  in 
width  and  depth,  the  number  of  reservoirs  intended  to  be 
constructed  for  use  in  connection  with  said  ditch  and 
watering  live  stock  upon  dry  lands  of  the  state  of  Oregon 
situated  m  Umatilla  and  Morrow  counties. 

"  That  for  the  purpose  of  carrying  out  its  said  purposes, 
the  defendant  did,  on  the  thirty-first  day  of  October,  1^91, 
select  a  point  for  the  diversion  of  said  water,  said  point 
being  described  as  a  point  on  the  south  bank  of  the  Uma- 
tilla river,  on  a  magnetic  bearing  63*^  40'  minutes  west  of 
the  northeast  comer  of  the  northwest  quarter  of  the  north- 
west quarter  of  section  sixteen,  township  three  north,  range 
twenty-nine  east,  Willamette  meridian,  and  distant  there- 
from eleven  hundred  and  fifty-seven  €eet. 

"That  on  said  thirty-first  day  of  October,  1891,  the 
defendant  caused  a  notice  to  be  posted  at  said  point  of 
diversion  in  a  conspicuous  place  and  manner,  said  notice 
being  in  writing  and  setting  forth  therein  the  name  of  the 
ditch  and  flume  to  be  constructed  and  operated  by  the 
defendant  and  the  name  of  the  owner  thereof,  the  point  at 
which  the  headgate  of  said  ditch  and  flume  was  proposed 
to  be  located,  a  general  description  of  the  course  of  said 
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ditch  and  flume,  the  size  of  said  ditch  and  of  said  flume  in 
width  and  depth,  the  number  of  reservoirs  intended  to 
be  constructed  for  use  in  connection  with  said  ditch  and 
flume,  and  that  plaintiff  thereby  appropriated  fifty  thou- 
sand inches,  by  miners'  measurement,  under  a  six  inch 
pressure,  of  the  waters  of  said  river. 

"That  on  the  ninth  day  of  November,  1891,  the  defend- 
ant caused  a  notice  in  all  respects  similar  to  said  notice  so 
posted  to  be  filed  in  the  clerk's  ofiice  of  the  clerk  of  Uma- 
tilla county,  for  record,  and  therewith  also  filed  in  said 
office  a  map  showing  the  general  course  of  said  proposed 
ditph. 

"  That  under  and  by  virtue  of  said  notice  of  appropria- 
tion, the  defendant  claims  the  right  to  divert  at  said  point 
fifty  thousand  inches  of  water,  by  miners'  measurement, 
under  a  six-inch  pressure,  of  the  waters  flowing  in  the 
Umatilla  river,  which  right  the  defendant  claims  to  be 
prior  m  time  and  superior  to  any  rights  claimed  by  the 
plaintiff  under  and  by  virtue  of  its  pretended  notices  and 
appropriations,  and  prior  in  time  and  superior  to  any  of 
the  rights  claimed  by  any  of  the  co-defendants. 

"Wherefore  this  defendant  prays  for  a  decree  of  this 
honorable  court  declaring  its  rights  under  said  notices  to 
be  prior  in  time  and  superior  to  the  rights  of  plaintiff  and 
of  the  co-defendants;  that  this  defendant  have  judgment 
against  the  plaintiff  for  its  costs." 

The  defendant,  the  Umatilla  Meadows  &  Butter  Creek 
Canal  Company,  filed  an  answer,  denying  many  of  the 
material  allegations  of  the  complaint,  and  then  alleged  by 
way  of  defense  the  following  new  matter: — 

"That  the  following  named  persons,  Elvira  Teel,  0. 
Te^l,  J.  H.  Koontz,  M.  Allen,  M.  C.  Treble,  Henry  Baum- 
gardner,  T.  Nye,  Arthur  Dillon,  John  Boyce,  and  W.  W. 
Caviness,  are  now,  and  have  been  heretofore  for  a  long 
time  past,  the  owners  of  lands  bordering  upon  the  Umatilla 
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river  in  Umatilla  county,  Oregon,  aggregating  in  all  about 
five  thousand  acres  of  land. 

**That  the  said  several  persons  hereinbefore  mentioned 
and  their  predecessors  settled  upon  the  said  lands  when 
the  same  were  public  lands  of  the  United  States,  and  have 
up  to  the  dates  and  times  hereinafter  mentioned  used  the 
said  waters  of  the  Umatilla  river  in  irrigating  the  said 
lands  and  watering  stock,  and  for  household  and  domestic 
purposes  upon  the  said  lands. 

"  That  in  September,  1890,  the  said  persons  being  desir- 
ous of  constructing  one  ditch  that  would  supply  the  said 
several  parties  living  upon  these  several  tracts  of  land 
bordering  the  Umatilla  river  near  the  town  of  EJcho,  in 
Umatilla  county,  Oregon,  did  cause  to  be  organized  as  a 
corporation  this  defendant,  the  Umatilla  Meadows  &  Butter 
Creek  Canal  Company. 

"  That  ever  since  said  twelfth  day  of  September,  1890, 
the  said  Umatilla  Meadows  &  Butter  Creek  Canal  Company 
has  been  and  still  is  a  corporation  organized  and  existin? 
under  the  laws  of  the  state  of  Oregon,  and  that  all  of  the 
stock  of  said  corporation  is  owned  by  said  persons  herein- 
before mentioned. 

"That  the  object  and  purpose  of  constructing  the  ditch 
hereinafter  mentioned  was  /or  the  purposes  of  conveying 
water  for  irrigation  and  domestic  and  household  purposes, 
and  for  watering  stock  upon  the  land  of  the  several  persons 
hereinbefore  mentioned  bordering  upon  the  said  Umatilla 
river. 

"That  thereafter,  and  after  the  organization  of  said  cor- 
poration, this  defendant  did  proceed  to  cut  a  ditch,  now 
known  as  the  ditch  of  the  Umatilla  Meadows  &  Butter 
Creek  Canal  Company,  from  the  west  bank  of  the  Umatilla 
river,  with  a  capacity  of  ten  thousand  inches  of  water,  and 
did  actually  divert  from  the  said  river,  through  and  by 
means  of  said  ditch,  ten  thousand  cubic  inches  of  said 
water,  or  a  proportion  thereof,  miner's  measurement,  under 
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a  8Lx-inch  pressure,  and  convey  the  same  upon  the  said 
lands  of  the  said  Elvira  Teel,  0.  Teel,  J.  H.  Koontz,  M. 
Allen,  M.  C.  Treble,  Henry  Baumgardner,  T.  Nye,  Arthur 
Dillon,  John  Boyce,  and  W.  W.  Caviness,  and  that  said 
persons  received  water  through  said  ditch  of  this  defend- 
ant, and  have  used  the  same  for  irrigation  of  their  said 
lands;  that  the  use  of  said  water  is  necessary  in  the  culti- 
vation of  said  land ;  that  the  same  has  heretofore  during 
the  season  of  1890  been  used  upon  said  lands  of  said 
several  persons  hereinbefore  mentioned  for  domestic  pur- 
poses and  for  watering  stock,  and  for  the  purpose  of  irrigat- 
ing crops  thereon. 

^'That  the  use  of  the  said  waters  of  the  said  Umatilla 
river,  and  now  used  through  and  by  means  of  the  said 
ditch  of  the  Umatilla  Meadows  &  Butter  Creek  Canal 
Company,  is  of  great  value  to  the  persons  hereinbefore 
mentioned,  and  that  the  use  of  the  same  is  necessary  for 
the  cultivation  of  their  said  lands,  and  for  irrigation  of 
crops  growing  thereon,  and  for  household  and  domestic 
purposes,  and  that  the  said  lands  of  the  persons  herein- 
hefore  mentioned  would  be  of  little  value  and  of  no  greater 
value  than  five  dollars  per  acre  without  the  use  of  the 
water,  and  with  the  use  of  the  said  water  the  same  is  worth 
about  forty  dollars  per  acre. 

"That  all  of  said  parties  have  crops  growing  upon  their 
said  lands,  for  the  proper  cultivation  of  which  said  water 
is  necessary. 

"  That  all  of  the  stock  of  said  company  is  owned  by  said 
persoBs  hereinbefore  mentioned  and  said  ditch  was  dug 
as  a  private  enterprise,  and  for  the  individual  use  of  the 
said  persons  hereinbefore  mentioned;  that  said  appropria- 
tion of  said  water  is  prior  in  time  and  superior  in  right  to 
any  appropriation  by  plaintiff  herein  or  by  any  of  the 
defendants  in  this  cause,  and  that  said  water,  or  a  propor- 
tion thereof,  is  actually  diverted  and  used  by  this  defendant 
and  the  said  several  persons  hereinbefore  mentioned  in  the 
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manner  hereinbefore  alleged,  and  still  is  being  continued 
to  be  used  to  the  extent  of  ten  thousand  inches,  or  a  pro- 
portion thereof,  and  that  the  said  use  of  the  water  and  the 
said  appropriation  thereof  and  the  diversion  through  and 
by  means  of  said  ditch  of  the  Umatilla  Meadows  &  Butter 
Creek  Canal  Company  in  no  way  affects  any  rights  of  ih\s 
plaintiff,  or  of  any  other  persons  or  person  upon  the  said 
Umatilla  river,  or  of  any  riparian  owner  upon  said  river, 
or  of  any  other  ditch  or  flume  or  canal  company, 

"Wherefore  this  defendant  prays  that  it  may  be  decreed 
to  be  an  appropriator  prior  in  time  and  in  right  to  this 
plaintiff,  or  any  other  of  the  parties  in  this  suit,  of  ten 
thousand  inches  of  the  said  waters  of  the  Umatilla  river 
by  means  of  said  ditch,  and  to  be  entitled  to  take  the  same 
by  means  of  said  ditch  from  the  said  Umatilla  river,  and 
use  the  same  for  the  purposes  of  irrigating  the  lands  here- 
inbefore mentioned  in  the  manner  in  which  the  same  has 
heretofore  been  used. 

"Tliat  defendant  may  have  and  recover  of  and  from  the 
plaintiff  its  costs  and  disbursements  of  this  suit,  and  that 
it  may  have  such  other  and  further  relief  in  the  premises 
as  may  be  agreeable  to  equity  and  good  conscience  and  to 
this  honorable  court  may  seem  meet" 

The  Columbia  Valley  Land  Company  also  filed  its 
answer  which,  after  denying  many  of  the  material  auc- 
tions of  the  complaint,  averred  the  following  new  matter: 

"And  further  answering  and  for  a  further  and  separate 
defense  in  this  suit,  this  defendant,  the  Columbia  Valley 
Land  &  Irrigation  Company,  avers  the  fact  to  be  that  at  all 
the  dates  and  times  herein  mentioned  this  defendant  was 
and  still  is  a  corporation,  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  Oregon,  and  having  its  principal 
office  and  place  of  business  in  the  town  of  Pendleton, 
Umatilla  county,  Oregon. 

"  That  the  business  for  which  this  defendant  was  incor- 
porated, and  in  which  it  is  now  engaged,  is,  among  other 
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things,  the  construction  and  maintenance  of  a  ditch  and 
flume  for  supplying  water  to  the  general  public  for  com- 
pensation by  way  of  rental  or  sale  for  the  purpose  of  irriga- 
tion, and  for  supplying  water  for  household  and  domestic 
consumption,  and  watering  live  stock  upon  dry  lands  of  the 
state  of  Oregon,  situate  in  Umatilla  county. 

"That  this  defendant  is  and  was  on  the  twenty-fourtli 
day  of  October,  1891,  duly  authorized  and  empowered  by 
the  laws  of  the  state  of  Oregon  and  its  articles  of  incorpo- 
ration, to  appropriate  and  divert  water  from  the  natural 
channel  of  the  Umatilla  river  for  the  purposes  aforesaid, 
and  to  construct  and  maintain  a  ditch  and  flume  for  the 
purpose  of  carrying  water  so  appropriated  to  the  places 
where  it  is  to  be  used,  and  to  construct  and  maintain  dams, 
reservoirs  and  feeders  for  the  purposes  of  appropriation  and 
diversion,  and  for  storing  water  for  future  use,  and  distribu- 
ting ditches  for  the  purpose  of  distributing  the  water  appro- 
priated upon  the  ground  where  the  same  is  to  be  used. 

"That  having  been  so  organized,  and  being  so  empow- 
ered, and  being  desirous  of  diverting  water  from  said  Uma- 
tilla river,  this  defendant  did,  on  the  24th  day  of  October, 
1891,  select  a  point  of  diversion  of  the  water  of  the  said 
Umatilla  river,  which  said  point  of  diversion  was  and  is  on 
the  west  bank  of  said  Umatilla  river  at  the  mouth  of  Alkali 
canyon,  which  point  is  about  three-fourths  of  a  mile  in  a 
southerly  direction  from  the  railroad  station  at  Echo,  Uma- 
tilla county,  Oregon,  and  being  a  point  on  the  west  bank 
of  said  stream  at  the  point  where  the  water  is  diverted  by 
the  Umatilla  Meadows  &  Butter  Creek  Canal  Company,  to 
the  head-gate  of  said  company,  as  the  same  is  now  located, 
said  head-gate  being  about  a  hundred  feet  in  a  westerly 
direction  from  said  point  of  diversion,  and  said  point  of 
diversion  being  in  the  northeast  quarter  of  section  twenty- 
one,  township  three  north,  range  twenty-nine  east,  of  the 
Willamette  meridian,  and  did  on  said  day  post  a  written 
notice  in  a  conspicuous  place  and  in  plain  view  at  the  said 
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point  of  diversion,  setting  forth  therein  the  name  of  the  ditch 
intended  to  be  constructed  and  operated  by  this  defendant, 
and  the  name  of  the  owner  thereof,  and  the  point  at  which 
the  head-gate  of  said  ditch  and  flume  was  proposed  to  be 
located,  and  a  general  description  of  the  course  of  said  ditch 
and  flume,  and  the  size  of  said  ditch  and  flume  in  width 
and  depth,  and  the  number  of  reservoirs  intended  to  be 
constructed  for  use  in  connection  with  the  ditch  and  flume, 
and  the  number  of  cubic  inches,  miners'  measurement, 
under  a  six-inch  pressure,  of  water  of  said  river  appropri- 
ated and  intended  to  be  diverted  by  this  defendant,  namely, 
eighty  thousand  cubic  inches  of  water,  miners'  measure- 
ment, under  a  six-inch  pressure. 

''That  the  course  of  said  ditch  and  flume,  as  set  forth  in 
said  notice  generally,  with  said  distributing  ditches,  reser- 
voirs and  feeders,  lies  wholly  within  Umatilla  county;  and 
within  ten  days  from  the  posting  of  said  notice,  namely,  on 
the  second  day  of  November,  A.  D.  1891,  this  defendant 
filed  for  record  in  the  oflSce  of  the  county  clerk  of  said  Uma- 
tilla county  a,  copy  of  said  notice,  as  the  same  was  posted, 
and  at  the  same  time  filed  for  record  in  said  office  of  the 
county  clerk  of  Umatilla  county,  Oregon,  a  map  showing 
the  general  route  of  said  ditch  and  flume. 

**  That  within  six  months  from  the  date  of  posting  said 
notice,  this  defendant  commenced  the  actual  construction 
of  its  proposed  ditch  and  flume,  and  since  the  date  of 
commencement  thereof  has  prosecuted  such  construction 
without  intermission. 

"  That  the  actual  capacity  of  said  ditch  and  flume  as 
the  same  is  now  being  constructed ,  is  in  excess  of  eighty 
thousand  inches  of  water,  by  miners'  measurement,  under 
a  six-inch  pressure,  and  that  this  defendant  in  the  construc- 
tion of  said  ditch  and  flume  has  expended  large  sums  of 
money,  to  wit,  about  the  sum  of  thirty  thousand  dollars, 
and  has  actually  built  and  constructed  six  miles  of  said 
ditch  of  the  capacity  aforesaid* 
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^That  the  total  amount  of  water  naturally  running  in 
the  channel  of  the  Umatilla  river  at  the  point  of  diversion 
by  this  defendant's  ditch  and  flume  during  the  course  of 
each  year  varies  from  eighty  thousand  to  ten  thousand 
inches,  miners'  measurement,  under  a  six-inch  pressure, 
or  thereabout 

''That  the  course  of  the  ditch  and  flume  intended  to  be 
constructed  and  operated  by  the  defendant  has  been  located 
and  staked  out  and  permanently  located,  staked  out  and 
cross-sectioned,  for  a  distance  of  sixteen  miles  or  there- 
about, and  lies  wholly  across  dry,  arid  lands,  situate  in 
Umatilla  county,  Oregon,  and  there  is  no  living  water  upon 
said  lands,  save  at  the  points  where  they  are  crossed  by  the 
said  Umatilla  river  and  Butter  creek,  and  the  natural  rain- 
&11  is  adequate  to  supply  the  needs  of  persons  living  upon 
and  owning  the  same  for  the  purposes  of  irrigation,  house- 
hold, and  domestic  consumption,  and  for  watering  live 
stock,  and  there  is  no  means  whereby  the  necessities  of 
such  persons  living  in  such  behalf  can  be  can  be  satisfied, 
save  by  the  agency  of  a  ditch  carrying  water  upon  the 
said  lands,  and  there  is  no  source  of  supply  for  the  said 
ditch  save  the  streams  aforesaid. 

"That  along  the  line  of  defendant's  ditch  and  flume  as 
the  same  has  been  surveyed  and  located,  there  is  a  great 
tract  of  agricultural  land,  numbering  about  two  hundred 
thousand  acres,  capable  of  being  supplied  by  water  from 
said  ditch  and  flume,  which  with  the  application  of  water 
will  become  very  productive  and  valuable,  and  will  sustain 
a  large  population  and  live  animals,  but  without  water  as 
the  same  now  are,  said  lands  are  unproductive  and  of  little 
value. 

"That  in  their  present  condition  said  lands  are  not  wortli 
more  than  twenty-five  cents  per  acre,  and  with  water  thereon 
from  the  ditch  and  flume  of  this  defendant,  will  be  of  the 
value  of  forty  dollars  per  acre. 
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^*  That  said  lands  are  in  part  owned  by  the  goyernment 
of  the  United  States. 

''  That  more  than  half  of  said  amount  is  held  by  the  goy- 
ernment of  the  United  States,  and  has  not  been  occupied 
or  cultivated  by  reason  of  the  arid  character  of  the  lands 
and  the  want  of  water,  and  if  water  is  brought  thereon  in 
the  manner  in  which  this  def^idant  now  seeks  to  conduct 
the  same  through  its  said  ditch  and  flume,  said  lands  will 
be  rapidly  settled  up  and  occupied  and  brought  under  cul- 
tivation, and  that  it  is  the  intention  of  the  defendant  to 
supply  from  its  ditch  and  flume  water  without  discrimina- 
tion other  than  priority  of  contract,  for  the  purposes  of 
irrigation,  watering  live  stock,  household  and  domestic 
consumption,  to  persons  owning  or  occupying  said  lands 
so  long  as  it  may  have  water  to  supply,  and  upon  such 
terms  and  for  such  rate  of  compensation  as  may  be  agreed 
upon  between  said  persons  and  this  defendant,  and  that 
said  use  of  said  water  for  said  purposes  is  a  public  usa 

**  That  by  reason  of  the  premises,  this  defendant  on  the 
twenty-fourth  day  of  October,  1891,  secured  a  valid  right 
of  appropriation  of  eighty  thousand  inches  of  the  water 
of  said  Umatilla  river,  by  miners'  measurement,  under  a 
six-inch  pressure,  which  said  appropriation  it  has  ever  since 
held  and  now  holds  in  its  entirety,  and  which  said  appro- 
priation is  superior  in  right  and  prior  in  time  to  any  valid 
appropriation  or  any  appropriation  by  the  plaintiff"  herein, 
or  any  of  the  defendants  herein,  for  like  purposes  made 
from  said  Umatilla  river. 

"That  if  the  pretended  appropriation  of  plaintiff  or  any 
of  the  pretended  appropriations  of  the  defendents  herein 
are  allowed  to  hold  good,  all  the  water  running  in  the 
natural  channel  of  said  Umatilla  river  will  be  exhausted 
before  it  reaches  the  point  of  diversion  of  defendant's  said 
ditch  and  flume  on  said  Umatilla  river.** 

Another  separate  defense  substantially  alleged  that  the 
plaintiff's  alleged  appropriation  was  not  made  in  good  faith 
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for  the  purpose  of  constructing  the  ditch  or  flume  men- 
tioned, or  any  ditch  or  flume,  but  for  the  purpose  of  specu* 
latioD,  by  selling  and  floating  bonds  upon  the  market;  that 
since  said  alleged  appropriation,  the  plaintiff  has  failed  to 
commence  and  carry  on  its  work  in  good  faith,  and  has 
not  constructed  any  part  of  said  ditch  or  flume;  and  said 
appropriations  and  locations  made  by  the  plaintiff  were 
made  for  the  purpose  of  fraudulently  obstructing  and 
interfering  with  the  rights  of  this  defendant  and  other 
defendants  in  this  suit  and  riparian  owners  along  the  bank 
of  the  Umatilla  river,  and  not  for  the  appropriation  of  the 
waters  of  Umal^Ua  river  to  public  useful  purposes;  that 
plaintiff  has  not  performed  any  work  upon  the  line  of  said 
ditch  pretended  to  have  been  located  by  it,  to  exceed  in 
value  the  sum  of  one  hundred  dollars;  and  prior  to  the 
expiration  of  the  six  months  limited  by  law  for  performing 
work  on  said  ditch,  had  not  performed  work  thereon  to  the 
amount  of  five  dollars. 

"Wherefore,  this  defendant  prays  that  it  may  be  decreed 
to  be  a  prior  appropriator  of  the  waters  of  the  Umatilla 
river  at  the  point  of  diversion  set  forth  in  this  answer  to 
the  extent  of  eighty  thousand  inches  thereof,  prior  and 
superior  in  time  and  right  to  any  claim  or  appropriation 
by  the  plaintiff  or  any  of  the  defendants  herein,  and  that 
the  appropriation  of  the  defendant  from  the  Umatilla 
river  above  set  forth  to  the  extent  of  said  eighty  thousand 
inches,  by  miner's  measurement,  under  a  six-inch  pressure, 
be  decreed  superior  in  time  and  right  to  any  and  all  appro- 
priations made  by  the  plaintiff  or  defendants  herein,  or 
any  of  them,  either  to  the  waters  of  the  Umatilla  river. 
Butter  creek,  McKay  creek,  or  Wild  Horse  creek,  and  that 
defendant  may  have  and  recover  of  and  from  the  plaintiff 
its  costs  and  disbursements  in  this  suit,  and  that  defendant 
may  have  such  other  relief,"  etc. 

The  new  matter  in  each  of  these  answers  was  denied  by 
the  replies  filed  and  evidence  duly  taken. 

xxn  Ob.— 25. 
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Cox,  Teai  &  Minor,  for  Respondeat. 

/.  C.  Leasure,  22.  /.  Slater,  and  BaiUy  &  BdUrag,  for 

Appellants. 

Strahan,  C.  J. — ^This  is  not  a  suit  to  determine  an 
adverse  claim  to  real  property,  within  the  meaning  of  sec- 
tion 504,  Hill's  Code.  That  section  provides :  "Any  person 
in  possession  by  himself  or  his  tenant  of  real  property, 
may  maintain  a  suit  in  equity  against  another  who  claims 
an  estate  or  interest  therein  adverse  to  him,  for  the  pur- 
pose of  determining  such  claim,  estate,  or  interest"  The 
slightest  reference  to  this  section  is  sufficient  to  show  that 
the  jurisdiction  which  the  plaintiff  invokes  is  not  con- 
ferred by  it  If  a  court  of  equity  has  the  jurisdiction 
which  was  assumed  in  this  case,  it  is  not  confen^d  by 
statute,  but  exists,  if  at  all,  as  a  part  of  the  general  equity 
jurisdiction. 

It  will  be  observed  that  the  plaintiff  nowhere  claims 
that  either  of  the  defendants  has  at  any  time  or  in  any 
manner  interfered  with  its  alleged  rights  to  the  water 
which  it  claims.  The  plaintiff  shows  that  it  incorporated, 
and  filed  sundry  notices  of  its  claim  and  maps,  and  did  a 
very  little  work.  The  defendants  did  the  same,  though 
one  of  the  defendants  has  perhaps  done  more  work  and 
expended  a  larger  amount  of  money  than  has  the  plaintiff. 
In  several  parts  of  its  complaint,  the  plaintiff  alleges  facts 
upon  which  it  relies  as  reasons  for  equity  assuming  juris- 
diction. This,  for  instance:  "That  if  the  appropriation 
of  the  plaintiff  and  all  the  pretended  appropriations  of  the 
defendants,  including  the  appropriations  last  mentioned, 
are  allowed  to  hold  good,  all  the  water  running  in  the 
natural  channel  of  said  river  will  be  exhausted  before  it 
reaches  said  lands,  and  it  will  be  necessary  for  a  complete 
determination  of  the  rights  of  this  plaintiff  in  the  premises 
to  have  an  adjudication  of  the  validity  and  priority  of  its 
appropriations  with  reference  to  the  said  alleged  appro- 
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priations  from  Butter  Creek  and  McKay  Creek,  as  well  as 
the  allied  appropriations  of  the  defendants  hereinbefore 
mentioned."  It  is  then  alleged  that  it  will  require  six 
hundred  thousand  dollars  to  construct  and  equip  said 
ditch  and  put  the  same  in  operation,  and  that  the  plaintiff 
is  desirous  of  raising  the  same  by  floating  bonds;  that  in 
order  to  enable  it  to  do  so,  it  is  essential  that  the  said 
bonds  should  be  secured  by  mortgage  or  lien  upon  the 
ditch  and  flume  of  the  plaintiff  and  their  appurtenances, 
and  upon  the  right  of  the  water  appropriated  by  the  plain- 
tiff and  its  franchises  connected  therewith ;  that  the  plain- 
tiff is  now  engaged  in  an  effort  to  float  said  bonds;  but 
persons  who  otherwise  would  take  them  will  not  do  so  on 
Mcount  of  the  pretended  claims  of  the  defendants  above 
set  forth,  nor  until  the  plaintiff  establishes  its  superior 
right  to  the  waters  of  said  Umatilla  river  and  Wild  Horse 
cn^ek  to  the  extent  of  its  appropriations  above  mentioned ; 
that  consequently  the  pretended  claims  of  the  defendant, 
above  set  forth,  and  the  assertion  thereof  in  hostility  to  the 
plaintiff's  said  appropriations,  constitute  clouds  upon  the 
titie  of  the  plaintiff  to  th&  water  by  it  appropriated  from 
said  Umatilla  river  and  Wild  Horse  creek,  and  are  subject^ 
ing  the  plaintiff  to  great  and  irremediable  injury. 

The  plain  infbi^ence  from  all  of  this  is  that  the  plaintiff 
claims  to  have  acquired  a  first  right  to  this  water,  and 
wishes  to  put  it  in  a  ditch  and  flume,  to  be  used  for  the 
purposes  of  irrigation  by  whoever  will  buy  it;  that  it  has 
not  money  enough  to  do  the  work  without  selling  bonds, 
but  that  as  long  as  the  defendants  are  claiming  to  take  a 
large  amount  of  water  from  the  same  supply  below  the 
plaintiff's  point  of  diversion,  no  one  will  buy  said  bonds. 
In  effect,  this  court  is  asked  to  certify  that  the  plaintiff 
owns  the  water  which  it  claims,  for  the  purpose  of  enabling 
it  to  make  sale  of  its  bonds;  at  least,  this  seems  to  be  the 
clear  logic  of  the  position.  All  of  the  rights  claimed  by  the 
plaintiff  or  either  of  the  defendants  ate,  as  yet,  only  evi<> 
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denced  by  notices  and  maps;  not  a  drop  of  water  has  been 
diverted.  If  the  plaintiff  has  acquired  a  legal  right  to 
take  the  water  from  the  streams  mentioned,  there  is  nothing 
to  prevent  its  doing  so^  at  least  so  far  as  this  record  dis- 
closes. If,  in  the  development  of  its  project,  any  person 
should  wrongfully  interfere  with  water  to  which  it  might 
then  be  able  to  show  itself  entitled,  no  doubt  a  court  of 
equity  would,  upon  a  proper  showing,  restrain  such  inte^ 
ference;  but  as  yet  nothing  comparatively  has  been  done 
by  the  plaintiff,  and  the  defendants  have  in  no  manner  dis- 
turbed it  in  the  exercise  of  any  of  its  rights  or  franchises. 
The  plaintiff  may  never  construct  a  ditch  or  flume;  and  if 
it  did,  and  is  entitled  to  the  water,  it  is  not  to  be  presumed 
or  intended  that  the  defendants  would  violate  the  plaintiff  ^s 
rights;  at  least,  if  it  is  of  the  opinion  that  the  defendants 
intend  to  do  so,  it  must  wait  for  some  overt  act  that  injures 
it.  An  intent  not  acted  upon  is  not  actionable.  Much  of 
the  plaintiff's  contention  was  devoted  to  the  various  notices 
filed  by  it  and  placed  of  record  with  the  county  derk. 

In  the  view  taken  of  this  case,  it  is  unnecessary  to  consider  the 
effect  of  these  several  notices;  but  it  may  not  be  improper  to  re- 
mark that  the  statute  under  which  the  proceedings  of  the  plaint- 
iff, as  well  as  the  defendants,  were  taken,  is  one  requiring  a  strict 
construction ;  and  whatever  rights  either  party  acquires  under  it 
must  be  done  by  a  strict  compliance  with  its  terms.  No  favorable 
intendment  or  liberal  construction  can  be  tolerated  in  the  en- 
forcement  of  such  a  statute*  (  WcUaon  v.  Aoqtuiekanonck  Water 
Cb.  36  N.  J.  L.  295;  Central  R.  K  Cb.  v.  Hudson  Terminal  Co. 
46  N.  J.  L.  289 ;  Cox  v.  Upton,  18  Mo.  App.  450 ;  Sugar  Rtfin- 
ning  Co.  v.  ^8^.  LouU  Orain  Elet>ator  Cb.  82  Mo.  121;  Chicago  de. 
B.  B.  Co.  V.  WUtse,  116  111.  449;  Uie  Miami  Coal  Co.  v.  Wgt&n, 
19  Ohio  St.  560 ;  Alabama  etc.  B.  B.  Co.  v.  GilbeH,  71  Ga.  591 ; 
Sharp  V.  Spdr,  4  Hill,  76 ;  Ball  v.  Lastinger,  71  Ga.  678 ;  Bendeg 
y.  Mountain  Lake  Waier  Co.  13  Cal.  306;  73  Am.  Dea  575; 
Bloom  V.  Burdick,  1  Hill,  130;  37  Am.  Dec.  299;  In  re  Water 
Qmrs.  96  N.  Y.  351 ;  Keller  v.  Corpus  Oiristi,  50  Tex.  614;  32 


Janeyl892.]  TJicATiLiiA  Isbigation  Co.  v.  Babnhabt.   S89 

Stotemeni  of  fha  oam. 


Am.  Sep.  613 ;  Dent  v.  Boss,  52  Miss.  188 ;  Lombard  v.  WUHng, 
Walker  (Miss.),  229;  WiOard  y.  FraUok,  31  Mioh.  431.) 

Farther  discussion  seems  to  be  unnecessary.  The  plaintiiT 
has  fiedled  to  bring  itself  within  any  principle  of  equity 
jurisdiction  which  would  enable  a  court  of  equity  to  con- 
sider or  pass  upon  the  supposed  rights  alleged  in  its  com- 
plaint, and  the  counter-claims  pleaded  by  several  of  the 
defendants  must  fail  for  the  same  reasons.  Within  what 
we  conceive  to  be  the  well-established  doctrines  of  equity, 
neither  party  has  as  yet  done  anything  to  invite  or  justify 
equitable  interposition. 

Entertaining  these  views,  we  must  reverse  the  decree 
and  dismiss  the  suit. 


[Filed  June  9. 1S82.] 

THE  UMATILLA  IRRIGATION  CO.  v.  JEREMIAH 

BARNHART  et 


PBAcncB  ov  Affial— Additiohal  FiHDiircM  OF  Fact.— ITnlen  it  appear  by 
the  bill  of  exceptions  that  application  was  made  to  the  court  below  for 
different  or  additional  findings,  and  refused,  any  complaint  in  the  supreme 
conrt  in  regard  to  findings  of  fisct  appearing  in  the  record,  presents  no 
question  for  review  on  appeal. 

CojiMTiTUTiOHAL  Law — Leoislatiys  Dbclabatiov  OF  Factt.— The  legislature 
having,  by  the  terms  of  an  act,  made  a  declaration  of  t&ct  which  is  neces- 
sary to  authorize  the  proposed  legislation,  the  courts  will  not  question  such 
a  declaration,  or  pronounce  the  law  invalid  on  account  thereof^  unless  it 
plainly  violates  the  constitution. 

Umatilla  county*:  James  A.  Feb,  Judge. 

Defendants  appeal.    Affirmed. 

This  is  an  action  to  condemn  the  riparian  rights  of  the 
appellants  in  a  portion  of  the  waters  of  Umatilla  river 
under  the  provisions  of  the  act  of  the  legislative  assemblji 
passed  at  the  session  in  1891.  (  Laws,  1891, 62.)  The  action 
was  tried  by  the  court  without  the  intervention  of  a  jury. 
The  only  evidence  used  upon  the  trial,  so  far  as  appears. 
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was  an  agreeQient  signed  by  tbe  attp^eys  of  the  pftr^^ 
reciting  tl^at  certain  facts  were  s^dmit^  to  be  triie.  To  th|^ 
statement  was  attached  sundry  exhibits,  naark^  fespedr 
ively  from  A  to  I  ipcli^sive.  T^ie  court  found  %\ke  Cacts  aqb- 
stantially  as  recited  in  the  stipulation,  but  no  aUosion  was 
made  to  the  exhibits.    There  was  no  bill  of  exceptions. 

H,  J.  Beauy  for  Appellants. 

CoXf  Teal  &  Minor ^  for  Jlespondents. 

Strahak,  C.  J.-r-The  i^ytioe  of  appeal  contains  twelve 
assignments  of  error.  All  of  them,  except  the  sixth,  relate 
entirely  to  the  action  of  the  court  upon  ^e  trial  either  in 
finding  or  in  failing  to  find  certain  &cta.  There  was  no 
request  to  find  other  than  as  appears,  and  no  exceptions 
were  taken  to  the  action  of  the  court,  either  in  finding  or 
in  refusing  to  find.  The  stipulation  as  to  the  facts  does  not 
take  the  place  of  a  bill  of  exceptions.  If  the  court  did 
not  find  the  facts  as  fully  as  is  recited  in  the  stipulation, 
the  appellants  might  have  moved  for  additional  findings; 
and  if  these  were  refused,  they  could  have  included  enough 
in  the  bill  of  exceptions  to  show  the  error  of  the  courts  and 
then  reviewed  the  ruling  on  this  appeal.  But  the  appel- 
lants did  none  of  these  things^  and  therefore  these  assign* 
ments  present  no  question  for  review. 

The  sixth  assignment  of  error  presents  an  important 
question  demanding  notice.  The  same  is  as  follows:  ^The 
said  honorable  circuit  court  erred  in  fii^ding  as  conclusions 
of  law  as  follows,  viz.:  that  the  plaintiff  is  entitled  to  con* 
demn  and  appropriate  aa  against  the  defendants  all  the 
water  of  the  Vmatilla  river,  as  the  same  flows  over  the 
lands  of  the  defendants  hereinbefore  described,  over  and 
above  ten  inches,  by  miner's  measurement,  under  a  six* 
inch  pressure,  to  be  left  running  in  the  channel  of  said 
river  across  said  lands  for  the  purpose  of  supplying  the 
defendants  with  water  for  household  and  domestic  pu^ 
poses,  and  watering  live  stock  on  said  lands." 
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Section  2  of  the  act  of  1891,  ( Laws,  1891, 52,)  authorizes 
a  eorporation  organized  for  certain  purposes  to  condemn 
rights  of  way,  and  the  rights  of  riparian  proprietors  upon 
lakes  or  streams,  etc.  It  is  sufficient  to  say  that  the  facts 
found  show  that  the  plaintiff  is  within  the  terms  of  the  act. 
8eeti<m  7  of  said  act,  among  other  things,  makes  title  3  of 
chapter  32  of  the  miscellaneous  laws  of  Oregon  apply  to 
and  govern  proceedings  for  condemnation  under  tiiis  act. 

Section  8  of  said  act  is  as  follows:  "Such  corporation 
may  also  maintain  an  action  for  the  condemnation  and 
appropriation  of  the  right  to  the  flow  of  water  in  any 
stream  from  which  it  proposes  to  divert  water  below  the 
point  of  diversion  vested  in  the  owners  of  lands  lying 
contiguous  to  such  stream  by  virtue  of  their  location. 
Such  actions  shall  be  brought  in  the  county  where  the 
lands  to  be  affected,  or  som^  portion  thereof,  are  situated, 
and  the  manner  of  prooedare  therein  shall  be  similar  to 
ihat  prescribed  in  the  preceding  section  for  condemnation 
of  lands;  but  no  person  awning  lands  lying  contiguous  to 
any  stream  shall,  without  his  consent,  be  deprived  of  water 
for  household  or  domestic  use,  or  for  the  purpose  of  water- 
ing bis  stock,  or  of  water  necessary  to  irrigate  crops  grow- 
ing upon  such  lands  and  actually  used  therefor."  The 
first  section  of  the  act  expressly  declares  that  the  use  of 
the  waters  of  this  state,  for  the  purposes  specified  in  the 
act,  is  a  public  use^  and  the  right  to  collect  rates  or  com- 
pensatioQ  for  such  use  of  said  water  is  a  franchise.  The 
legislature  has  the  sole  power  to  determine  when  and  in 
vhat  cases  the  power  of  eminent  domain  may  be  exercised, 
and  private  property  taken  subject  only  to  two  limitations; 
one  is,  that  it  oannot  be  taken  for  private  use,  and  the 
other  is,  that  compensation  must  be  made  before  it  is  taken, 
unless  in  case  of  the  state.  The  legislature  having  declared 
the  use  of  water  for  the  purposes  named  in  the  act  to  be  a 
pnblie  use,  this  court  oannot,  from  anything  that  appears 
in  this  case,  say  that  declaration  is  not  true.    There  are, 
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however,  examples  to  be  found  in  the  books  where  the 
courts  havQ:  interfered,  and  declared  acts  of  the  l^islatoie 
violative  of  the  constitution,  because  they  plainly  unde> 
took  to  appropriate  the  property  of  the  citizen  to  private 
and  not  to  public  uses;  but  to  enable  the  court  to  do  so,  the 
case  must  be  free  from  doubt.  We  cannot  say  from  the 
facts  before  us  that  this  case  is  of  that  character.  It  is 
well  known  that  there  are  extensive  tracts  of  arid  land  in 
Eastern  Oregon,  unproductive  and  almost  worthless  with- 
out irrigation,  but  which  could  be  made  productive  by  the 
use  of  water.  The  reclamation  of  this  class  of  lands  is  the 
object  of  the  act  in  question;  and  we  cannot  say  that  it  is  a 
misapplication  of  the  power  of  eminent  domain  to  aooom- 
plish  such  results.  Doubtless,  in  some  instances,  it  may  be 
the  means  of  causing  riparian  owners  much  inconvenience 
and  expense,  and  even  loss,  but  these  are  some  of  the  occa- 
sional consequences  of  such  a  law;  but  generally  juries 
may  be  trusted  in  these  matters.  Their  knowledge  of  sact\ 
affairs  will  usually  enable  them  to  put  a  proper  estimate 
upon  the  value  of  the  interests  which  may  be  taken  under 
the  law  and  of  the  damages  which  the  taking  inflicts.  To 
take  from  the  farmers  along  the  Umatilla  river  the  water 
which  has  made  their  lands  so  very  productive,  is  almost 
equivalent  to  the  taking  of  all  the  lands  affected  by  the 
water. 

We  cannot  reverse  this  judgment  without  overturning 
the  act  of  the  legislature  under  which  the  proceedings  were 
taken,  and  we  do  not  see  our  way  clear  to  do  thi&  The 
act  is  one  that  affects  large  property  interests,  the  policy 
and  scope  of  which  may  be  of  doubtful  utility,  but  these 
are  not  enough  to  enable  us  to  /)verthrow  it.  Before  we 
,  could  do  that,  it  must  plainly  contravene  some  provision  of 
the  organic  law,  and  we  cannot  find  that  it  does.  Still,  it 
is  an  act  the  execution  of  which  must  be  closely  scrutinized 
by  the  courts,  and  all  of  its  provisions  construed  strictly. 
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Whoever  claims  anything  by  virtue  of  it  must  bring  him- 
self clearly  within  its  terms. 

Finding  no  error  in  the  judgment  appealed  from,  the 
same  is  affirmed. 


[Filed  June  18, 1892.] 

O.  &  C.  R.  R.  CO.  V.  E.  M.  CROISAK 

StatkBoasd  of  Equauzatiov — GLAssiFiCATioir  OF  Rbal  Pbopbbtt. — Under 
the  law  of  this  state,  there  are,  for  the  purposes  of  assessment  and  taxa- 
tion, but  three  kinds  of  real  property;  by  this  classification  the  state 
board  of  equalization  is  bound,  and  cannot,  either  on  the  basis  of  present 
owneiabip,  source  of  title,  or  otherwise,  change  tbe  same  so  as  to  add  new 
kinds  or  increase  the  assessments  of  indiyiduals  or  daases  of  people  hold- 
ing lands  of  the  kinds  thus  invented. 

Marion  county :  R.  P.  Boise,  Judge. 
Plaintiff  appeals.    Reversed. 
W.  D-  FerUon,  for  Appellant. 

The  act  is  void  for  uncertainty  in  that  it  makes  no  pro- 
visions :  (a)  for  the  delivery  to  the  state  board  of  equalization 
of  the  various  assessment  rolls  sent  up  by  the  county  clerks 
to  the  secretary  of  state ;  (b)  for  the  state  board  of  equali- 
zation to  alter,  add  to,  or  correct  these  rolls,  or  to  return 
them  to  the  secretary  of  state ;  (c)  for  the  governor,  secre- 
tary of  state,  and  treasurer  to  recognize  the  action  of  the 
state  board  of  equabzation  in  reference  to  fixing  the  state 
tax.    (2  Hill's  Code,  §§  2789,  2799.) 

The  act  in  question  is  void,  because  there  is  no  provision 
in  relation  to  notice  to  the  taxpayer,  or  to  the  county  as  an 
aggregate  body,  unless  it  be  deemed  notice  where  the  statute 
fixes  a  day  and  place  certain  upon  and  at  which  the  board  con- 
veues.  This  at  best  is  constructive  notice,  is  insufficienty  and 
18  Dot  due  process  of  law,  unless  the  right  to  a  hearing  is  ex- 
pressly provided.  This  is  not  done.  (Cooley  Taxation,  2  ed. 
361-366;  /Suarf v. Po/mer, 74 N.Y.I 83;  30Am.Rep.289;  8an 
Mateo  Co.  v.  8.  P.  R  R.  Co.  13  Fed.  Rep.  722;  S.  C.  8  Saw. 
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238;  Santa  Clara  Co.  y.  &  P  R  R.  Oo.  IS  Fed.  Rep.  385; 
Albany  (My  Bank  v.  Maher,  20  Blatch.  341;  McMiOen  v. 
Anderson,  95  U.  S.  37 ;  Betgar  v.  BeckmaHon  Did.  HI  U.  8. 
701;  Blake  v.  People,  109  111.  504;  Cahoon  v.  Ooe,  57  N.  tt 
556;  Dayidaon  v.  iVew;  Orfeww,  96  U.  S.  104;  36  N.  J.  L.  70.) 

The  action  of  the  board  is  void,  because  there  was  no 
power  in  the  board  under  the  act  to  classify  real  estate. 
This  is  a  legislative  function.  (Laws,  1891, 183;  2  Hill's 
Code,  S§  2729^2776.) 

'  The  act  is  the  mode  and  measure  of  power,  and  the  board 
must  find  express  warrant  therein  for  its  action.  (People  ▼. 
Lathrap,  3  Col.  428;  Getehett  y.  Supermsors,  51  lowi,  107; 
McKee  y.  Supermors,  63  III  478 ;  Peopk  y.  Niehoby  49  III 
519;  Orr  v.  SUxie  Board,  Idaho,  Deo.  12, 1891,  28  Pac  B^ 
416;  Barroughs  Tax.  1 101;  Hamilton  v.  State,  3  Ind.  452; 
Suth.  Stat  Const.  §  362;  Oooley,  T^  199;  Coolej,  Const 
Lim.  641;  Endlich,  Interp.  Stat  §  346;  WdU,  Fargo  ds  Oh  ▼. 
Board  of  Equalvsation,  66  CaL  197.) 

The  act  is  void,  because  it  was  not  passed  in  oonfonnity 
with  section  19,  article  4,  of  the  constitution,  as  affirmaliTely 
appears  from  the  house  journal.  Two  thirds  of  the  hoose 
did  not  vote  in  £sivor  of  dispensing  with  the  requirements  of 
ilie  provisions  of  our  constitution.  (House  Journal,  1891, 
966.) 

The  act,  if  valid,  merely  authorized  the  board  to  eqasIiR 
values  as  returned,  and  the  aggregate  of  the  state  could  not  be 
increased.  The  power  to  assess  is  lodged  in  the  county  as8e»* 
sors  and  county  boards.  If  the  board  may  increase  it  fourteen 
million  dollars,  they  may  increase  it  by  any  sum,  and  thos  In- 
come a  tribunal  with  authority  to  assess  instead  of  equaliziog. 
(Peopk  V.  Laikrop,  3  Ool.  428.) 

The  act  is  a  revenue  law;  and  this  is  particularly  true  if  the 
board  may  inc^pease  the  aggregate  value  of  the  state's  assessment, 
thus  practically  increasing  or  decreasing  the  public  revenae. 
{Mm\ford  v.  SevHtU,  11  Or.  71;  60  Am.  Bep.  462;  State  Const 
art.  9;  art.  4,  seo.  18.) 
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Qeo.  K  Wiliiama  and  Raleigh  l^cM^  for  Maltnomah  oount j. 

Where  summary  proceedings  are  authorized  by  statute, 
the  eflfect  of  which  is  to  divest  or  to  affect  rights  of  prop- 
erty,  the  rule  holds  good  that  the  statute  is  to  be  strictly 
construed.  The  power  conferred  must  be  executed  precisely 
as  it  is  given,  and  any  departure  will  vitiate  the  whole 
proceeding.  It  is  indeed  a  general  rule  that  all  statutes 
conferring  special  ministerial  authority  by  which  any  man's 
estate  may  be  affected,  must  be  strictly  pursued.  (Sedg. 
Stat.  Const  302;  Cooley,  Taxation,  209,  290;  /Safe  ▼.  Hopper, 
N.  J.  March  26, 1892,  23  Atl.  Rep.  948.) 

Another  rule  is,  that  all  proceedings  for  the  collection 
of  a  tax,  from  their  inception  to  their  end,  must  be  in  strict 
conformity  wi&  the  requirements  of  the  statute  under 
which  they  are  tak^n,  otherwise  they  will  be  void ;  and  tax 
titles  ape  constantly  overthrown  by  the  courts  in  all  parts 
of  the  country  for  technical  defects  or  technical  departures 
from  tiie  statute  under  which  they  originated.  (Thamea 
Mfg,  Cb.  V.  Laihrop,  7  Conn.  550;  Pcvtker  v.  Owmum^  18  How. 
137;  Martm  v.  Bttrhiywr,  34  Fed.  Rep.  701.) 

If  the  state  board  of  equalization  had  a  right  under  the 
act  of  its  creation  to  raise  the  state  revenues  by  adding 
to  the  assessments  made  by  tiie  county  authorities,  said  act 
is  uneonstitutional,  as  it  originated  in  the  senate,  and  is, 
m  effect,  a  bill  for  raising  revenue.  If,  on  the  other  hand, 
tke  board  had  no  right  to  increase  the  state  revenues, 
tmder  the  act  of  Wb  creation,  then,  in  increasing  the  assess- 
ments in  the  nninner  it  did,  it  exceeded  its  authority,  and 
its  acts  are  void.    (  McKee  v.  fllftp^meor*,  53  111.  477,) 

The  board  of  equalizatioa  b^d  no  authority  to  divide 
real  property  into  different  or  distinct  classes,  and  raise  or 
lower  the  valuation  of  real  estate  by  said  classes.  {Knowl- 
ton  V.  Supervisors,  9  Wis.  410.) 

Moreover,  assessment  and  taxation  are  to  be  predicated 
upon  a  just  valuation,  and  cannot  be  lawfully  based  upon 
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any  arbitrary  arrangement  or  classification  of  property 
which  has  no  reference  to  its  valuation.  {Oumming$  y. 
National  Bank,  101  U.  S.  153 ;  Ihmdee  Mortgage  Co.  v.  Tarruh, 
24  Fed.  Rep.  197;  Mrd  National  Bank  v.  Treasurer,  25  Fed. 
Rep.  749.) 

There  is  in  this  tabulated  statement  of  the  board  of 
equalization  such  a  discrimination  between  different  kinds 
of  property,  evidently  with  reference  to  ownership,  as  to 
make  the  proceedings  of  the  board  of  equalization  invalid. 
a  O.  Land  Cb.  v.  Oowen,  48  Fed«  Rep.  722.) 

Wiien  a  law  creating  a  board  of  equalization  provides  that  it 
may  add  to  the  assessment  roll  such  property  as  has  beeo  omitted 
by  the  owner  or  assessor,  bat  &ils  to  provide  that  persoDal  notice 
shall  be  given  the  owner  of  the  time  or  place  that  the  board  will 
make  or  contemplates  making  additions  to  the  assessment  n)U| 
personal  notice  must  be  given  to  the  owner  of  the  property 
before  such  assessment  will  be  legal.  {Avant  v.  Flynn,  8.  Dak* 
May  28,  1891,  49  N.  W.  Rep.  16;  Orr  v.  State  Board Eqiuir 
ization,  Idaho,  Deo.  12,  1891,  28  Paa  Rep.  416;  Sioux  OOj 
B.  R  Cb.  V.  Waehinfftm  Oo.  3  Neb.  30;  Barnes  v.  Hwddonj  50 
III.  429;  Cooley,  Tax.  266;  R.  R  Tax  Gas.  13  Fed.  Rep.  751; 
0.  8.  N.  Co.  V.  Wasco  Q).  2  Or.  206;  Patten  v.  Qreen,  13  CaL 
329 ;  Stuart  v.  Palmer,  74  N.  Y.  186 ;  30  Am.  Rep.  289.) 

Where  there  is  an  interdependency  of  one  portion  of  a  atat* 
ute  upon  another,  and  the  holding  of  the  one  part  of  the  stat- 
ute would  necessarily  affect  the  operation  of  all  other  porta  of 
the  same  statute,  then  a  £9ital  defect  in  one  part  is  fiitid  to  the 
whole  statute.  {Santa  Clara  y.  R  R  Co.  118  U.  S.  394; 
People  V.  Lathrop,  3  Col.  466.) 

Oeorge  E.  Chamberlain,  attorney-general^  and  Oeorge  0, 
Bingham,  district  attorney,  for  Respondent. 

The  state  board  of  equalization  has  power  to  add  to  the  asseas* 
ment  of  the  appellant's  property,  as  well  as  to  increase  or  decrease 
the  valuation  of  any  other  kind  of  property.  (Braden  v.  Vnum 
Trust  Cb.  26  Ean.  362;  Buaadl  v.  Carlide,  Ey.  Apr.  6, 1888, 
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8  8.  W.  R^p.  14;  Wella  Fargo  &  Co.  v.  Board  Equalization^  56 
Cal.  194;  People  v.  Durm,  59  Cal.  328.) 

It  has  been  repeatedly  held  that  the  action  of  a  state 
board  of  equalization,  in  raising  the  assessment  of  a  county 
or  district,  need  not  give  notice  to  the  individuals  who  will 
be  affected.  The  law  fixing  the  time  and  place  of  meeting 
is  sufficient  notice  to  parties  interested.  {StaJte  Railroad  Tax 
Cam,  2  Otto,  575;  State  ex  rd.  v.  New  Lindell  Hotel  Cb.  9  Mo. 
App.  450;  Dundy  v.  Comrd.  8  Neb.  508;  SpavMiag  v.  HUlf 
7  S.  W.  Rep.  27.) 

Bean,  J. — ^This  is  a  suit  against  Marion  county  and  its 
sheriff  to  perpetually  enjoin  the  collection  of  a  certain 
delinquent  tax,  claimed  by  plaintiff  to  be  illegal,  and 
comes  here  on  appeal  from  a  decree  sustaining  a  demurrer 
to  the  complaint.  For  the  purposes  of  this  appeal,  it  is 
only  necessary  to  state  that  the  complaint  avers  that  the 
value  of  plaintiff's  property  in  Marion  county,  for  the  year 
1891,  including  congressional  grant,  roadbed  or  track, 
depot  grounds,  town  and  city  property,  and  rolling  stock, 
as  listed,  described,  and  assessed  by  the  county  assessor, 
and  approved  by  the  county  board  of  equalization, 
amounted  in  the  aggregate  to  $348,927.  This  property  wan 
classified,  entered,  and  described  on  the  county  assessment 
roir,  under  appropriate  heads,  as  town  and  city  property, 
other  real  estate,  which  included  congressional  grant  and 
roadbed,  and  rolling  stock.  The  state  board  of  equaliza- 
tion, created  by  and  acting  under  the  provisions  of  the  act 
of  February  21,  1891,  (Laws,  1891, 182,)  at  its  session  in 
December  of  that  year,  divided  and  classified  the  real 
property  of  the  state,  appearing  on  the  assessment  rolls  of 
the  several  counties,  into  railroad  lands,  wagon-road  lands, 
swamp  lands,  agricultural,  and  other  lands  not  included  in 
the  former  classifications,  city  and  town  property,  railroad 
track,  telegraph  lines,  and  mortgages,  and  proceeded  to 
ascertain  and  detenmne  the  rate  per  centum  to  be  added  to 


•* 
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or  deducted  from  the  assessed  value  of  each  class  so 
adopted  in  the  several  counties  in  the  state,  combining  the 
result  of  their  work  in  one  table,  as  by  law  provided. 
From  this  table  and  the  complaint  it  appears  that  the  po^ 
tion  of  the  congressional  grant  of  plaintiff  in  Marion 
county,  still  owned  by  it,  was  classified  aB  railroad  land, 
and  the  assessed  value  thereof  increased  about  fifty  per 
cent;  that  its  roadbed  was  divided  into  main  line  and 
branch  line,  and  the  assessed  value  of  the  main  line 
increased  forty-two  per  cent,  no  change  being  made  in  the 
value  of  the  branch  line,  and  the  value  of  the  rolling  stock 
decreased  ten  per  cent  The  value  of  all  city  and  town 
property  in  the  county  was  increased  ten  per  cent  The 
effect  of  this  action  of  the  state  board  was  to  increase  the 
taxes  of  plaintiff  in  Marion  county  in  the  sum  of  $1,589.69, 
to  enjoin  the  collection  of  which  this  suit  is  brought 

Several  objections  are  urged  by  plaintiff  to  the  validity 
of  the  action  of  the  state  board  of  equalization  in  increas* 
ing  the  valuation  of  its  property,  but  the  principal  objec- 
tion is,  that  it  had  no  authority  to  divide  real  property  into 
distinct  or  different  classes  and  raise  or  lower  the  valaati<m 
of  real  estate  by  said  classes;  and  to  this  question  we  shall 
devote  our  attention.  The  act  of  1891  creates  a  state  board 
of  equalization,  consisting  of  one  member  from  each  judi- 
cial district,  each  of  whom,  before  entering  upon  the 
discharge  of  his  duties,  shall  take  an  oath  to  the  effect 
''  that  he  will  equalize  all  the  property,  both  real  and  pe^ 
sonal,  as  enumerated  upon  the  equalized  county  assessment 
rolls  of  the  several  counties  of  the  state.^'  It  is  made  the 
duty  of  the  secretary  of  the  board  to  compile  abstracts  of 
assessment  rolls  received  from  the  various  counties  into 
tabular  statements  for  the  use  of  the  board.  In  equalizing 
the  valuation  of  property  as  assessed  in  the  different  conn- 
ties,  the  board  shall  consider  real  and  personal  property 
separately,  and  add  to  or  deduct  from  the  aggregate  valua- 
tion of  the  real  and  several  classes  of  personal  property  of 
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every  county  which  they  believe  to  be  valued  below  or 
above  the  true  and  fiair  value  th^ieof,  in  money,  such  per 
centum  in  each  case  as  will  bring  the  same  to  its  true  and 
Mi  value  in  money,  but  shall  not  reduce  or  increase  the 
aggregate  valuations  except  in  such  amount  as  may  be 
reasonably  necessary  to  a  just  equalization.  The  result  of 
the  work  of  the  board  shall  be  combined  in  one  table,  and 
the  chairman  and  secretary  shall  certify  to  the  secretary  of 
state  the  rate  per  cent  to  be  added  to  or  deducted  from  the 
assessed  valuation  of  each  class  of  property  in  the  several 
counties,  who  shall,  within  five  days,  report  the  action  of 
the  board  to  the  several  county  clerks;  and  it  is  made  the 
duty  of  the  respective  county  clerks  to  add  to  or  deduct 
from  each  tract  or  lot  of  real  property  in  his  county  the 
required  per  centum  on  the  valuation  thereof  as  it  stands 
after  the  same  haa  been  equalized  by  the  county  court,  and 
shall  also  add  to  or  deduct  from  such  class  of  personal 
property  in  his  county  the  required  per  centum  on  the  val- 
uation thereof  as  it  stands  after  the  same  has  been  equalized 
by  the  county  court. 

The  manifest  object  and  intent  of  this  law  are  to  secure 
justice  and  equity  in  the  valuation  of  the  several  kinds 
and  classes  of  taxable  property  as  between  the  several 
counties.  It  is  not  designed,  nor  is  the  board  authorized  or 
empowered,  to  equalize  or  correct  errors  in  the  assessments 
of  individual  taxpayers.  No  such  power  or  authority  is 
conferred  upon  it  by  law.  The  valuation  of  the  property 
of  individual  taxpayers  by  the  assessor  is  conclusive  upon 
boards  of  review,  except  as  the  statute  may  otherwise  pro- 
vide, and  such  boards  cannot  change  individual  assessments 
unless  expressly  empowered  to  do  so.  ( Cooley  on  Taxation, 
419;  Desty  on  Taxation,  496;  OetcheU  v.  Supenriaora,  51  Iowa, 
107;  People  v.  NichoU,  49  111.  517;  McConkey  v.  Smith,  73  111. 
313.)  The  only  tribunals  known  to  the  law  authorized  to 
change  individual  assessments  are  the  county  board  of 
equalization  and  the  county  court.    (Hiirs  Code,  §§  277S- 


400  0.  <fe  a  R.  R.  Ck).  V.  Croisan.         [Sup.  a 

opinion  of  the  court — Bsak,  J. 

2782.)  After  such  equalization  by  the  county  boards,  uni- 
formity in  the  assessment  is  supposed  to  have  been  secured 
as  between  individuals  of  the  county,  and  it  is  then  for 
the  state  board  to  secure  uniformity  between  the  coun- 
ties. This  is  not  to  be  done  by  changing  individual  assess- 
ments, or  by  adopting  some  classification  unknown  to  the 
law,  but  by  adding  to  or  deducting  from  the  aggregate 
valuations  of  the  several  classes  of  property,  as  enumerated 
upon  the  assessment  rolls,  such  per  centum  as  may  be 
necessary  for  that  purpose,  thereby  aflecting  all  property 
of  a  given  class  alike.  The  state  board  of  equalization  is 
bound  by  the  classification  of  property  for  the  purposes  of 
assessment  and  taxation  made  by  law  and  appearing  upon 
the  assessment  rolls.  It  has  no  authority  to  change  the 
assessment  rolls  or  the  classification  of  property  as  indicated 
thereon.  The  only  power  it  has  over  the  rolls  is  to  ascer- 
tain if  the  valuation  of  the  several  classes  of  property  in 
one  county  bears  a  just  relation  to  the  valuation  of  Uke 
classes  in  the  other  counties;  and  if  it  do  not,  the  board 
can  increase  or  diminish  the  aggregate  valuations.  (Desty 
on  Taxation,  496 ;  Va>  &  Tenn.  JR.  jB.  Cb.  v.  Washington  Go, 
30  Gratt.  471 ;  Peopfe  v.  Nichols,  49  111.  517.) 

By  the  law  of  this  state,  for  the  purposes  of  assessment 
and  taxation,  there  are  only  three  classes  of  real  property. 
First,  city,  village,  or  town  property,  which,  if  divided  into 
lots  and  blocks,  shall  be  separately  described  on  the  assess- 
ment roll  ( Code,  §§  2770,  2771 );  second,  mortgages,  deeds 
of  trust,  contracts  or  obligations  whereby  land  situated  in 
no  more  than  one  county  is  made  security  for  the  payment 
of  a  debt,  together  with  such  debt,  which,  for  the  purpose 
of  assessment  and  taxation,  are  deemed  and  treated  as  land 
or  real  property,  (section  2730,)  abstracts  of  which  are 
required  to  be  furnished  the  assessor  by  the  county  derk, 
and  are  separately  assessed;  and,  third,  all  other  real 
property,  which  is  to  be  described  by  legal  subdivisions,  or 
in  such  other  manner  as  to  make  the  description  certain. 
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(§§  2770,  2773.)  To  the  latter  class  belongs  the  land  held 
by  the  plaintiff,  under  congressional  grant,  and  all  other 
knd  not  included  in  the  city,  Tillage,  or  town  class,  as  well 
as  its  roadbed  or  track.  This  is  the  only  classification  of 
real  property  known  to  the  ,law,  and  the  only  one  the  state 
board  is  autiborized  or  empowered  to  adopt  or  consider.  It 
cannot  snbdiyide  these  classes  into  other  or  different  classes, 
by  reason  of  the  source  of  title  or  present  ownership.  The 
classification  of  property  for  the  purposes  of  assessment 
and  taxation  is  a  legislative  function,  and  the  assessors  and 
boards  of  equalization  are  bound  by  the  classification  made 
by  the  legislature.  (Desty  on  Taxation,  96.)  Railroad 
lands,  wagon-road  lands,  swamp  lands,  railroad  tracks,  and 
tel^praph  lines,  are  required  to  be  assessed  as  other  real 
property  of  like  kind  and  value;  and  when  so  assessed  by 
the  county  assessor  and  board  of  equalization,  the  state 
board  is  not  authorized  to  change  the  specific  assessment 
It  may  add  to  or  deduct  firom  the  aggregate  valuation  of 
the  class  to  which  these  lands  belong  a  certain  per  centum, 
if  necessary  to  equalize  such  valuation  as  between  the 
eonnties,  but  it  has  no  power  to  change  the  individual 
assessment,  or  adopt  a  classification  based  solely  upon  the 
present  ownership  or  source  of  title.  If  it  may  adopt  a 
classification  based  upon  present  ownership,  and  add  to  the 
county  valuation  thereof  a  different  rate  per  cent  from  that 
added  to  other  property  of  the  same  kind,  it  may  treat  the 
property  of  every  individual  taxpayer  in  the  same  way, 
and  thereby  increase  the  individual  assessment  without 
notice  to  the  taxpayer,  and  in  violation  of  the  constitutional 
provision  which  requires  a  uniform  and  equal  rate  of 
assessment  and  taxation.  If  it  may  classify  real  property 
with  reference  to  the  source  of  title,  its  action  affects  certain 
taxpayers  because  of  their  title,  and  not  on  account  of  the 
value  or  character  of  land.  It  is  not  clear  upon  what  basis 
Uie  classification  of  real  property,  other  than  railroad  track 
and  telegraph  lines,  was  made  by  the  board,  whether  from 

XXU  Ob.— 2S. 
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the  present  ownership  or  source  of  title.  If  by  raikoad 
lands,  the  board  means  lands  within  grants  of  congress  to 
aid  in  the  construction  of  railroads;  and  by  wagon-road 
lands,  such  as  were  granted  to  the  state  for  wagon-road 
purposes;  and  by  swamp  lands,  such  as  are  within  the 
swamp  land  grant,  then  it  would  follow  that,  by  the  action 
of  the  board,  a  corporation  or  individual  owning  land  in 
Marion  county  within  a  railroad  grant  would  have  sixty 
per  cent  added  to  the  assessed  value;  the  owner  of  land 
within  a  wagon-road  grant  in  Klamath  county  would  have 
one  hundred  per  cent  added  to  the  assessed  value;  and  the 
owner  of  swamp  land  in  Harney  county  would  have  three 
hundred  per  cent  added  to  the  assessed  value,  because  it  is 
railroad  land,  wagon-road  land,  or  swamp  land ;  while  a 
corporation  or  individual  owning  the  same  quantity,  qual- 
ity, and  character  of  adjoining  land,  purchased  from  the 
government  or  state,  or  taken  under  tho  homestead  or 
preemption  laws,  would  have  only  seven  per  cent  added  in 
Marion  county,  and  nothing  in  either  of  the  other  counties, 
although  the  two  tracts  of  land  are  of  the  same  value,  and 
presumedly  so  assessed  by  the  county  assessor  and  board  of 
equalization. 

If,  however,  as  seems  more  probable  from  the  tabulated 
statement  of  the  board,  the  classification  is  made  with 
reference  solely  to  present  ownership,  it  is  an  indirect  way 
of  increasing  the  assessment  of  individual  taxpayers  with- 
out any  authority  of  law  for  so  doing.  If  the  state  board 
can  so  increase  the  assessment  of  one  taxpayer,  it  can  do 
the  same  with  any  and  every  taxpayer  in  the  state  by 
simply  classifying  his  land  as  Jones'  land  or  Smith's  land, 
as  the  case  may  be,  and  that  without  regard  to,  and  irre- 
spective of,  any  action  of  the  county  board  of  equalization, 
and  without  notice  to  the  taxpayer.  No  such  extraordinary 
power  was  ever  contemplated  by  the  law  or  conferred  by 
the  legislature.  An  acre  of  railroad  land,  wagon-road  land, 
or  swamp  land,  is  of  no  more  value  on  account  of  the 
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source  of  title  or  present  ownership  than  the  same  quantity 
and  quality  of  land  belonging  to  another  person  and  held 
by  a  diflferent  title;  nor  under  the  law  is  there  any  differ- 
ence in  the  mode  of  its  assessment,  assessable  valuei  or 
description  on  the  assessment  roll. 

There  is  but  one  rule  for  the  assessment  of  real  property ; 
and  uniformity  in  the  assessment  of  each  of  the  three 
classes  as  between  the  individual  taxpayers  is  supposed  to 
have  been  secured  by  the  assessor  and  county  board  of 
equalization,  and  the  only  power  of  the  state  board  is  to 
secure  uniformity  in  the  valuation  of  these  classes  as 
between  the  countiea  The  attempt  of  the  board,  as  is 
apparent  from  its  tabulated  statement,  to  assess  the  track- 
age of  the  several  railroads  in  the  state  by  name,  is  so 
obviously  an  exercise  of  the  power  of  assessment  and  not 
of  equalization  as  to  be  manifestly  unauthorized  and  void ; 
and  if  sustained,  would  empower  the  board  to  arbitrarily 
assess  by  name  any  and  every  taxpayer  in  the  state  if  it 
thought  proper.  A  doctrine  so  startling  and  fraught  with 
such  consequences  cannot  receive  our  assent 

It  is  claimed  that  the  state  board,  in  equalizing  the 
valuation  of  property  as  assessed  in  the  different  counties, 
must  consider  all  real  property  as  one  class,  and  not  in 
the  three  classes  made  by  law,  and  carried  out  on  the 
assessment  roll.  There  is  language  in  the  law  creating  the 
board  which  tends  to  support  such  an  inference,  yet  we  do 
not  think  the  legislature  intended  thus  to  restrict  their 
powers.  The  words  "shall  consider  real  estate,  including 
town  and  city  lots,  and  personal  property,  separately,"  and 
''shall  add  to  the  aggregate  valuations  of  the  real,  and 
several  kinds  or  classes  of  personal  property,  in  every 
county,  which  they  believe  to  be  valued  below  its  true  and 
fair  value,  such  per  centum  in  each  case  as  will  bring  the 
same  to  its  true  and  fair  value  in  money,"  must  be  under- 
stood as  referring  rather  to  the  object  and  purpose  of  the 
law  than  as  defining  and  limiting  the  extent  of  the  powers 
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of  the  board.  To  say  that  the  act  creating  the  state  board 
of  equalization  is  a  piece  of  hasty  and  crude  legislation,  is 
to  say  what  is  obvious;  but  laws  of  this  kind  are  remedial 
in  their  character,  intended  to  correct  an  admitted  evil  by 
requiring  each  county  to  pay  its  just  proportion  of  the 
burden  of  maintaining  the  state  government,  to  suppress 
wrong,  and  promote  the  public  good,  and  should  be  liber- 
ally construed  "  so  as  to  bring  under  their  operation,"  says 
Mr.  Endlich,  '^as  well  that  which  is  within  their  meaniag 
as  that  which  is  within  their  letter."  (Endlich  Interp. 
Stat  346.)  And  when  the  act  in  question  is  so  constraed, 
in  connection  with  the  provisions  of  the  assessment  law 
to  which  it  relates,  we  think  it  manifest  the  board  has 
power  to  revise  and  equalize  the  aggregate  valuation  of  the 
several  classes  of  real  property  authorized  by  law  and 
enumerated  upon  the  assessment  rolls;  and  so  far  as  it  con- 
fined its  action  to  such  classifications,  its  acts  are  valid; 
but  in  attempting  to  divide  real  property  into  other  classi- 
fications, and  add  a  different  rate  per  cent  to  these  classes 
on  account  of  the  manner  in  which  they  are  designated, 
its  acts  were  not  authorized  by  law,  and  are  void. 

It  is  also  claimed  that  the  action  of  the  state  board  is  in 
violation  of  the  constitutional  provision  requiring  a  uniform 
and  equal  rate  of  assessment  and  taxation,  because  the 
tabulated  statement  of  the  board  shows  that  all  mortgages 
in  the  state  are  assessed  at  their  full  value,  while  it  is  con- 
tended other  real  estate  is  not  assessed  at  more  than  one- 
half  its  real  value,  and,  therefore,  there  is  a  "discrimina- 
tion against  the  owners  of  mortgages,  and  in  favor  of  the 
owners  of  other  real  estate,  properly  so  called,  especially 
agricultural  lands."  This  argument  not  only  assumes  the 
existence  of  a  state  of  facts  not  in  this  record,  but  also 
assumes  that  every  assessor  and  county  board  of  equaliza- 
tion in  the  state  have  violated  the  law  they  are  sworn  to 
obey,  which  requires  all  real  property  to  be  assessed  at  its 
true  cash  value,  which  shall  be  held  and  taken  to  mean 
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the  amount  such  property  would  sell  for  at  a  voluntary 
sale  made  in  the  ordinary  course  of  business,  and  not  what 
it  would  bring  at  public  auction  or  forced  sale.  (Code, 
§  2752.)  Certainly,  before  a  court  can  reach  such  a  conclu- 
sion, and  determine  that  real  estate  is  not  assessed  at  more 
than  half  its  value,  or  at  any  sum  less  than  its  cash  value, 
there  should  be  some  allegation  and  proof  of  the  facts. 

It  was  contended  by  counsel  for  Multnomah  county 
that  the  state  board,  consisting  of  the  governor,  secretary 
of  state,  and  state  treasurer,  is  to  take  the  abstracts  of  the 
assessment  rolls,  certified  by  the  county  clerks  of  the 
several  counties,  and  not  the  tabulated  statement  of  the 
state  board  of  equalization,  as  a  basis  upon  which  to  levy 
the  state  tax  and  apportion  the  same  among  the  several 
counties.  There  are  no  allegations  in  the  complaint  upon 
which  this  contention  can  arise,  and  nothing  to  indicate  the 
basis  upon  which  the  state  board  proceeded  in  making  the 
state  levy,  and  therefore,  although  it  is  difficult  to  conceive 
that  a  county  or  taxpayer  could  refuse  to  pay  the  state  tax, 
for  the  reason  suggested  it  would  be  obiter  for  us  to  under- 
take to  decide  the!  question  in  this  case. 

There  are  some  other  objections  suggested  in  the  brief, 
but  they  were  not  pressed  at  the  argument;  and  after 
examination,  we  do  not  deem  them  of  sufficient  importance 
to  require  any  further  notice. 

We  conclude,  therefore,  that  the  action  of  the  state  board 
by  which  it  increased  the  county  valuation  of  the  roadbed 
,  or  track  and  lands  of  plaintiff,  not  included  in  the  classifi- 
cation of  city,  village,  or  town  property,  is  void  and  of  no 
effect;  but  that  the  per  centum  added  by  the  board  to  the 
assessed  value  of  city,  village,  or  town  property  must  be 
added  to  plaintiff's  property  in  Marion  county  belonging 
to  such  class,  and  the  taxes  caused  thereby  paid,  before  the 
bjunction  can  be  made  perpetuaL 
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The  complaint  not  being  clear  upon  this  matter,  the 
decree  of  the  court  below  must  be  reversed,  and  the  cause 
remanded  to  ascertain  such  amount 


[Filed  June  18, 1892.] 


;|^^        CHARLES  P.  KELLOGG   &  CO.  v.  D.  H.  MILLER. 

Assignments — Secubkd  Claims — DiyiDKNDe. — A  creditor  whoee  cUdm  is 
secured  by  mortgage  may  prove  the  entire  claim  against  the  estate  of  an. 
insolvent  debtor,  and  receive  from  the  assignee  a  dividend  aooordin^j, 
like  other  creditors,  irrespective  of  his  security,  because  the  courts  wfll 
not  disturb  the  contractual  relations  assumed  in  good  ftith  by  the  debtor 
and  creditor. 

Jackson  county :  L.  R.  Wbbstee,  Judge. 

Defendant  appeals.    Affirmed. 

WiUard  Crawford,  and  Sanderson  Reed^  for  Appellant 

Francis  FUch,  and  C  /.  MacDougaU,  for  Respondents. 

Bean,  J.— On  July  29, 1890,  C.  J.  Kurth  and  John  W. 
Miller,  partners  doing  business  under  the  firm  name  of 
Kurth  &  Miller,  being  insolvent,  made  a  general  assign- 
ment of  all  their  property  to  appellant  D.  H.  Miller  for  the 
benefit  of  their  creditors.  At  the  time  of  the  assignment, 
Kurth  <fe  Miller  were  indebted  to  respondents  Charles  P. 
Kellogg  &  Co.  in  the  sum  of  one  thousand  four  hundred 
and  forty-eight  dollars  and  ninety  cents  on  a  promissory 
note,  for  goods,  wares,  and  merchandise,  which  indebted- 
ness was  secured  by  a  mortgage  upon  certain  real  property 
of  the  probable  value  of  eight  hundred  dollars.  Within 
the  sixty  days  allowed  by  law,  Kellogg  &  Co.  presented  to 
the  assignee  their  claim,  duly  verified,  for  one  thousand 
four  hundred  and  forty-eight  dollars  and  ninety  cents, 
being  the  full  amount  thereof;  and  on  September  13, 189I» 
the  assignee  having  converted  into  money  all  the  property 
of  the  estate  of  Kurth  &  Miller,  except  the  mortgaged  prem- 
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ifles,  the  circuit  court  of  Jackson  county,  in  a  proper  pro- 
ceeding, ordeced  and  adjudged  that  the  assignee  pay  to  all 
the  creditors  of  the  estate,  including  Kellogg  &  Co.,  pro  raJta^ 
according  to  the  amount  of  their  respective  claims,  from 
which  order  this  appeal  is  taken.  The  only  point  raised 
by,  and  to  be  decided  on,  this  appeal,  is  whether  a  creditor 
of  an  estate  in  the  hands  of  an  assignee  under  the  general 
assignment  law,  whose  claim  is  secured  or  partially  secured 
by  a  mortgage  on  real  property,  is  entitled  to  a  dividend 
on  the  face  of  such  claim  without  regard  to  the  value  of 
the  mortgaged  property ;  or  whether  such  creditor  is  com- 
pelled to  rely  upon  his  mortgage  first,  and  is  entitled  to  a 
dividend  only  upon  the  balance  of  his  claim,  if  any,  after 
his  security  is  exhausted.  There  are  some  conflicting  deci- 
sions upon  this  question  in  the  courts  of  this  country  and 
in  England. 

The  law  governing  the  administration  of  estates  in 
bankruptcy,  which  is,  that  creditors  so  secured  shall  have 
dividends  only  on  the  residue  of  their  claims  after  con- 
verting and  applying  the  security,  or  after  deducting  its 
appraised  value,  has  been  applied  sometimes  in  the  settle- 
ment of  an  insolvent  estate,  after  the  death  of  the  debtor, 
or  undor  his  assignment;  but  there  seems  to  be  no  warrant 
for  any  such  application  of  the  bankruptcy  doctrine.  The 
rule  in  bankruptcy  proceeds,  ft  is  generally  said,  upon  the 
express  provisions  of  the  statute  requiring  the  creditor  to 
give  up  his  security  in  order  to  be  entitled  to  prove  his 
whole  debt,  or  if  he  retain  it,  only  proving  for  the  balance 
of  the  debt  after  deducting  the  value  of  the  security  held, 
and  hence  is  not  controlling  upon  a  court  administering  in 
equity  upon  the  estate  of  insolvent  debtors.  By  the  great 
preponderance  of  authority,  the  creditor  has  a  right,  in  the 
absence  of  statute,  to  prove  and  have  dividends  upon  his 
entire  debt,  irrespective  of  the  collateral  security.  (Jones 
on  Pledges,  §  587;  1  Story  Eq.  §  5646;  People  v.  Remingion, 
121  N.  Y.  328;  Allen  v.  Danidsan,  15  R.  I.  481  (overrul- 


408  Eellogo  &  Oa.  v.  Mttxthi,  [Sop.Ot 


Oplnicm  of  ttw  ooort— Bias,  J. 


ing  ICnoidea,  FelUUmer,  13  B.  I.  90;  In  re  BaUs,  118  HI 
524;  59  Am.  Rep.  383;  Paddock  v.  BaUs,  19  III.  App.  470; 
West  V.  Bank  of  BtUland,  19  Yt.  403;  Walker  v.  Baaier,  28 
Vt.  710;  CUken'e  Bank  v.  PaUereon,  78  Ky.  291 ;  JSrom  ▼. 
MenJianitf  Bank,  79  K  C.  244;  Moeee  ▼.  i2an^  2  N.  H. 
488;  M<yrri8  v.  awine,  22  Pa.  St  441;  Kdm's  A^eal,  27 
Pa.  St.  42;  Ora^e  Appeal^  79  Pa.  St  146;  Maem  v.  Bogg^ 
2  My.  &  Cr.  443;  KeUod^e  Case,  L.  B.  3  Chan.  App.  769.) 

These  cases  proceed  upon  the  theory,  that  by  the  can- 
tract  between  the  debtor  and  creditor,  the  creditor  secures 
a  personal  right  against  the  debtor,  and  abo  a  right  to 
proceed  against  the  security  in  case  the  debt  is  not  paid. 
The  debt  or  personal  right  is  the  principal  thing;  the 
security  being  regarded  as  something  collateral,  which 
does  not  reduce  the  debt,  but  only  secures  the  creditor  pro 
tanto  in  case  the  debt  is  not  paid  in  full  by  the  debtor  or 
his  estate.  In  the  absence  of  the  intervention  of  positiye 
or  statutory  law,  this  contract  is  not  varied  or  changed  by 
the  insolvency  of  the  debtor  or  his  assignment,  and  the 
courts  will  not  interfere  with  th^  rights  and  remedies 
which  a  creditor  secures  to  himself  by  contract  Hence 
he  may  prove  against  the  estate  for  the  entire  amount  due 
him,  and  receive  his  dividend  accordingly.  And  this 
comports  with  the  provisions  of  Uie  assignment  law  of  this 
state,  which  requires  the  court  to  **  order  the  assignee  to 
make  from  time  to  time  fair  and  equal  dividends,  among 
the  creditors,  of  the  assets  in  his  hands,  in  proportion  to 
their  claims,"  (Code,  §  3180,) — not  in  proportion  to  their 
claims  less  the  value  of  any  security  they  may  hold. 

Counsel  for  appellant  invoke  the  well-recognized  equi- 
table principle  that  if  a  creditor  have  two  funds  out  of 
which  he  may  make  his  debt,  he  will  be  required  to  resort 
to  that  fund  upon  which  another  creditor  has  no  lien. 
While  this  is  true  as  a  general  rule,  it  must  be  understood 
with  some  qualification,  and  ''is  never  applied  except 
when  it  can  be  done  without  injustice  to  the  creditor, 
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or  other  party  in  interest,  having  a  title  to  the  double 
fund."  (Story's  Eq.  §§  560,  633.)  "In  its  application,  the 
paramount  incumbrancer  must  not  be  delayed  or  incon- 
venienced in  the  collection  of  his  debt,  for  it  would  be 
unreasonable  that  he  should  suffer  because  some  one  else 
has  taken  imperfect  security."  ( 3  Pom.  Eq.  §  1414 ;  Evert- 
ftm  y.  Boothy  19  Johns.  485.)  It  is,  therefore,  thought  this 
principle  has  no  application  to  a  case  like  the  one  at  bar. 
(Fiople  V.  Remingionf  mpra;  Paddock  v.  Bates,  19  111.  App. 
470.) 

We  are  aware  a  different  rule  from  the  one  here  con- 
tended for  is  announced  in  Amory  v.  Francis^  16  Mass.  308 ; 
Formm  v.  Bovidle,  13  Met.  159,  and  Wwrst  v.  Hwrty  13  Iowa, 
515;  but,  with  the  court  of  appeals  of  New  York,  we  think 
that,  "whether  we  look  at  this  question  in  the  light  of 
reason,  or  of  the  adjudged  cases,  the  rule  which  best  com- 
mends itself  to  our  judginent  is  that  which  leaves  the 
contractual  relations  of  the  debtor  and  his  creditor  un- 
changed when  insolvency  has  brought  the  general  estate 
of  the  debtor  within  the  jurisdiction  of  a  court  of  equity 
for  administration  and  settlement  The  creditor  is  entitled 
fo  prove  against  the  estate  for  what  is  due  to  him,  and  to 
receive  a  dividend  upon  that  amount  If  the  collateral 
Securities  are  more  than  sufficient  to  satisfy  any  deficiency 
in  the  payment  of  the  debt  from  the  dividends,  the  per- 
sonal representatives  may  redeem  them  for  the  benefit  of 
the  estate."    {People  v.  Remington,  mpra) 

The  judgment  appealed  from  is  therefore  affirmed. 
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J.  Q.  A.  BOWLBY  bt  al.  v.  CHARLES  W.  SHIVELY 

BT  AL. 

Tn>B  LiLinw— TiTLv  of  State — Pown  or  Salv — Riortb  or  NATieAnox.— 
When  the  state  of  Oregon  was  admitted  into  the  union,  the  title  to  the 
tide  lands  within  its  boundaries  vested  in  the  state,  which  mi^t,  bf 
virtue  thereof;  sell  or  otherwise  dispose  of  all  the  lands  between  bi^  and 
low  tide,  in  fee  simple,  sabject  only  to  the  paimmonnt  rights  of  naTigatSon 
and  oommeroe  over  the  waters. 

Graivt  or  Gbnkbal  GoTnunmrr— UpLuri)  OwKn— Hzoh  Tidi  Mask.— 
By  a  grant  from  the  general  goyemment,  an  upland  owner  of  real  prop- 
erty abutting  upon  tide -water  takes  title  only  to  high  tide  mark. 

Clatsop  county :  Frank  J.  Taylob,  Judge. 

Defendants  appeal    Affirmed. 

This  is  a  suit  to  quiet  title.  The  plaintiffs  allege  in  sub- 
stance that  they  are  the  owners  and  in  possession  of  all  the 
tide  lands  on  the  west  half  of  block  141,  on  all  of  blocks 
126  and  127  and  north  thereof,  and  on  the  west  half  of 
block  146  and  north  thereof,  in  the  city  of  Astoria,  as  laid 
out  by  John  M.  Shively,  by  virtue  of  deeds  from  the  state 
of  Oregon,  more  than  ten  years  prior  to  this  suit;  that 
the  premises  are  within  the  corporate  limits  of  the  city  of 
Astoria ;  that  all  the  wharfing  privileges  and  apportenanoes 
thereto  are  owned  by  the  plaintifiEs;  that  they  have  erected 
and  maintained  a  wharf  in  front  of  block  127;  that  the 
same  extends  out  into  the  Columbia  river;  that  the  defend- 
ants,— husband  and  wife, — pretending  to  act  under  the 
provisions  of  the  Astoria  Sea  Wall  Charter  Act,  passed  Feb- 
ruary, 1891,  attempted,  by  a  written  instrument  filed  and 
recorded  by  them,  to  dedicate  to  the  public,  streets  adjacent 
to  the  premises  of  the  plaintiffs,  except  adjacent  to  blocks 
126  and  127 ;  that  said  instrument  is  void,  and  casts  a  cloud 
upon  the  title  of  plaintiffs,  which  they  ask  to  have  removed, 
and  that  the  defendants  be  enjoined  from  setting  up  any 
title  thereto. 
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The  defendant  G.  W.  Shively  answered  admitting  plain- 
tiffs' possession,  but  denying  their  title  to  the  tide  land  on 
any  of  the  blocks  except  as  to  the  west  half  of  block  146. 
The  allegations  in  the  counter-claim  are  in  substance  that 
John  M.  Shively  and  his  wife,  in  1854,  were  the  owners  in 
fee  of  a  donation  land  claim  embracing  a  large  portion  of 
the  present  city  of  Astoria,  and  that  by  patent  issued  to  them 
in  1865,  the  said  donation  claim  was  bounded  on  the  north 
by  the  Columbia  river;  that  on  the  twentieth  day  of  May, 
1854,  the  said  Shively  and  wife  laid  out  and  caused  to  be 
recorded  a  plat  of  the  original  town  of  Astoria,  and  also  an 
addition  thereto,  known  as  Shively's  addition,  in  which 
was  embraced  all  the  property  In  controversy;  that  the 
land  platted  included  not  only  the  high  land  but  also  the 
tide  lands,  and  a  portion  of  the  bed  of  the  Columbia  river, 
and  that  each  of  the  blocks  was  bounded  by  a  street  sixty 
feet  in  width,  with  the  exception  of  the  north  tier ;  that  a 
portion  of  the  said  blocks  in  vthe  north  tier,  including  said 
block  127,  was  bounded  by  a  way  thirty  feet  in  width,  but 
that  the  remainder  of  the  blocks  in  the  north  tier,  including 
block  146,  was  bounded  by  a  street  sixty  feet  in  width; 
that  block  141  is  partly  above  and  partly  below  ordinary 
high  tide ;  and  that  lying  between  block  141  and  the  main 
channel  of  the  river  are  blocks  126  and  127;  that  north  of 
block  127  is  the  thirty-foot  way  already  mentioned,  and  that 
between  said  way  and  the  ship's  channel  of  the  Columbia 
river  there  is  a  distance  of  some  eight  hundred  feet,  upon 
which  no  lots  or  blocks  were  laid  out  upon  the  plat;  that 
lying  south  of  block  141  is  block  9,  which  is  alleged  to  be 
entirely  upon  the  high  land,  and  is  separated  from  block 
141  by  a  street;  that  block  4  is  partly  above  and  partly 
below  ordinary  high  tide,  and  that  north  of  and  between  it 
and  the  main  channel  is  block  146,  and  that  between  block 
146  and  the  main  channel  is  a  street  sixty  feet  in  width. 
It  is  further  alleged  that  in  February,  1860,  John  M.  Shively 
and  wife  executed  a  deed  to  one  James  Welch  for  blocks 
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146, 126,  and  127,  as  laid  out  and  recorded  on  said  plat» 
and  that  on  the  same  day  they  conveyed  to  Nancy  Welch 
block  9  by  a  similar  description,  and  that  by  various  con- 
veyances the  plaintiffs  have  succeeded  to  the  said  title  of 
the  said  James  and  Nancy  Welch  to  the  said  blocks,  but 
that  the  plaintifiBs  have  no  other  or  further  right  or  title  to 
the  property  in  controversy  other  than  such  as  they  may 
have  derived  from  the  deeds  of  the  board  of  school  land 
commissioners;  that  on  th^  eighteenth  day  of  September, 
1876,  the  state  of  Oregon  conveyed  to  the  plaintiffs  by  deed 
all  the  tide  land  in  block  146,  but  that  no  deed  has  ever 
been  executed  to  any  one  by  the  state  for  any  tide  land 
north  of  said  block  146 ;  and  that  on  the  same  day,  the  state 
conveyed  by  deed  to  plaintiffs,  with  the  following  descrip- 
tion, ''all  the  tide  land  lyin:g  between  ordinary  high  tide 
and  ordinary  low  tide,  lying  both  on  and  ini  front  of  the 
east  half  of  block  5  in  the  tract  known  as  Shively's  Astoria, 
and  including  the  tide  land  on  the  east  half  of  block  145 
in  said  Shively's  Astoria;  also  that  parcel,  being  all  the 
land  lying  between  ordinary  high  tide  and  ordinary  low 
tide,  both  on  and  in  froiit  of  block  9  in  said  Shively's 
Astoria,  including  all  the  tide  laiid  in  block  141  in  said 
Shively's  Astoria,  containing  4.63  acres,  more  or  leas."  It 
is  also  alleged  that  John  M.  Shively,  having  acquired  his 
wife's  interest,  and  never  having  conveyed  away  the  bank 
lots  abutting  and  fronting  on  blocks  141  and  146,  nor  any 
rights  north  of  blocks  127  and  146,  except  as  inferable  from 
the  above  described  conveyances,  did,  on  December  15, 1890, 
convey  to  C.  W.  Shively  all  his  rights  in  the  property  in 
controversy. 

The  defendants  ask  that  they  may  be  decreed  to  be  the 
owners  of  all  the  riparian  and  wharfage  rights  on  block 
141,  and  in  front  thereof  to  the  deep  ship  channel  of  the 
Columbia  river,  except  so  much  thereof  as  is  embraced  in 
blocks  126  and  127,  and  that  they  may  be  decreed  to  be  the 
owners  of  the  riparian  and  wharfage  rights  north  of  and 
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in  front  of  block  4  in  said  town,  to  the  said  deep  ship  chan- 
nel of  the  Columbia  river,  except  in  so  far  as  those  rights 
may  be  embraced  in  block  146.  The  plaintiffs  demurred 
to  the  answer  of  the  defendant  C.  W.  Shively,  setting  up  a 
coonter-claim,  which  was  sustained  by  the  court  below,  etc. 

Sidney  DeU,  and  W.  W.  Cbtton,  for  Appellant& 

/.  Q.  A.  Botolby,  and  FuUon  Bras.,  for  Respondents. 

LoBD,  J. — The  facts  as  stated  above,  for  the  purposes  of 
the  case, may  be  thus  summarized:  That  John  M.  Shively^ 
who  was  the  owner  of  certain  property  on  the  Columbia 
river,  platted  and  laid  it  out  into  blocks  and  lots,  some  of 
which  extended  below  the  line  of  ordinary  high  tide,  and 
some  below  the  line  of  low  tide,  and  that  he  sold  to  James 
Welch  the  blocks  already  described,  lying  below  the  ordinary 
high  tide,  with  reference  to  such  plat,  and  that  the  plaintiffs 
have  succeeded  to  Welch's  title  to  the  same,  and  that  since 
then  the  plaintiffs  have  acquired  by  deed  from  the  state  of 
Oregon  all  the  tide  lands  on  and  in  front  of  said  blocks. 
Under  the  title  and  rights  thus  acquired  by  purchase  from 
the  grantees  of  John  M.  Shi vely  and  from  the  state,  the  plain- 
tiff have  built  and  extended  a  wharf  into  the  Columbia 
river,  which  the  defendants  claim  is  an  invasion  of  their 
property  rights.  This  claim  is  based  on  the  assumption 
that  an  upland  proprietor  of  land  adjacent  to  tidal  waters 
has  certain  rights  in  such  waters  and  the  tide  lands  cov- 
ered by  them  peculiar  to  that  situation,  which  are  not 
enjoyed  in  comnion  with  the  people  at  large;  and  that 
among  them  is  the  right  of  access  to  the  navigable  water 
by  means  of  wharves  over  such  tide  lands,  usually  called  a 
right  of  wharfage,  which  may  be  made  the  subject  of  sale 
and  reservation  by  such  upland  owner.  Hence  it  is  argued 
that  whep  John  M.  Shivriy  sold  and  conveyed  the  blocks 
in  question  with  &eir  appurtenances  with  reference  to  the 
plat  made  by  him,  no  mention  having  been  made  of  such 
wharfage  rights,  he  did  not  part  with  them  by  force  of 
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such  conveyances,  but  that  they  were  impliedly  reserved, 
and  as  a  consequence  the  wharf  of  the  plaintiffs  is  an 
encroachment  on  his  property  rights.  This  assumption  . 
necessarily  excludes  the  idea  that  the  state  may  sell  and 
convey  its  tide  lands  to  a  person  not  holding  under  the 
upland  proprietor,  so  as  to  deprive  such  upland  owner  of 
his  right  of  access  to  the  navigable  water  by  means  of 
wharves  and  piers.  On  the  other  hand,  the  plaintiff  con- 
tend that  the  state  may  sell  and  convey  its  tide  lands,  and 
that  its  grantees  take  them  free  from  any  right  therein  of 
the  upland  owner,  and  subject  only  to  the  paramount  right 
of  navigation  inherent  in  the  public. 

This  proceeds  upon  the  theory  that  the  state  is  vested 
with  the  ju8  privatum  and  the  jus  publicum  supposed  to 
have  been  vested  in  the  crown  and  parliament  in  the 
navigable  waters  and  the  soil  under  them.  The  distinc- 
tion between  such  rights  has  been  thus  stated  by  Eabl,  Jj 
**  From  the  earliest  times  in  England,  the  law  has  vested 
the  title  to,  and  the  control  over,  the  navigable  waters 
therein  in  the  crown  and  parliament  A  distinction  was 
taken  between  the  mere  ownership  of  the  soil  under  water, 
and  the  control  over  it  for  public  purposes.  The  owner- 
ship of  the  soil  analagous  to  the  ownership  of  dry  land 
was  regarded  as  ju8  privatum^  and  was  vested  in  the  crown; 
but  the  right  to  use  and  control  both  the  land  and  water 
was  deemed  a  jus  publicum^  and  was  vested  in  parliament 
The  crown  could  convey  the  soil  under  water  so  as  to  give 
private  rights  therein,  but  the  dominion  and  control  over 
the  waters,  in  the  interests  of  commerce  and  navigation, 
for  the  benefit  of  all  the  subjects  of  the  kingdom,  could  be 
exercised  only  by  parliament  In  this  country,  the  state 
has  succeeded  to  all  the  rights  of  both  crown  and  parlia- 
ment in  the  navigable  waters  and  the  soil  under  them,  and 
here  the  jus  privatum  and  the  jus  publicum  are  both  vested 
in  the  state."  {Langdon  v.  Mayor,  93  N.  Y.  155.)  Hence  it 
is  argued  for  the  plaintiffs  that  a  patent  of  the  United 
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States  to  a  grant  of  land  bounded  by  tide  water  limits  the 
land  conveyed  to  high-water  mark,  and  gives  the  grantee 
no  private  or  exclusive  right  whatever  below  that;  that 
sach  a  grant  is  exclusively  a  conveyance  of  dry. land 
precisely  as  if  it  were  bounded  on  all  sides  by  dry  land; 
that  the  state  is  the  owner  of  the  soil  under  water,  or  the 
tide  lands,  and  as  such  owner  may  sell  and  convey  such 
tide  lands,  and  that  its  grantees  may  use  and  improve 
ihem  by  the  erection  of  wharves,  docks,  or  buildings,  sub- 
ject only  to  the  paramount  right  of  navigation,  and  that, 
as  a  consequence,  upon  the  facts,  the  defendants  have  no 
private  or  exclusive  rights  whatever  below  high-water 
mark,  or  any  property  rights,  wharfage,  or  otherwise,  in 
the  premises.  This  conclusion,  it  is  insisted,  is  in  harmony 
with  our  own  adjudication,  is  the  only  principle  upon 
which  they  can  be  sustained,  and  that  the  profession  and 
people  have  so  understood  and  acted  upon  them  when 
dealing  with  such  lands;  so  that  a  decision  now  adverse 
to  ihem  would  tend  to  greatly  disturb  titles.  It  must  be 
admitted,  if  this  is  a  proper  exposition  of  the  law  or  deduc- 
tion from  it,  as  adjudged  by  this  court,  no  matter  what 
might  be  our  personal  view,  if  the  question  were  res  inteffra, 
it  ought  still  to  be  adhered  to. 

Upon  the  admission  of  the  state  into  the  union,  the  tide 
lands  became  the  property  of  the  state,  and  subject  to  its 
jurisdiction  and  disposal.  In  pursuance  of  this  power,  the 
state  provided  for  the  sale  and  disposal  of  its  tide  lands 
by  the  act  of  1872,  and  the  amendments  of  1874  and  1876. 
(Laws,  1872, 129;  id.  1874, 77;  id.  1876,  70.)  By  virtue  of 
these  acts,  the  owner  or  owners  of  any  land  abutting  or 
fronting  upon  or  bounded  by  the  shore  of  the  Pacific 
ocean,  or  of  any  bay,  harbor,  or  inlet  of  the  same,  and 
rivers  and  their  bays  in  which  the  tide  ebbs  and  flows, 
within  this  state,  were  given  the  right  to  purchase  all  the 
tide  lands  belonging  to  the  state  in  front  of  the  lands  so 
owned,  within  a  certain  time  and  upon  conditions  pre- 
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scribed ;  and  providing  further,  that  in  case  such  owner  or 
owners  did  not  apply  for  the  purchase  of  such  tide  lands; 
or  having  applied,  failed  to  prosecute  the  same  as  provided 
by  law,  then  that  such  tide  lands  shall  be  open  to  purchase 
by  any  other  person  who  is  a  resident  and  citizen  of  the 
state  of  Oregon ;  but,  in  consideration  of  the  fact  that  prior 
to  1872,  as  it  would  seem,  these  lands  had  been  dealt  with 
a6  private  property,  and  sometimes  improved  by  expensive 
structures,  the  acts  further  provided  in  such  cases,  that 
where  the  bank  owners  had  actually  sold  the  tide  lands, 
then  the  purchaser  of  the  tide  land  from  the  bank  owDer, 
or  a  previous  bank  owner,  should  have  the  right  to  pa^ 
chase  from  the  state. 

These  statutes  are  based  on  the  idea  that  the  state  is 
the  owner  of  the  tide  lands,  and  has  the  right  to  di^se  of 
them;  that  there  are  no  rights  of  upland  ownership  to 
interfere  with  this  power  to  dispose  of  them  and  convey 
private  interests  therein,  except  such  as  the  state  saw  fit  to 
give  the  adjacent  owners,  and  to  acknowledge  in  them  and 
their  grantees  when  they  had  dealt  with  such  tide  lands 
as  private  property,  subject,  of  course,  to  the  paramount 
right  of  navigation  secured  to  the  public.  These  statutes 
have  been  largely  acted  upon,  and  many  titles  acquired 
under  them  to  tide  lands.  In  the  various  questions  relat- 
ing to  tide  lands  which  have  come  before  the  judiciary, 
the  validity  of  these  statutes  has  been  recognized  and 
taken  for  granted,  though  not  directly  passed  upon.  This 
will  become  manifest  in  the  examination  of  the  decisions 
of  this  court  upon  the  state's  ownership  of  the  tide  lands, 
and  the  effect  of  its  conveyances  of  the  same. 

In  Hmman  v.  Warrenf  6  Or.  411,  the  land  in  dispute 
was  tide  land  on  the  Columbia  river,  and  was  embraced 
within  the  description  of  land  patented  to  John  McGlure 
and  wife  by  the  United  States.  The  plaintiff  claimed  title 
to  it  by  a  chain  of  conveyances  from  the  McClures,  and 
the  defendant  by  deed  from  the  state.    "Upon  these  facts," 
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McArthur,  J.,  said,  "two  questions  arise:  1.  Do  the  tide 
lands  belong  to  the  state?  2.  Did  the  patent  of  the  United 
States  invest  in  the  McClures  any  estate  in  the  land  lying 
between  the  north  line  of  their  claim,  as  described  in  the 
patent,  and  the  line  which  marks  the  ordinary  high  tide? 
In  answer  to  the  first  question,  our  response  is,  that  the  tide 
lands — those  that  are  covered  and  uncovered  by  the  ebb 
and  flow  of  the  sea — belong  to  the  state  of  Oregon  by 
virtue  of  its  sovereignty.  This  doctrine  is  the  clear  result 
of  the  principle  announced  in  all  the  cases  from  PoUard'a 
Lessees  v.  Hagan,  3  How.  *212,  to  Barney  v.  Keokuk,  4  Otto, 
324  *  *  *  As  the  state  became  the  owner  of  the  tide 
lands,  it  had  the  power,  under  the  provisions  of  the  act 
providing  for  the  sale  of  such  lands,  (Miss.  Laws,  644,)  to 
sell  the  same.  It  has,  however,  no  authority  to  dispose  of 
its  tide  lands  in  such  a  manner  as  may  interfere  with  the 
free  and  untrammeled  navigation  of  its  rivers,  bays,  inlets, 
and  the  like.  The  grantees  of  the  state  took  the  land 
subject  to  every  easement  growing  out  of  the  right  of  navi- 
gation inherent  in  the  public.  The  second  question  finds 
its  solution  in  the  application  of  the  familiar  principle  that 
*a  grant  of  land  adjacent  to  a  navigable  river,  below  the 
farthest  point  inland  to  which  the  neap  tide  flows,  extends 
only  to  the  meander  line  of  high  tide.'  It  is  of  no  conse- 
qnence  that  the  calls  of  the  McClure  patent  place  the  north 
line  between  high-  and  low- water  mark." 

Upon  the  first  question,  the  court  holds  that  the  tide 
lands — the  land  in  controversy  being  such — belong  to  tho 
state  by  virtue  of  its  sovereignty.  Some  contention  is  made 
ttiat  the  phrase  which  describes  the  ownership  of  the  state 
as  being  "by  virtue  of  its  sovereignty,"  indicates  that  tho 
title  held  by  the  state  to  such  lands  is  as  trustee  for  tho 
pubUc,  and  not  as  absolute  owner,  capable  of  conveying 
private  rights  therein,  subject  only  to  the  paramount  right 
of  navigation ;  but  the  use  of  this  phrase  in  that  case  was 
not  designed  to  convey  that  meaning,  when  considered  with 
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reference  to  the  whole  decision.  The  contention  was,  that 
the  title  of  the  tide  lands,  before  the  admission  of  the  state 
into  the  Union,  was  in  the  United  States,  and  subject  to  its 
disposal ;  and  as  it  had  granted  away  by  its  patent  the  tide 
lands  in  question  before  the  state  was  admitted,  no  rights 
of  the  state  ever  attached  to  them.  The  court  refused  to 
accede  to  this  view,  but  adopting  the  reasoning  of  PoUard!s 
Lessees  v.  Hagan,  supra^  held  that  the  state,  upon  its  admis- 
siofi  into  the  Union,  became  the  owner  of  the  tide  lands, 
not  as  a  grantee  of  the  United  States,  but  by  virtue  of  its 
sovereignty,  that  the  state  had  the  right  to  dispose  of  such 
tide  lands  under  the  provisions  of  the  statutes  referred  to 
providing  for  their  sale,  and  that  its  grantees  took  them 
subject  only  to  the  paramount  right  of  navigation  existing 
in  favor  of  the  public.  The  decision,  therefore,  is  based  on 
the  idea  that  the  state  has  a  jus  privatum  in  the  tide  lands 
distinguishable  from  the  jus  publicum,  which  it  may  sell  eo 
as  to  convey  private  interests  therein;  hence  the  phrase,  by 
virtue  of  its  sovereignty,  was  not  intended  to  preclude  any 
private  use  by  the  state's  grantee  which  did  not  interfere 
with  the  public  rights.  All  this  becomes  more  plain  when 
the  decision  is  considered  with  reference  to  the  answer  given 
by  the  court  to  the  second  question;  namely,  "that  a  grant 
of  .land  adjacent  to  a  navigable  river  below  the  farthest 
point  inland  to  which  the  neap  tide  flows,  extends  only  to 
the  meander  lines  of  high  tides."  This  conclusion  rendered 
the  fact  that  th^  line  of  the  McClure  patent  included  the 
tide  lands  in  controversy  of  no  consequence  or  effect;  his 
grant  being  bounded  by  the  Columbia  river,  or  tide  water, 
limits  the  land  conveyed  to  the  line  of  ordinary  high  tide, 
and  consequently  gave  him  no  estate,  or  exclusive  rights 
below  that 

That  this  Is  the  proper  deduction  to  be  drawn  from  the 
decision  upon  this  point,  is  made  still  more  manifest  by  the 
language  of  Boisb,  J.,  in  Parker  v.  Taylor,  7  Or.  446,  wherein 
he  says:    "As  before  statedi  the  patent  from  the  United 
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States  conferred  on  the  patentee  no  right  to  the  tide  lands 
lying  between  high  and  low  water.  These  were  the  prop- 
erty of  the  state  and  absolutely  at  its  disposal.  Its  deed 
gives  to  them — the  grantees  of  the  state — the  same  fee 
simple  title  to  the  tide  lands  as  the  patent  from  the  United 
States  gave  to  the  land  above  high  tide."  This  language 
is  based  on  the  idea  that  the  state  has  a  jus  privcUum  in  the 
tide  lands ;  and  its  grantees  take  them  free  from  any  right 
or  easement  therein  by  the  upland  owner,  and  subject  only 
to  the  paramount  right  of  navigation  inherent  in  the  pub- 
lic. It  excludes  the  idea  that  the  title  of  the  state,  or  its 
grantee,  to  the  tide  land  is  subject  to  an  easement  or  right 
of  wharfage  over  the  land  as  a  natural  right  in  the  upland 
proprietor.  It  is  impossible,  as  counsel  say,  that  the  tide 
land  should  be  subject  to  this  servitude,  if  the  grantee  of 
the  state  takes  ''  the  same  fee  simple  title  to  the  tide  land  as 
the  patent  gave  to  the  land  above  high  tide."  Moreover, 
in  the  same  opinion,  after  stating  that  "the  tide  lands  lying 
between  high-  and  low-water  mark  belong  to  the  state,  and 
can  be  sold  by  it,"  and  that  "  the  state  has  the  power  to 
provide  for  and  regulate  wharves,  as  it  had  done  by  act  of 
the  legislature,"  Boise,  J.,  says :  "  Land  situated  as  this  is, 
covered  with  shoal  water,  may,  under  proper  regulations 
by  the  state  and  municipal  authorities,  be  reclaimed  from 
the  sea  by  filling  in  or  by  driving  piles  and  building  on 
them,  and  becomes  private  property  and  tiie  subject  of  sale 
the  same  as  any  other  property." 

This  view,  that  the  state  is  the  absolute  owner  of  the 
tide  lands,  free  from  any  easement  of  the  upland  owner 
th^ein,  and  subject  only  to  the  paramount  right  of  naviga- 
tion, is  still  further  illustrated  in  the  case  of  Parkers  v.  Rogers^ 
8  Or.  183.  In  that  case,  the  court  was  considering  the  ques- 
tion of  wharf  rights  in  connection  with  the  right  of  a 
person  who  has  purchased  tide  lands  of  a  riparian  proprie- 
tor to  a  deed  from  the  state  to  such  tide  land,  if  he  makes 
his  application  to  purchase  the  same  in  the  time  allowed 
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by  statute,  which  necessarily  involved  the  consideration  of 
the  act  of  1872,  and  the  act  of  1874  amendatory  thereof, 
supra^  and  their  purpose  and  effect;  and  Boise,  J.,  said: 
"  Though  the  state  was  under  no  legal  obligation  to  recog- 
nize  the  rights  of  either  the  riparian  owner  or  those  who 
had  occupied  these  tide  lands,  still  the  legislature,  consider- 
ing the  facts  that  these  lands  had  been  dealt  with  as  private 
property,  and  improved  sometimes  by  the  erection  of  expen- 
sive structures,  which  were  of  a  great  advantage  to  com- 
merce, made  what  w6  think  wise  and  just  provisions  for 
the  protection  of  those  who  had  spent  their  money  in  pur- 
chasing and  improving  these  lands."  While  every  one  must, 
as  the  court  says,  regard  these  acts  of  the  legislature  as  wise 
and  just  under  the  circumstances,  yet,  to  avoid  misappre- 
hension, the  court  is  just  as  particular  to  say  that  the  state 
was  under  ''no  legal  obligation  to  recogniase  such  rights"; 
and  €U9  a  consequence,  if  the  state  had  not  done  so,  neither 
the  upland  owners  nor  the  purchasers  from  them  would 
have  had  any  rights  whatever  in  the  tide  lands.  In  effect, 
it  seems  to  us,  in  view  of  previous  adjudications,  as  equiva- 
lent to  saying  that  an  upland  owner  on  tidal  waters  has  no 
rights  as  against  the  state  or  its  grantees  to  extend  wharves 
in  front  of  his  land,  or  to  any  private  or  exclusive  rights 
whatever  in  the  tide  lands,  except  as  he  has  derived  them 
from  the  statute.  It  is  true,  the  legislatureof  this  state  had 
made  provision  by  which  the  upland  owner  withiu  the 
corporate  limits  of  any  incorporated  town  might  build 
wharves  prior  to  the  acts  of  1872  and  1874,  supra;,  'but 
within  the  purview  of  our  adjudications,  it  would,  as  a 
matter  of  power,  have  been  equally  competent  to  have  given 
this  privilege  to  others.  (  HilPs  Code,  §  4227.)  But  this  act 
is  not  a  grant:  it  simply  authorizes  upland  owners  on  navi- 
gable rivers  within  the  corporate  limits  of  any  incorporated 
town  to  construct  wharves  in  front  of  their  land;  it  does 
not  vest  any  right  until  exercised ;  it  is  a  license,  revocable 
at  the  pleasure  of  the  legislature,  until  acted  upon  or  availed 
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of.  {Eisenbach  v.  Haifidd,  2  Wash.  St  236.)  Shively  did 
not  avail  himself  of  the  license,  nor  is  there  is  any  pretense 
to  that  effect.  The  plaintiffs  have  built  a  wharf  upon  and 
in  front  of  their  tide  land.  If  the  act  is  as  applicable  to 
tide  lands  as  upland  on  navigable  waters,  they  have  exer- 
cised the  right  The  language  of  the  act  is,  "  the  owner  of 
any  land  lying  upon  any  navigable  stream  or  other  like 
water,"  which  would  seem  to  apply  to  the  owner  of  tide 
land ;  but,  however  this  may  be,  the  act  has  already  received 
a  construction  from  this  court 

In  Parker  v.  RodgerSf  supray  after  quoting  this  language 
of  the  act,  Boise,  J.,  said,  in  speaking  for  the  court:  ''We 
are  aware  that  it  is  a  general  rule  that  what  is  appurtenant 
to  land  passes  with  it,  being  an  incorporeal  hereditament ; 
but  the  right  to  build  a  wharf  on  the  land  of  the  state  below 
high  water  is  a  franchise  which  attaches  to  the  tide  land, 
and  is  appurtenant  to  it  rather  than  to  the  adjacent  land, 
for  it  can  be  severed  from  the  adjacent  land,  and  enjoyed 
without  it"  This  is  predicated  upon  the  idea  that  without 
the  act  an  upland  owner  would  have  no  right  to  build  a 
wharf  over  the  land  of  the  state  or  tide  lands,  because  the 
right  or  franchise  attaches  to  the  tide  land,  and  is  appurte- 
nant to  ity  and  not  to  the  adjacent  land.  The  grantor  of 
the  defendants  did  not  avail  himself  of  the  license  under 
the  act;  but  the  plaintiffs,  as  owners  of  the  tide  lands,  have 
built  a  wharf;  and  in  view  of  our  adjudications,  it  is  diffi- 
cult to  understand  from  what  other  source  the  right  claimed 
by  the  defendants  is  to  be  derived.  In  the  cases  decided 
by  this  court,  which  have  succeeded  those  mentioned,  no 
other  or  different  opinion  in  respect  to  the  ownership  of  the 
tide  land  has  been  expressed  by  the  court,  or  by  any  judge 
authorized  to  speak  for  it 

In  Wilson  v.  Wdch,  12  Or.  363,  Thayer,  J.,  undertook  to 
express*  his  own  and  a  different  view,  not  necessary  to  the 
decifidon  of  the  case,  and  the  other  members  of  the  court 
expressly  refused  to  concur  except  in  the  result    In  McCann 
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V.  0.  R.  &  N.  Co,  13  Or.  462,  the  same  judge,  recognizing  that 
his  opinions  upon  that  subject  would  not  meet  with  the 
concurrence  of  his  associates,  especially  in  consideratioD  of 
the  fact  that  his  particular  view  was  not  necessary  to  th« 
decision  of  the  case,  said :  "  I  have  for  some  time  main- 
tained a  different  view  from  that  of  my  associates  upon  the 
bench,  and  also  from  that  expressed  in  the  opinion  of  some 
of  our  predecessors  in  adjudged  cases,  regarding  the  nature 
of  the  state's  title  to  lands  between  high  and  low  water 
mark.  *  *  *  My  opinion  upon  the  subject  was  expressed 
in  Wilson  v.  Welch,  12  Or.  353.  *  *  *  I  still  adhere  to 
that  opinion.  *  *  *  But  waiving  that  view  of  the  ques- 
tion, and  conceding  that  the  state  is,  as  some  of  the  authori- 
ties have  said,  the  owner  in  fee  of  the  lands  referred  to,  and 
can  grant  them,  with  the  incidental  rights  of  the  shore  or 
bank  owner,  to  any  private  person  the  state  government 
may  please  to  favor,  and  still  I  do  not  see  how  the  appellant 
can  be  entitled  to  the  relief  claimed  under  the  provisiona 
of  said  chapter  63  of  the  laws  of  the  state."  As  this  quota- 
tion explains  the  situation,  it  is  hardly  necessary  to  make 
any  comment,  other  than  to  say  that  the  "different  view" 
his  associates  maintained,  so  far  as  I  was  concerned,  was 
that  "  the  opinion  of  our  predecessors  in  the  adjudged  cases" 
should  be  regarded  as  settled  law,  which  could  not  be  dis- 
regarded without  disturbing  titles  and  bringing  disaster 
perhaps  upon  those  who  had  accepted  and  acted  upon  those 
decisions  as  the  law  of  the  state. 

In  Parker  v.  Packing  Co.  17  Or.  510,  the  only  question 
in  the  case  was  whether  ejectment  would  lie  to  recover  a 
wharfage  right,  and  the  court  was  agreed  that  it  would  not. 
In  the  preparation  of  his  opinion,  however,  Thayeb,  J^ 
expressed,  as  usual,  his  "different  view,"  but  witliont  the 
concurrence  of  his  associates,  which,  by  some  oversight,  is 
not  noted  in  the  case.  As  these  expressions  of  his  personal 
views  are  so  purely  obiierj  especially  in  view  of  the  preoed- 
iiig  cases,  the  uonconcurrenoe  of  his  associates  in  them  was 
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hardly  necessary  to  avoid  misapprehension.  It  has  been 
deemed  necessary  to  review  ''the  opinions  of  some  of  our 
predecessors  in  adjudged  cases  regarding  the  nature  of  the 
state's  title  to  lands  between  high-  and  low-water  mark/' 
for  the  purpose  of  showing  that  these  decisions  are  the 
foundation  of  the  doctrine  in  this  state, — that  the  state  may 
^11  and  convey  its  tide  lands,  and  that  its  grantees  take 
them  free  from  any  right  therein  by  the  upland  owner,  and 
subject  only  to  the  paramount  right  of  navigation  inherent 
in  the  public;  tiiat  this  doctrine  of  the  nature  of  the  state's 
title  to  tide  lands  was  so  understood  to  have  been  adjudged 
in  those  cases  by  Thayer,  J.,  and  his  associates,  and  was 
the  producing  cause  of  his  "diflferent  view";  that  Judge 
Thayer  himself  never  understood  or  claimed  that  he  was 
speaking  for  the  court  in  the  expression  of  such  views,  and 
that  the  nonconcurrence  of  his  associates  in  them,  in  the 
first  instance,  was  n<»ted  to  avoid  misapprehension,  and  for 
the  reason  that  ''the  adjudged  cases"  had  become  the 
foundation  of  many  titles  and  the  law  of  the  state,  and 
ought  not  to  be  dip^»  rbed; — considerations  which  my  pres- 
ent associates  think  ought  still  to  govern  us  and  to  be 
adhered  to,  leaving  out  of  view  the  stronger  reason  that 
"the  opinions  of  our  predecessors  in  the  adjudged  cases" 
are  the  better  and  more  correct  exposition  of  the  law  of 
tlie  nature  of  the  state's  title  to  the  tide  lands.  Nor  is  this 
doctrine  peculiar  to  this  state.  In  our  neighbor  state, 
Washington,  the  right  of  the  state  to  dispose  of  its  tide 
land  free  from  any  easement  of  the  upland  owner,  is  main- 
tained in  a  well-considered  opinion  in  Eisenbach  v.  Hatfield, 
2  Wash.  353.  That  state,  like  our  own,  is  largely  affected 
by  this  question,  and  it  is  desirable  that  the  rule  of  decision 
in  the  two  states  should  be  uniform.  It  certainly  would  be 
unfortunate  if  different  rules  should  be  established  for  either 
side  of  the  Columbia  river. 

The  cases  regarded  as  leading  in  favor  of  this  doctrine, 
are  Stevens  y.Paterson  etc.  R.  B.  Co.  34  N.  J.  L.  532,  and 
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Govid  Y.  Hvdson  R  R  Co.  6  N.  Y.  522.  In  the  former  of 
these,  Beasley,  C.  J.,  said:  ''That  lands  under  water, 
including  the  shore  of  tide  water  in  New  Jersey,  belong 
absolutely  to  the  state,  which  has  the  power  to  grant  them 
to  any  one  free  from  any  right  to  the  riparian  owner  in 
them."  This  language,  and  the  uses  to  which  the  tide  land 
was  put  not  being  in  aid  of  navigation,  flouts  the  idea  that 
the  right  of  disposal  as  against  the  upland  owner  was 
intended  to  be  limited  in  its  application  to  public  usee. 
In  the  latter  of  these  eases,  Oould  v.  Hudson  R  ROo.  mpra^ 
it  was  held  by  the  court  of  appeals  that  an  owner  of  upland  along 
high^water  line  on  the  Hudson  river  has  no  exclusive  ripariao 
rights  below  that  line,  and  brace  sustained  no  legal  damage 
from  a  railroad  embankment  built  under  a  grant  from  the  state 
which  cut  off  his  access  to  the  river.  This  decision  is  a  rule 
of  property  in  that  state,  and  has  never  been  questioDed. 
Other  cases  in  which  the  same  doctrine  has  been  held,  are  Pa, 
R.  R.  Co.  V.  N.  Y.  R.  R  Co.  23  N.  J.  Eq.  157;  MaJttheium 
etc.  Sugar  Refinery  Co.  v.  Jersey  OUy,  26  N.  J.  Eq.  276;  In  re 
Water  Ccmmisaioners,  3  Eds.  Ch.  *290;  Oetiy  v.  Hudson  R  R 
Co.  21  Barb.  617;  Tondin  v.  Railroad  Co.  32  Iowa,  106;  7 
Am.  Rep.  106;  Canal  Com.  v.  People,  5  Wend.  423;  People 
V.  Canal  AppiXLisers,  33  N.  Y.  461;  MonongaJiela  Nav.  Cb.  v. 
Cbona,  6  W.  &  S.  101;  McKeen  v.  Del.  Canal  Co.  49  Pa.  St.  424.) 
Nor  does  the  supreme  court  of  the  United  States  assert 
any  doctrine  to  the  contrary.  It  recognizes  the  fact  that 
the  rights  of  the  upland  owner  are  matters  of  legislation 
and  usage  in  the  several  states,  and  applies  the  law  of  the 
state  accordingly.  This  is  illustrated  in  the  case  of  Hobo- 
ken  V.  Pa.  R  R  Co.  124  U.  S.  656,  in  which  Mr.  Justice 
Matthews  states  and  applies  the  law  of  New  Jersey,  as 
adjudged  in  J^evens  v.  Paterson,  supra.  In  the  absence  of 
legislation  or  usage  in  the  several  states,  they  declare  that 
the  common  law  rule  would  govern  the  rights  of  the 
riparian  proprietor,  and  that  by  that  law  the  title  to  the 
tide  lands  is  in  the  state.    In  Weber  v.  State  Harbor ; 
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iionen,  18  Wall.  65,  Mr.  Justice  Field,  after  stating  that  it 
was  not  necessary  to  controvert  the  doctrine  of  Yaies  v. 
MUtDaukeBy  10  Wall.  497,  for  reasons  quite  apparent,  pro- 
ceeds to  say :  "  Nor  is  it  necessary  to  controvert  the  proposi- 
tion that  in  several  of  the  states,  by  general  legislation  and 
immemorial  usage,  the  proprietor  whose  land  is  bounded 
by  the  shore  of  the  sea,  or  of  an  arm  of  the  sea,  possesses  a 
similar  right  to  erect  a  wharf  or  pier  in  front  of  his  land, 
extending  into  the  waters  to  the  point  where  they  are 
navigable.  In  the  absence  of  such  legislation  or  usage, 
however,  the  common  law  would  govern  the  rights  of  the 
proprietor,  at  least  in  those  states  where  the  common  law 
obtains.  By  that  law  the  title  to  the  shore  of  the  sea,  and 
of  the  arms  of  the  sea,  and  in  the  soils  under  tide  water, 
is,  in  England,  in  the  king,  and  in  this  country,  in  the 
state.  *  *  *  Upon  the  admission  of  California  into 
the  union  upon  equal  footing  with  the  original  states, 
absolute  property  in,  and  dominion  and  sovereignty  over, 
all  soils  under  the  tide  waters  within  her  limits  passed 
to  the  state,  with  the  consequent  right  to  dispose  of  the 
title  to  any  part  of  said  soils  in  such  manner  as  she  might 
deem  proper,  subject  only  to  the  paramount  right  of  navi- 
gation over  the  waters,  so  far  as  such  navigation  might 
be  required  by  the  necessities  of  commerce  with  foreign 
nations,  or  among  the  several  states,  the  regulation  of 
which  was  vested  in  the  general  government." 

In  Hardin  v.  Jordan,  140  U.  S.  371,  Mr.  Justice  Bradley 
said:  "With  regard  to  grants  of  the  government  for  lands 
bordering  on  tide  water,  it  has  been  distinctly  settled  that 
they  only  extend  to  high-water  mark,  and  that  the  title 
to  the  shore  and  lands  under  water  in  front  of  lands  so 
granted,  inures  to  the  state  within  which  they  are  situated, 
if  a  state  has  been  organized  and  established  there.  Such 
title  to  shores  and  land  under  water  is  regarded  as  inci- 
dental to  the  sovereignty  of  the  state, — a  portion  of  the 
royalties  belonging  thereto  and  held  in  trust  for  the  public 
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purposes  of  navigation  and  fishery, — and  cannot  be  re- 
tained or  granted  out  to  individuals  by  the  United  States. 
PoUard^B  Leasees  v.  Hagan^  3  How.  212;  GoodtiUe  v.  Kibbe, 
9  How.  471;  Weber  v.  Commissioners^  18  Wall.  57.)  Such 
title  being  in  the  state,  the  lands  are  subject  to  state 
regulation  and  control,  under  the  condition,  however,  of 
not  interfering  with  the  regulations  which  may  be  made 
by  congress  with  regard  to  public  navigation  and  com- 
merce. The  state  may  even  dispose  of  the  usufruct  of 
such  lands,  as  is  frequently  done  by  leasing  oyster  beds  in 
them  and  granting  fisheries  in  particular  localities;  also, 
by  reclamation  of  submerged  flats  and  erection  of  wharves 
and  piers  and  other  adventitious  aids  of  commerce.  Some- 
times large  areas  so  reclaimed  are  occupied  by  cities,  and 
are  put  to  other  public  or  private  uses,  state  control  and 
ownership  therein  being  supreme,  subject  only  to  the  para- 
mount authority  of  congress  in  making  regulations  of  com- 
merce, and  in  subjecting  the  lands  to  the  necessities  and  uses 
of  commerce.  (Manchester  v.  Mass.  139  U.  S.  240;  Smith  v. 
Maryland,  18  How.  71;  McOready  v.  Virginia,  94  U.  S.  391; 
MaHin  v.  WaddeU,  16  Pet  *367;  Den  v.  Jersey  Co.  15  How. 
"^  426.)  This  right  of  the  states  to  regulate  and  control  the 
shores  of  tide  waters  and  the  land  under  them,  is  the  same 
as  that  which  is  exercised  by  the  crown  in  England.  In 
this  country,  the  same  rule  has  been  extended  to  our  great 
navigable  lakes,  which  are  treated  as  inland  seas ,  and  also, 
in  some  of  the  states,  to  navigable  rivers,  as  the  Mississippi, 
the  Missouri,  the  Ohio,  and  in  Pennsylvania  to  all  perma- 
nent  rivers  in  the  state ;  but  it  depends  on  the  law  of  each 
state  to  what  waters  and  to  what  extent  this  prerogative  of 
the  state  over  the  lands  under  water  shall  be  exercised.  In 
the  case  of  Barney  v.  Keokuk,  94  U.  S.  324,  we  held  that  it 
is  for  the  several  states  themselves  to  determine  this  ques- 
tion; and  if  they  choose  to  resign  to  the  riparian  proprie- 
tors rights  which  properly  belong  to  them  in  their  sovereign 
capacity,  it  is  not  for  others  to  raise  objections," 
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From  all  this  it  appears  that  when  the  state  of  Oregon 
was  admitted  into  the  union,  the  tide  lands  became  its 
pioperty  and  subject  to  its  jurisdiction  and  disposal;  that 
in  the  absence  of  legislation  or  usage,  the  common  law  rule 
would  govern  the  rigl^ts  of  the  upland  proprietor,  and  by 
that  law  the  title  to  them  is  in  the  state;  that  the  state  has 
the  right  to  dispose  of  them  in  such  manner  as  she  might 
deem  proper,  as  is  frequently  done  in  various  ways,  and 
whereby  sometimes  large  areas  are  reclaimed  and  occupied 
by  cities,  and  are  put  to  public  and  private  uses,  state  <;on- 
trol  and  ownership  therein  being  supreme,  subject  only  to 
the  paramount  right  of  navigation  and  commerce.  The 
whole  question  is  for  the  state  to  determine  for  itself;  it  can 
say  to  what  extent  it  will  preserve  its  rights  of  ownership 
in  them,  or  confer  them  on  others.  Our  state  has  done  that 
by  the  legislation  already  referred  to,  and  our  courts  have 
declared  its  absolute  property  in  and  dominion  over  the 
tide  lands,  and  its  right  to  dispose  of  its  title  in  such 
manner  as  it  might  deem  best,  unaffected  by  any  ''legal 
obligation  to  recognize  the  rights  of  either  the  riparian 
owners,  or  those  who  had  occupied  such  tide  lands,"  other 
than  it  chose  to  resign  to  them,  subject  only  to  the  para- 
moi(nt  right  of  navigation  and  the  uses  of  commerce. 
From  these  considerations  it  results,  if  we  are  to  be  bound 
by  the  previous  adjudications  of  this  court,  which  have 
become  a  rule  of  property,  and  upon  the  faith  of  which 
important  rights  and  titles  have  become  vested,  and  large 
expenditures  have  been  made  and  incurred,  that  the  defend- 
ants have  no  rights  or  interests  in  the  lands  in  question* 
Upon  this  point  there  is  no  diversity  of  judgment  among 
ns.  We  all  think  that  the  law  as  adjudicated  ought  not  ta 
be  disturbed,  independent  of  other  reasons  and  authorities 
suggested  in  its  support  Speaking  only  for  myself,  I  own 
that  if  the  question  in  respect  to  riparian  ownership  was 
res  irUegra,  I  am  inclined  to  the  opinion  that  the  owner  of 
the  upland  on  tide  water  has  certain  rights^  arising  from 
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his  adjacency  to  such  waters,  subordinate,  however,  to  their 
use  by  the  public  for  navigation  and  fishing,  which  are  not 
enjoyed  in  common  with  the  public.  But  for  the  reasons 
suggested,  I  have  felt  bound  to  adhere  to  the  law  as  adjudged 
by  our  predecessors. 

It  is,  therefore,  the  unanimous  opinion  of  this  court,  that 
there  was  no  error,  and  that  the  judgment  must  be  affiimed. 


[Filed  June  18^18921] 

T.  E.  HOGG  v.  M.  M.  DAVIS. 

Tins  Lands — Titlb  of  State — Stabs  Decibib. — On  the  authority  of  BawS>s 
Y.  Shively,  ante,  ilO,  it  IB  AeM,  that  the  Ude  to  the  tide  lands  in  tlie  slito 
vested  in  the  state  when  it  was  admitted  into  the  onion* 

Benton  county:  M.  L.  Pipes,  Jud^e. 

Defendant  appeals.    Affirmed* 

J.  K.  Weatherfordf  for  Appellant. 

J.  R.  Bryson^  and  Dolph^  BeUmgeTj  MaXUny  &  SifMn^  for 
Respondent. 

Lord,  J. — This  is  a  suit  to  restrain  the  defendant  Dayis 
from  erecting  a  building  on  certain  tide  lands  belonging 
to  the  plaintiff  in  Benton  county.  The  complaint  alleges, 
that  the  legislature  of  Oregon,  by  an  act  approved  October 
24, 1875,  granted  to  the  Willamette  Valley  &  Coast  Rail- 
road Company,  and  its  assigns,  all  the  tide  and  marsh 
lands  in  Benton  county,  upon  the  filing  of  its  acceptance 
of  said  grant  within  thirty  days,  which  acceptance  was 
duly  filed;  that  the  land  in  question  consists  of  all  that 
parcel  of  land  situate  in  front  of  lots  1  and  2  in  section  28, 
and  lot  8  in  section  27,  township  11  south,  range  11  west, 
of  Willamette  meridian,  said  land  being  between  the  line 
of  ordinary  high  and  ordinary  low  water  on  Yaquina  bay, 
and  being  a  part  of  the  tide  and  marsh  lands  selected  in 
said  county,  and  is  a  tide  flat  about  one  hundred  and  forty 
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feet  in  width.  The  complaint  alleges  various  amendments 
of  the  act  referred  to,  not  material  to  be  considered  on  this 
argument.  It  shows  title  in  plaintiff  by  mesne  conveyances 
from  the  state's  grantee  of  all  the  rights  and  title  which 
the  state  could  grant.  It  is  alleged  that  said  lots  1,  2,  and 
8  were  filed  upon  and  claimed  June  16,  1869,  by  one 
Daniel  Brown,  under  the  homestead  laws  of  the  United 
States;  that  a  final  homestead  certificate  was  issued  to 
Brown  on  April  1, 1875,  and  that  a  patent  was  issued  on 
such  certificate  to  Brown  on  the  first  day  of  the  following 
June;  that  whatever  right  Brown  acquired  under  these 
proceedings  and  patents,  passed  by  mesne  conveyances  to 
the  defendant;  that  the  defendant,  claiming  to  have  some 
easement  therein  by  virtue  of  the  said  homestead  title  to 
said  lots,  has  gone  upon  said  tide  lands  and  driven  piles, 
and  has  begun  the  erection  of  a  large  and  permanent 
structure  therein,  and  threatens  to  complete- fiie  same,  and 
will  do  so  unless  restrained  by  the  court;  that  such  struc- 
ture will  be  a  permanent  obstruction  to  the  use  of  plain- 
tiff's premises  and  will  greatly  depreciate  their  value;  that 
such  structure  is  not  in  aid  of  commerce  or  designed  or 
intended  therefor,  but  is  for  his  own  individual  use  and 
benefit,  and  is  an  irreparable  injury  to  the  plaintiff. 

The  defendant  demurred  to  the  complaint  upon  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  suit.  The  demurrer  was  overruled,  and  a  decree 
entered  accordingly,  whereupon  the  defendant  brought 
this  appeal.  The  contention  in  the  case  arises  oven  the 
conflicting  claims  of  the  defendant  as  adjacent  owner  to  an 
easement  in  such  tide  lands  in  question,  and  of  the  plain- 
tiff as  owner  of  the  tide  lands  through  title  derived  from 
the  state.  The  def)Bndant  claims*  ^at  the  state  had  no 
title  in  the  tide  lands  in  question,  or  that  whatever  rights 
it  had,  were  and  are  subject  to  an  easement  therein  by  the 
upland  owner* 
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PointB  decided. 


There  is  no  other  question  presented  in  this  case;  and 
our  opinion  in  BowUby  y.  Shivdy,  ante,  410,  is  dedsiTe  d 
the  question  involved. 

It  results  that  the  judgment  must  be  affirmed. 


[Fned  June  18,1891] 

JANE  SKOTTOWE  t;.  THE  OREGON  SHORT  LINE, 
ETC.,  RY.  CO.,  AND  J.  T.  MULLEN,  Admb.  v.  THE 
OREGON  SHORT  LINE,  etc.  RY.  CO. 

Keoligknck — Ikjuiiv — GovTBOL  OF  Locus  nr  Quo — Subsbqukbt  Rxpaib.^ 
While  evidence  c.  additional  precautionB  or  subsequent  repair  is  not  com- 
petent for  the  purpose  of  proving  antecedent  negligence,  it  is  competent 
for  the  purpose  of  showing  that  the  place  where  the  ix^ury  oocarred  was 
under  the  control  of  the  defendant,  and  he  may  require  the  cooit  to 
restrict  such  evidence  to  its  legitimate  effect  by  a  proper  instruction. 

CoMMOK  Cabribbs — DEPOTS — Appboachbs. — A  corporation  performing  ihs 
duties  of  a  public  carrier,  is  bound  to  keep  its  depots,  or  landing  plaoea, 
and  the  grounds  around  them,  owned  by  such  corporation,  or  in  its 
possession,  and  used  in  connection  therewith,  safe  and  convenient  for  all 
persons  who  have  lawftil  occasion  to  use  them;  and  it  is  bound  to  keq) 
all  approaches  thereto  constructed  by  it  and  under  its  control  for  the  me 
of  persons  having  lawful  occasion  to  use  them,  safe  and  oonvement  fo 
such  use,  even  though  the  same  be  within  the  limits  of  the  highway  or  s 
street. 

Idbm— Obdivabt  Cabb — Davgbboub  Placb — Cobtbibutobt  Neguobvcb— 
A  public  carrier  1b  only  bound  to  use  ordinary  care  in  view  of  the  dsngcn 
to  be  apprehended;  it  is  not  bound  to  keep  its  premises  absolutely  safe, 
nor  is  it  liable  for  accidents  due  to  a  want  of  ordinary  care  on  the  part  of 
the  injured  person. 

Dkath  of  Pabtt — Mbasubb  of  Damagbb — EABifizro  Gapacitt.— ITnder  ths 
statute,  the  age  and  sex,  the  general  health  and  intelligence  of  the  deoesae^ 
his  habits  and  capacity,  mental  and  physical,  to  earn  and  acquire  prop- 
erty, are  all  to  be  considered  in  estimating  the  damages;  and  this  woold 
include  skill  in  the  management  of  wealth,  or  caaiadty  to  manage  s&in 
which  would  be  of  an  advantage  to  an  estate,  and  the  Ion  of  whidi  would 
prove  a  detriment  to  itk 

Wasco  county :  W.  L.  Bradshaw,  Judge. 
Defendant  appeals.    Affirmed. 
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W.  W.  OoUon,  Zera  Snow,  and  WcUlace  McCdmant,  for 
Appellant. 

It  was  error  to  receive  evidence  of  repair  on  the  bridge  after 
the  accident,  by  rebuilding  the  panel  which  was  out  at  the  time 
of  the  accident.  Plaintiff  claimed  the  admission  of  this  evidence 
on  ihe  trial  only  for  the  purpose  of  proving  a  control  in  the  de- 
fendant company  of  the  bridge  in  question;  and  it  was  for  this 
purpose  the  court  permitted  the  evidence  to  be  received;  but  the 
jury  were  not  instructed  by  the  court  that  the  evidence  was  nut 
to  be  received  for  the  purpose  of  proving  negligence.  Not  only 
was  the  grade  of  the  employ6,  who  directed  the  repairs  to  be 
made,  such  as  to  call  for  the  rejection  of  the  evidence,  but,  aside 
from  that,  its  admission  was  contrary  to  the  well  established 
doctrine  tliat  an  admission  made  by  an  employ6  or  agent  after 
the  transaction  is  inadmissible  as  evidence  against  the  principal. 
(Hudson  V.  C.  &  N.  W.  Ry.  69  Iowa,  681;  44  Am.  Rep.  692; 
Packet  V.  Gough,  20  Wall.  528 ;  Miaaoun  Faeifio  v.  Ivy,  71  Tex. 
409;  10  Am.  St.  Rep.  758 ;  Hovoard  v.  Savannah  etc.  JR.  R.  Co, 
Ga,  March  21, 1890, 1 1  8.  E.  Rep.  452 ;  Darkee  v.  C.  P.  R.  R.  Co. 
69  Cal,  533;  58  Am.  Rep.  562;  Luby  v.  Hudsim  R.  R.  Co.  17 
N.  Y.  131;  Furd  v.  Second  Ave.  Co.  72  N.  Y.  542 ;  East  Tenn. 
etc.  R.  Co.  V.  Maloy,  77  Ga.  237;  Michigan  Central  Ry.  Co.  v. 
Gougar^  55  111.  503;  Worden  v.  Humuston  etc.  Ry.  Co.  72  Iowa, 
201;  Hayioard  etc.  Op.  v.  Duncklee,  30  Vt.  29 ;  Randall  v.  Nort/i- 
foedei'n  Telegraph  Co.  54  Wis.  140;  41  Am.  Rep.  17;  Goetz  v. 
Kansas  City  Bank,  119  U.  S.  551;  Fogg  v.  ChUd,  13  Barb.  246 ; 
Lowry  v.  Harjis,  12  Minn.  255 ;  Converse  v.  Blumrich,  14  Mich. 
109;  90  Am.  Dec.  230;  WhUeside  v.  Margaret,  51  111.  507; 
Morse  v.  Minneapolis  etc  Co.  30  Minn.  465;  Terre  Haute  etc.  Co. 
V.  CLm,  123  Ind.  15;  18  Am.  St.  Rep.  303;  Nailey  v.  Hart- 
ford  Carpet  Co.  51  Conn.  524;  50  Am.  Rep.  47;  Hudson  v. 
Oucago  etc.  Ry.  Co.  59  Iowa,  581;  44  Am.  Rep.  692;  Cramer 
V.  OUy  of  Burlington,  45  Iowa,  627;  Baird  v.  DcUy,  68  N.  Y. 
647;  Saliers  v.  D.  &  H  Canal  Co.  3  Hun,  338;  Payne  v. 
Troy  &  Boston  R.  Co.  9  Hun,  526;  Dougan  V.  diamplain 
Transportation  Co.  56  N.  Y.  1.) 
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A  common  carrier  is  not  an  insurer  of  the  safety  of  pereoos 
on  their  way  to  its  stations  for  the  purpose  of  taking  passage 
on  its  trains  or  boats.  (Pennydoania  Ob.  v.  Marion^  104  LkL 
239;  Mareland  v.  Bofdon  do.  Ry.  Oo.  141  Mass.  31;  Indiana 
Gent.  Ry.  Co.  v.  Huddleson^  13  Ind.  325;  74  Am.  Dec.  254; 
KeUy  V.  Manhattan  R.  R.  Oo.  112  N.  Y.  443;  i2o66iiw  v. 
Jo7ie8y  15  C.  D.  (N.  S.)  211;  Quimby  v.  Boston  etc  R  R  Ok 
69  Me.  340.) 

The  defendant  was  not  bound  to  provide  a  road  or  way 
from  the  business  part  of  the  city  to  its  landing  place.  Indeed, 
the  defendant  lacked  the  power  so  to  do.  It  had  no  right  to 
occupy  the  streets  of  Dalies  City  for  this  purpose*  {Farming 
V.  Osbom,  41  Hun,  120;  Reed  v.  Riehmmd  eto.RROo.3i 
Am.  &  Eng.  R.  B.  Cas.  503.)  Nor  could  it  condemn  private 
])roperty  for  the  purpose  of  doing  sa  ( Witham  v.  OAum,  4 
Or.  318.) 

Plaintiff  and  deceased,  coming  as  they  were  to  defendant's 
landing  at  an  unreasonable  hour,  were  mere  licensees.  A  licensee 
must  take  premises  as  he  finds  them,  and  the  owner  is  nnder 
no  obligation,  as  to  hira,  to  keep  his  ways  in  repair.  {Quick 
V.  Adams,  115  N.  Y.  55;  12  Am.  St.  Rep.  772.) 

Where  an  instruction  is  asked  upon  a  supposed  state  of  facts, 
the  instruction  should  be  given  if  the  evidence  is  sufficient  to 
support  the  finding  of  those  facts  by  the  jury.  {Orid  v. 
Markf  51  Ala.  566 ;  Floumey  v.  Andrews,  5  Mo.  513 ;  Chicago 
etc.  R  R.  Co.  V.  Bingenhehner,  116  IlL  226;  Peoria  eto.  Ins. 
Co.  V.  Anapow,  45  IlL  86.) 

It  is  well  settled  by  the  weight  of  authority  that  a  sale 
of  lots  or  blocks  with  reference  to  a  given  map  or  plat  de- 
scribing lots  or  blocks  as  bounded  by  streets,  will  amount  to 
an  immediate  and  irrevocable  dedication  of  streets.  {Carter 
V.  Portland,  4  Or.  339;  Parrish  v.  fi«g>Aeiw,  1  Or.  60;  Portland 
V.  WhUtle,  3  Or.  128;  ancinnati  v.  WhiU,  6  Pet.  431;  Wyman 
V.  Mayor,  11  Wend.  486.) 

What  facts  constitute  contributory  negligence,  is  a  ques- 
tion of  law  for  the  court,  which  cannot  be  referred  to  the 
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jury.  (K  Y.  L.  K  JR.  Co.  v.  Encliea,  127  Pa.  St.  316;  14 
Am.  St.  Rep.  848;  Carlisle  v.  Slieldon,  38  Vt.  440.) 

In  actious  founded  on  a  statute  such  as  that  in  force  in 
Oregon,  on  which  the  case  at  bar  was  based,  the  damages  re- 
coverable are  wholly  pecuniary.  It  must  appear  that  the 
death  of  the  decedent  has  been  the  cause  of  pecuniary  loss  to 
the  estate.  {Holmes  v.  0.  &  C.  Ry.  Co.  5  Fed.  Rep.  523; 
Holland  V.  BrovoUj  35  Id.  42 ;  Serensen  v.  N.  P.  if.  R,  Co.  45 
Id.  411;  Pennsylvania  Co.  v.  BuUeVy  57  Pa.  St.  337;  Mansfield 
CoalA  Coke  Co.  v.  McEnery^  91  Pa.  St.  189;  36  Am.  Rep. 
662 ;  Atcliison  etc.  Ry.  Co.  v.  Brovm,  26  Kan.  443.) 

Nominal  damages  are  all  that  are  recoverable  where  the  evi- 
dence fails  to  show  a  probable  saving  capacity.  {Howard  v. 
Del.  &  Hiids(m  Canai  Co.  40  Fed.  Rep.  198.) 

A.  S.  Bennettj  for  Respondent. 

While  evidence  of  additional  precautions  or  subsequent 
repair  is  not  competent  for  the  purpose  of  proving  antecedent 
n^Iigeucey  it  is  com])etent  for  the  purpose  of  showing  that  the 
place  where  the  injury  was  received  was  under  the  control  of 
defendants.  {Readjnan  v.  Convmy,  126  Mass.  374;  Elliott, 
Roads  and  Streets,  650;  Lafayette  v.  Weaver,  92  Ind.  479; 
Matidersdtid  v.  Dubuque,  29  Iowa,  87;  4  Am.  Rep.  196; 
Folsam  v.  UnderhiU,  36  Vt  580.) 

Even  verbal  admissions  of  an  agent  subsequent  to  the 
transaction  in  questi.on  are  admissible  when  made  within 
the  scope  of  his  authority.  (Morse  v.  R.  R.  Co,  72  Mass.  450; 
Kirkwall  v.  Fumess,  L.  R.  9  Q.  B.  468;  Qifford  v.  Burlon, 
1  Bing.  199.) 

A  common  carrier  is  liable  for  negligence  in  its  construc- 
tion of  or  failure  to  repair  its  station  approaches.  (Patter- 
80U,  Railway  Accident  Law,  253;  Quimby  v.  B.  M.  Ry.  Co, 
69  Me.  341;  C.  &  N.  W.  Ry.  Co.  v.  FiUmare,  57  111.  265; 
Hdbert  v.  N.  Y.  CenL  Ry.  Co.  40  N.  Y.  U&;*Hartyng  v. 
R  R  Co.  4d  Wis.  358;  CarleUm  v.  Franconia^  99  Mass. 
216.) 

XXU  Ob.— 28. 
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There  is  nothing  in  the  claim  of  defendant  that  it  was 
exonerated  from  liability  for  the  bad  repair  of  the  elevated 
walk  to  its  wharf,  if  it  had  been  shown  that  such  elevated 
walk  was  upon  a  public  street  or  private  property.  It 
makes  no  diflference  upon  whose  land  such  walk  was  situ- 
ated. If  it  was  constructed  and  controlled  by  the  defend- 
ant, it  is  liable.  {Tobin  v.  Porttand  Ry.  Co.  59  Me.  188; 
Qairnhy  v.  Ry.  Co.  69  Me.  340.) 

Lord,  J. — These  actions  are  brought  by  Jane  Skottowe, 
in  the  one  case,  and  by  J.  T.  Mullen,  as  administrator  of 
the  estate  of  Nicholas  Skottowe,  in  the  other  case,  against 
the  defendant,  to  recoter  damages  resulting  from  a  £all  by 
Jane  Skottowe  and  her  deceased  husband  from  an  elevated 
way  leading  from  Dalles  City  to  the  defendant's  boat  land- 
ing, which  fall  caused  serious  injury  to  Jane  Skottowe,  and 
the  death  of  her  husband.  The  liability  of  the  defendant 
is  predicated  on  the  ground  that  the  defendant  was  negli- 
gent in  failing  to  keep  in  repair  the  elevated  way,  or  bridge, 
from  which  the  plaintiff  and  the  deceased  fell,  and  were 
injured,  and  in  failing  to  provide  such  place  with  proper 
lights.  The  answer  of  the  defendant  put  in  issue  allAe 
material  allegations  of  the  complaint,  and  further  allied 
that  the  elevated  way,  or  bridge,  causing  the  injury  and 
•death,  was  not  the  property  or  in  the  possession  or  under 
the  control  of  the  defendant,  and  as  a  separate  defense, 
that  the  plaintiff  and  her  deceased  husband  were  guilty  of 
contributory  negligence. 

The  facts  are  substantially  these :  The  plaintiff  and  her 
deceased  husband  were  citizens  of  Ireland,  traveling  in  this 
country  with  the  double  purpose  of  visiting  a  son,  who 
resided  in  the  state  of  Wyoming,  and  such  places  as  would 
interest  them  or  contribute  to  their  pleasure.  It  would 
seem  that  they  had  secured  a  round-trip  ticket  from  Port- 
land to  The  Dalles  and  return,  and  that  they  had  come  up 
to  The  Dalles  by  railroad  with  the  intention  of  returning 
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to  Portland  by  the  river  on  one  of  the  boats  of  the  defend- 
ant, for  the  purpose  of  obtaining  a  more  complete  view  of 
the  Columbia  river  scenery.  The  boats  of  the  defendant 
were  fitted  up  with  state-rooms  and  other  adjuncts  for  the 
comfort  and  accommodation  of  its  passengers.  As  liie  hour 
at  which  the  defendant's  boats  were  accustomed  to  leave  in 
the  morning  was  early, — seven  o'clock, — the  company,  for 
its  own  advantage,  and  for  the  convenience  of  its  passen- 
gers, allowed  them  to  come  on  board  of  its  boats  at  night 
and  to  sleep  there.  For  this  accommodation  the  defend- 
ant charged  and  received  a  specified  consideration,  and  by 
reason  of  it,  its  passengers  were  saved  from  the  necessity  of 
arising  at  an  inconvenient  hour  in  the  morning  in  order  to 
reach  the  boat.  The  plaintiff  and  her  husband  reached 
The  Dalles  some  time  about  the  middle  of  the  day,  and 
during  the  afternoon  went  down  to  the  wharf  boat,  as  it 
would  seem,  for  the  purpose  of  acquainting  themselves  with 
the  way  to  the  boat's  landing,  and  ascertaining  what 
arrangements  were  necessary  to  be  made  to  get  on  board 
of  the  boat  The  agent  of  the  defendant  informed  them 
at  the  office  that  they  could  come  on  board  of  the  boat  that 
night,  as  soon  as  it  came  in,  and  sleep  there  until  morning, 
so  that  they  would  be  on  the  boat  at  its  hour  of  starting. 
C!oncluding  to  avail  themselves  of  this  accommodation, 
they  returned  up  town ;  and  after  getting  a  meal  at  a  res- 
taurant, and  walking  and  looking  around  until  the  time 
had  come  for  the  boat  to  arrive,  they  started  down  to  its 
landing.  It  was  after  dark  when  the  defendant's  boat  c^me 
in,  but  owing  to  the  fact  that  it  had  a  barge  in  tow,  it  pro- 
ceeded up  the  river,  under  slow  bells,  past  its  landing  place, 
to  a  point  on  the  river  about  opposite  the  place  where  the 
accident  occurred,  for  the  purpose  of  landing  the  barge, 
when  it  turned  back  to  make  its  landing.  Her  lights  were 
lit;  and  it  was  while  some  of  these  things  were  occurring 
that  the  accident  happened.  The  landing  place  of  the 
defendant's  boat  is  some  distance  below  the  inhabited  por- 
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tion  of  The  Dalles,  and  is  reached  by  a  long  elevated  incline 
and  narrow  roadway  which  passes  over  Mill  creek  by  means 
of  a  bridge.  One  portion  of  this  roadway,  at  the  point 
where  it  leaves  the  inhabited  portion  of  The  Dalles,  is 
occupied  by  the  defendant's  railroad  tracks,  and  leads  to 
its  shops,  while  the  other  portion  of  it  gradually  incUnes 
and  leads  to  its  wharf  or  boat  landing.  These  two  ways  at 
the  point  where  the  injury  occurred  are  connected  and  rest 
on  the  same  timbers.  The  situation  is  difficult  to  describe, 
but  it  is  shown  on  the  photographic  exhibits.  These  dif- 
ferent ways  were  originally  built  by  the  O.  S.  N.  Co.,  the 
defendant's  predecessor  in  interest,  for  the  purpose  specified, 
and  since  then  have  been  constantly  used  as  a  means  of 
access  to  and  from  its  shops  and  the  landing  place  of  its 
boats.  At  different  times  the  company  has  rebuilt  and 
repaired  this  roadway,  raised  and  changed  it,  and  exer- 
cised various  acts  of  control  over  it.  The  place  where  the 
accident  occurred,  and  over  which  the  elevated  roadway  or 
bridge  crosses  Mill  creek,  is  a  short  distance  below  the  last 
building  in  the  inhabited  portion  of  the  city.  The  land 
under  the  bridge  was  doubtless  a  public  street  at  the  point 
of  the  accident,  as  it  seems  to  have  been  platted  as  such, 
but  the  city  has  never  opened  it  as  a  street,  nor  exercised 
any  control  or  ownership  over  the  elevated  roadway  or 
bridge.  "There  was  no  evidence,"  the  record  says,  "in  the 
case  tending  to  show  that  Dalles  City,  or  any  one,  except 
the  railroad  company  and  its  predecessors  in  interest,  had 
exercised  any  control  of  the  bridge  at  the  place  where  the 
accident  occurred,  or  had  ever  operated  or  repaired  the 
same."  The  bridge  is  from  twelve  to  twenty  feet  from  the 
ground,  which  is  of  a  rocky  and  uneven  character,  and 
along  the  bridge  there  has  always  been  a  rail  running, 
which  a  short  while  before  the  accident  got  loose  and  came 
off  and  never  was  replaced  until  after  the  injury  occurred. 
The  circumstances  of  the  fall  from  the  bridge  are  thus 
related  by  the  plaintiff:    "  We  had  passed  the  town  and 
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got  to  the  way  leading  to  the  boat,  it  being  then  nearly 
dark.  We  suddenly  fell  down  a  height.  The  fall  ren- 
dered me  unconscious.  I  was  aroused  by  my  husband's 
calls  for  help.  I  became  unconscious  again,  and  then  got 
conscious  again  when  the  men  came  to  carry  me  up  from 
where  I  had  fallen.  Shortly  before  the  accident,  we  re- 
marked to  each  other  on  the  want  of  light.  We  were 
feeling  our  way  cautiously  along  immediately  before  the 
accident.  My  husband's  calls  for  help  at  the  place  of  the 
accident  was  the  first  thing  I  knew  after  the  accident,  wMle 
we  were  lying  on  the  stones  near  the  river."  The  ii  aries 
to  the  husband  of  the  plaintiff  were  of  such  a  character  as 
to  cause  his  death  a  day  or  two  afterwards.  The  injury  to 
the  plaintiff  confined  her  to  bed  for  many  months,  and, 
the  evidence  indicates,  will  perhaps  render  her  subject  to 
much  suffering  and  a  cripple  for  the  remainder  of  her  life. 
From  these  facts  and  circumstances,  it  seems  evident  that 
the  plaintiff  and  her  deceased  husband,  while  passing 
over  the  bridge,  or  elevated  roadway,  seeing  out  in  the 
river  the  boat,  which  was  lighted  up,  and  supposing  that 
they  had  reached  the  landing,  walked  through  the  open- 
ing occasioned  by  the  want  of  railing,  and  were  precipitated 
upon  the  rocks  below. 

Upon  this  state  of  facts,  the  most  vital  point  of  conten- 
tion for  the  defendant  is,  that  the  duty  of  a  passenger-carrier 
to  provide  reasonably  safe  approaches  to  a  landing  place, 
or  station,  is  confined  only  to  the  immediate  vicinity  of  its 
landing  or  station,  and  to  approaches  on  its  own  ground 
or  right  of  way,  and  that,  as  the  facts  show  that  the  land 
over  which  the  bridge  was  constructed,  and  where  the  acci- 
dent occurred,  was  a  public  street,  the  defendant  was  under 
no  obligation  to  keep  such  bridge  in  repair  or  properly 
lighted.  There  are  other  questions  connected  with  this 
upon  which  error  is  alleged,  and  to  which  we  shall  advert 
at  the  proper  time. 
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There  is,  however,  a  preliminary  question  upon  the  evi- 
dence, to  which  an  exception  was  taken,  that  must  be  first 
disposed  of.  One  Mr.  Allen  was  called  as  a  witness  for  the 
plaintiff,  and  testified  that  he  was  in  the  employ  of  the 
defendant,  and  engaged  in  carpenter  work ;  that  about  two 
days  after  the  accident  he  repaired  the  bridge  by  replacing 
the  missing  railing.  He  was  then  asked  the  question: 
"  Under  whose  direction?"  To  this  question  the  defendant 
objected  as  incompetent  and  immaterial;  whereupon  plain- 
tiff's counsel  stated  in  open  court  and  in  the  presence  of 
the  jury  that  he  did  not  oflFer  the  testimony  for  the  purpose 
of  showing  negligence,  but  for  the  purpose  of  showing  acts 
of  ownership  and  control  over  the  bridge,  and  the  court 
ruled  that  the  evidence  should  be  received  for  that  purpose, 
and  for  that  purpose  only.  The  witness  then  answered 
that  he  was  instructed  by  Mr.  De  Huff,  the  company's  fore- 
man, or  superintendent,  at  the  shops.  It' is  conceded  that 
this  evidence  is  hardly  sufficient  to  show  that  Mr.  De  Huff 
had  authority  from  the  railroad  company  to  make  the  repair 
in  question,  but  no  proper  means  were  taken  to  get  rid  of 
this  aspect  of  it.  As  already  disclosed,  this  evidence  was 
offered  for  the  purpose  of  showing  that  the  bridge,  or  place 
where  the  injury  was  received,  was  under  the  control  of  the 
defendant.  As  applicable  to  this  object,  no  objection  is 
made,  if  the  evidence  shall  be  restricted  exclusively  to  this 
purpose.  It  is  not  the  fact  that  repairs  were  actually  made 
by  the  defendant,  or  the  inference  of  control  or  ownership 
sought  to  be  drawn,  to  which  objection  is  urged,  but  that 
such  evidence  is  inadmissible  for  that  purpose,  unless  the 
jury  were  instructed  or  expressly  cautioned  by  the  court, 
when  it  was  received,  that  it  could  not  be  considered  by 
them  on  the  question  of  negligence.  Counsel  for  the  plain- 
tiff stated  that  the  evidence  upon  objection  was  only  offered 
to  prove  the  control  of  the  defendant  over  the  place  of 
injury,  and  not  to  prove  negligence,  and  the  court  ruled  in 
the  presence  of  the  jury  that  it  would  only  be  admitted  for 
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the  purpose  of  showing  control.    Notwithstanding  this, 
however,  it  was  argued  that  this  statement  and  ruling  were 
not  enough  to  remove  the  objection  for  incompetency,  unless 
the  court  went  further  when  the  evidence  was  received  and 
instructed  or  cautioned  the  jury  that  they  could  not  take  it 
into  consideration  upon  the  question  of  negligence  on  the 
part  of  the  defendant;  otherwise  the  jury  would  be  author- 
ized to  consider  such  evidence  as  proof  of  negligence,  or  to 
treat  it  as  a  link  in  the  chain  of  such  pr'X)f,  contrary  to  the 
well  established  rule  that  evidence  of  subsequent  repairs 
is  not  competent  for  the  purpose  of  proving  antecedent 
negligence.     That  this  rule  is  now  to  be  regarded  as  settled  law 
ill  a  proper  case  is  not  controverted,  as  the  authorities  in  support 
of  it  fully  indicate.     (Morse  v.  Minn,  do.  Co.  30  Minn.  465; 
Tene  Haute  etc.  R.  R.  Co.  v.  Oem^  123  Ind.  15;  18  Am.  St.  Rep. 
303;  Nalfy  v.  HaHford  Carpet  Co.  51  Conn.  624;  50  Am.  Rep. 
47;  Hudson  v.  Chicdgo  &  N.  R.  R.  Co.  59  Iowa,  581 ;  44  Am. 
Rep.  692.)     The  principle  seems  equally  as  well  established  that, 
wiiile  evidence  of  additional  precautions  or  subsequent  repair  is 
not  competent  for  the  purpose  of  proving  antecedent  negligence, 
it  is  competent  for  the  purposes  of  showing  that  the  place  where 
the  injury  was  received  was  under  the  control  of  the  defendant, 
who  may  require  the  court,  if  be  choose,  to  restrict  it  to  that 
point  by  a  proper  instruction.    As  the  court  said,  in  City  of 
Lafayette  v.  Weaver  et  al,  92  Ind.  479,  such  evidence  "was 
not  admissible  to  prove  negligence  on  the  part  of  the  city, 
the  question  as  to  which  was  to  be  determined  by  what  was 
known  before  and  at  the  time  of  the  accident,  but  it  was 
evidence  of  the  city's  recognition  of  the  defect  in  the  side- 
walk as  one  which  the  city  was  bound  to  repair,  and  was 
admissible  for  such  purpose.    *    *    *    By  proper  request, 
the  appellant  could,  through  an  instruction,  cause  the 
restriction  of  the  evidence  to  its  legitimate  eflFect."    (Elliott 
on  Roads  and  Streets,  650.) 

Independent  of  these  considerations,  we  do  not  think 
there  was  any  liability  of  the  jury  considering  the  evi* 
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Uence  for  any  other  purpose  than  showing  control  or 
authority  over  the  locus  in  qao,  as  the  circumstances  under 
which  it  was  admitted  expressly  restricted  it  to  this  poi^ 
pose,  and  exclude  the  idea  of  its  being  admitted  to  prove 
negligence.  So  that,  as  the  exception  stands,  while  we 
agree  that  such  evidence  is  and  ought  to  be  regarded  under 
any  circumstances  as  incompetent  as  an  admission  of  neg- 
ligence, we  do  not  understand  it  is  incompetent  to  show 
authority  over  the  locus  in  quo,  or  control  over  the  place 
where  the  injury  occurred.  If  the  evidence  was  compe- 
tent for  this  purpose,  there  was  no  other  defect,  except  pos- 
sibly to  show  the  authority  of  De  Huflf  to  order  the  repairs— 
his  agency  to  connect  the  company  with  the  making  of  the 
repairs;  but  this  was  regarded  as  of  no  consequence  and 
merited  little  attention  of  counsel,  for  the  reason,  doubt- 
less, that  there  was  other  evidence,  before  the  accident, 
indicative  of  the  defendant's  control  over  the  place  of  the 
injury,  or  recognition  of  its  duty  to  keep  the  bridge  in  good 
condition  and  repair,  such  as  the  construction  and  repair  of 
the  bridge,  and  ^e  exclusive  use  of  it  as  a  means  of  access 
to  its  boat  landing.  Moreover,  as  the  question  was  asked, 
the  answer  might  have  been  that  the  repair  of  the  bridge 
was  directed  to  be  done  by  the  representative  of  the  de- 
fendant, so  far  as  the  court  could  know,  but  if  the  answer 
did  not  suflSciently  connect  the  company, — turned  out  to  be 
improper, — it  was  the  duty  of  the  defendant  claiming  to  be 
injured  by  it  to  move  to  strike  it  out.  Still,  if  we  thought 
the  evidence  was  incompetent,  as  the  case  stands,  in  view  of 
its  importance  and  liability  to  arise  frequently  in  the  trial 
court,  we  should  hesitate  to  excuse  the  error,  solely  because 
no  motion  was  made  to  strike  it  out 

The  next  alleged  error  is  the  refusal  of  the  trial  court  to 
direct  a  verdict  for  the  defendant  The  contention  is,  that 
the  undisputed  evidence  shows  no  liability  upon  the  part  of 
the  defendant  This  is  based  on  the  assumption  that  the 
undisputed  evidence  shows  that  the  elevated  walk  or  bridge 
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to  the  boat  landing  of  the  defendant  is  upon  a  public  street, 
and  as  a  consequence,  neither  the  defendant  nor  its  prede- 
cessors had  any  right  to  occupy  the  street  by  a  bridge  for 
this  purpose,  and  that  even  if  they  did  so  originally,  by 
constructing  and  subsequently  by  keeping  it  in  repair,  it 
was  a  voluntary  act,  and  placed  the  defendant  under  no 
obligation  to  keep  it  in  repair,  or  liability  for  want  of  repair. 
As  the  question  involved  is  important  and  vital,  as  affecting 
the  liability  of  the  defendant,  it  deserves  to  receive,  despite 
the  pressure  of  our  duties,  our  best  consideration.  At  the 
risk,  therefore,  of  some  repetition  of  the  facts  already  stated, 
but  to  make  more  clear,  if  possible,  the  relation  of  the 
defendant  to  the  locus  in  quo,  as  a  part  of  its  means  of 
approach  to  its  boat  landing,  and  the  relation  of  the  city 
to  it,  as  showing  its  control  over  it^  we  quote  from  the  bill 
of  exceptions  the  following  facts:  " Plain tiflF  also  called  as 
witnesses,  John  Gates,  R.  A.  Roscoe,  and  George  H.  Knaggs, 
wh(»e  evidence  tended  to  show  that  the  bridge  in  question, 
from  which  it  is  claimed  that  the  fall  occurred,  was  con- 
structed by  the  Oregon  Steam  Navigation  Company,  a 
transportation  company  engaged  in  operating  boats  and 
portage  roads  from  The  Dalles  on  the  Columbia  river; 
that  the  Oregon  Railway  &  Navigation  Company  succeeded 
to  the  Oregon  Steam  Navigation  Company;  and  further 
tended  to  show  that  the  Oregon  Railway  <fe  Navigation 
Company  continued  to  operate  and  control  the  bridge  until 
their  railroad  and  boat  line  was  leased  to  the  defendant  as 
shown  herein,  and  that  the  bridge  in  question  was  the  bridge 
extending  on  from  Main  street  in  Dalles  City  across  a  ravine 
through  which  Mill  creek  runs,  and  leading  to  the  lower 
beat  landing  used  by  the  Oregon  Railway  &  Navigation 
Company  as  a  landing  for  the  boats  operated  by  them  on 
the  Columbia  river;  that  it  was  such  bridge  leading  to  such 
landing  at  the  time  of  the  lease;  and  since  then  it  had  been 
used  by  the  present  company  in  operating  boats  on  said 
river  as  a  means  of  access  to  and  from  the  town  of  The 
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Dalles  and  the  boat  landing.  The  evidence  further  tended 
to  show  that  the  bridge  had  been  raised  once  or  twice  by  the 
Oregon  Railway  <fe  Navigation  Company  and  the  defendant 
company,  and  that  the  defendant  company  had  exercised 
acts  of  control  over  the  bridge  in  keeping  the  same  up  and 
preventing  it  from  being  floated  away  by  high  water;  and 
by  means  of  the  route  over  this  bridge  it  was  the  only  route 
to  the  lower  boat  landing ;  and  no  other  person  or  persons 
had  had  anything  to  do  with  the  control  of  said  bridge  or 
keeping  it  in  repair  from  the  time  it  was  built  up  to  the 
time  of  the  injury  to  the  plaintiflF.  The  evidence  of  these 
witnesses  also  tended  to  show  that  there  was  no  business 
other  than  that  connected  with  the  defendant  company's 
business  west  of  the  bridge  in  question  which  would  take 
persons  thereover,  and  that  the  bridge  was  used  only  by 
persons  having  business  with  the  defendant  company,  and 
that  it  was  used  by  such  persons  in  traveling  to  and  fix)m 
its  wharf  for  the  purpose  of  traveling  over  its  line  and  in 
shipping  and  receiving  freight.  The  testimony  of  these 
witnesses  further  tended  to  show  that  one  side  of  the  bridge 
in  question  was  a  railroad  bridge,  used  exclusively  by  the 
defendant  as  a  means  of  access  to  its  shops  and  round- 
houses, the  other  portion  of  the  same  being  a  narrow  plank 
roadway,  used  as  a  means  of  access  to  and  from  its  boat 
line  and  wharves,  with  the  two  ways  separated  and  deflected 
from  each  other  some  distance  west  of  the  place  where 
plaintiflF  was  injured." 

In  view  of  these  facts,  it  is  important  to  ascertain  the 
duties  of  the  defendant  as  a  public  carrier  to  keep  all  the 
approaches  to  their  boat-landing,  or  depot,  owned  by  them, 
or  constructed  by  them,  and  under  their  control,  or  in  their 
possession,  and  used  in  connection  therewith,  safe  and  con- 
venient for  the  use  of  its  patrona,  or  those  who  have  lawful 
occasion  to  use  them.  Dillon,  C  J.,  laid  down  the  rule,M 
founded  upon  reason  and  authority,  that  "railroads  are 
bound  to  keep  in  a  safe  condition  all  portions  of  th^r 
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platforms*  and  approaches  thereto,  to  which  the  public  do 
or  would  naturally  resort,  all  portions  of  their  station- 
ground  reasonably  near  to  the  platforms,  where  passengers 
or  those  who  have  purchased  tickets  with  a  view  to  passage 
OD  their  cars  would  naturally  ordinarily  go.*^  {McDonald  v. 
Ckieago  de.  R.  R.  Co.  26  Iowa,  145;  96  Am.  Dec.  114.) 

Such  corporations  are  not  only  bound  to  keep  their  plat* 
forms  and  landing  places  safe  and  convenient  for  all  who 
make  use  of  their  cars  or  boats  as  a  means  of  conveyance, 
but  they  are  bound  to  make  the  approaches  over  their 
own  premises,  or  premises  in  their  possession  and  used  in 
connection  therewith,  safe  and  convenient  for  passengers. 
The  liability  for  the  non-performance  of  this  duty  by  such 
corporations  is  founded  on  the  general  principle  that  a 
person  injured  without  neglect  on  his  part  by  a  defect  or 
obstruction  in  a  way  or  passage  over  which  he  has  been 
induced  to  pass,  for  a  lawful  purpose,  by  an  invitation, 
express  or  implied,  can  recover  damages  for  the  injury 
sustained  against  the  individual  so  inviting  and  being  in 
default  for  the  defect.  .  {Barrett  v.  Blaek,  56  Me.  498 ;  96  Am. 
Dec  497;  Carldon  v.  Franomiia  Iron  Co.  99  Mass.  216.) 

This  principle  finds  its  illustration  in  Tobin  v.S.A  P.  R  R^ 
Cb.  59  Me.  183;  8  Am.  Rep.  415.  There,  a  hackman,  while 
carrying  a  passenger  to  the  depot  for  trans{K)rtation,  stepped 
without  fault  into  a  cavity  in  the  platform  and  was  injured; 
and  it  was  held  that  the  company  was  liable,  and  that  the  lia« 
bility  was  the  same  notwithstanding  the  platform  was  within 
the  limits  of  the  highway.  The  court,  after  stating  that  it 
was  the  duty  of  such  corporations  to  make  the  approaches 
to  their  depots  safe  and  convenient,  and  likewise  to  so  keep 
their  platforms  and  landing-places,  not  only  for  those  who 
are  passengers,  but  for  all  who  have  rightful  occasion  to 
use  them,  says:  '/It  is  objected  that  the  defendant  built 
the  platform  within  the  limits  of  the  public  highway ;  but 
it  is  no  answer  to  the  plaintiff,  when  seeking  compensation 
for  the  consequences  of  their  neglect,  that  they  have  tres- 
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passed  upon  the  rights  of  the  publia  They  have  built  the 
platform  and  used  it  Their  passengers  and  thoise  having 
rightful  occasion  to  be  upon  it,  are  there  by  their  invita- 
tion, and  they  are  responsible  for  its  condition.  It  may  be 
*that  the  city  of  Portland  might  be  liable  for  a  nuisance 
within  the  limits  of  their  public  highways,  erected  and 
maintained  by  the  defendant  corporation;  but,  if  so,  the 
city  has  the  right  of  reclamation  against  those  creating  the 
nuisance.  Much  more,  then,  could  the  party  injured  main- 
tain his  action  directly  against  the  corporation  causing  the 
injury."  In  Qui7rd>y  v.  B.  &  M.  R  R  Co.  69  Me.  340,  theee 
principles  are  reasserted,  but  the  fact  that  the  sidewalk 
where  the  injury  occurred  was  not  in  the  possession  and 
control  of  the  defendant  as  one  of  the  approaches  to  their 
station,  defeated  a  recovery.  The  court  says:  "A  railroad 
corporation  is  bound  to  keep  its  depot  and  the  grounds 
around  it  owned  by  the  corporation,  or  in  its  possession 
and  used  in  connection  with  it,  safe  and  convenient  for 
persons  who  have  lawful  occasion  to  use  them.  It  is  bound 
to  keep  all  approaches  to  its  depot,  constructed  by  it  and 
under  its  control,  for  the  use  of  persons  having  lawfdl 
occasion  to  use.  them,  to  go  to  or  from  its  depot  or  cars,  safe 
and  convenient  for  such  use,  even  though  the  same  may  be 
within  the  limits  of  the  highway.  The  burden  was  on  the 
plaintiff  to  show  that  the  walk  where  he  received  his  injury 
was  constructed  by  the  defendants,  and  was  in  their  posses- 
sion and  control  as  one  of  the  approaches  to  their  station." 
The  court  then  proseeds  to  state  the  facts,  showing  that 
the  sidewalk  was  not  in  the  possession  of  the  defendant, 
but  that  the  city  had  resumed  control  of  it,  and  kept  it  in 
repair,  and  as  a  consequence,  that  the  defendant  oorpoia- 
tion  was  not  liable. 

The  court  further  says :  "  Upon  this  state  of  facts,  we 
think  it  clear  that  the  defendants  were  under  no  obliga- 
tion to  keep  the  sidewalk  in  repair.  It  was  no  part  of  their 
bridge.    It  was  a  part  of  the  public  street  under  control 
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of  the  city.    The  defendants  had  no  right  to  enter  upon  it 
to  make  any  changes  or  repairs.    Their  liability  ceased 
when  they  restored  the  condition  of  the  sidewalk  to  the 
acceptance  of  the  city."    This  case  is  cited  by  the  defend- 
ant, but  the  principle  it  declares  and  recognizes  is  fatal  to 
its  contention.    Mr.  Hutchinson  says:    "It  is  the  duty  of 
the  carrier  to  provide  a  reasonably  safe  means  of  getting  to 
and  from  the  station,  and  it  will  be  liable  for  an  injury 
resulting  from  its  failure  so  to  do.    And  if  passengers, 
habitually,  naturally,  and   with  the  acquiescence  of  the 
carrier,  adopt  a  certain  route,  especially  a  route  pointed 
out  by  the  customs  and  methods  of  the  carrier,  it  is  the 
duty  of  the  latter  to  take  reasonable  precautions  to  so 
guard  and   maintain  it  that  passengers  will  not  thereby 
suffer  injury.     It  is  immaterial  in  this  respect,  whether  the 
carrier  furnished  the  route  or  provided  or  constructed  the 
means  of  passage  or  not.    If,  with  full  knowledge  of  the 
facts,  it  permits  an  unsafe  and  dangerous  means  to  be  pro- 
vided and  used,  it  is  as  much  liable  for  an  injury  arising 
therefrom  as  though  it  had  itself  set  up  and  maintained 
a  (lancrerous  way.     The  same  rules  apply  to  carriers  by  water, 
wbo  are  lial)le  for  furnishing  dangerous  gangplanks  for  use  by 
pa^^engen?/'     (Hutchison,  Carr.  2  ed.  §  519;  Cross  v.  Railway 
Co,  69  Mich.  363 ;  13  Am.  St.  Rep.  399 ;  Hoffman  v.  iJ.  72.  Oo. 
7.3N.Y.605;  Gr^€n  v.  Pa.  iJy.  Cb.  36  Fed.  Rep.  66;  Texas  Ry. 
Cb.  V.  0;r,  46  Ark.  182;   WaUaee  v.  R.  R.  Co.  Del.  Dec.  13, 
1889, 18  Atl.  Rep.  818;  Cbllina  v.  R.  R.  Oo.  80  Mich.  390.) 

•  Plainly,  then,  it  is  the  duty  of  such  corporations  to  pro- 
Yide  reasonable  accommodations  at  their  stations  and  land- 
ing places;  to  keep  in  safe  condition  all  portions  of  their 
platform  and  approaches  thereto,  and  furnish  safe  and 
proper  means  of  ingress  and  egress  therefrom,  even  though 
acme  part  of  it  may  be  constructed  upon  a  highway,  if  the 
same  be  in  their  possession  or  under  their  control  and  used 
in  connection  with  them.  This  duty  and  the  liability  of 
such  corporations  for  its  non-performance,  when  an  injury 
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occurs,  in  respect  to  such  places,  platforms^  and  approacheSi 
as  well  as  to  furnish  lights^  is  also  fully  stated,  and  the  cases 
maintaining  it,  collected  in  30  Am.  &  Eng.  R.  R.  Cas.  55dn. 

But  by  this  it  is  not  meant  that  such  companies  are 
bound  to  keep  their  premises  absolutely  safe,  or  that  they 
are  liable  for  accidents  due  to  want  of  ordinary  care  on  the 
part  of  the  injured  person.  They  are  only  bound  to  exer- 
cise ordinary  care  in  view  of  the  dangers  to  be  apprehended. 
The  distinction  between  such  liability  for  an  injury  to  a 
passenger  occurring  on  their  cars  or  boats,  and  for  an  injury 
occurring  on  their  platforms  or  approaches  to  the  station  or 
landiDg  places,  is  well  recognized.  {Pennsyluania  Co.  v.  Marim^ 
104  Ind.  239;  Moreland  v.  Boston  ete.  Ry.  Go.  141  Mass.  31; 
Kelly  V.  Man.  Ry.  Co.  443.) 

Nor  is  there  any  claim  that  the  defendant  is  an  insurer, 
but  that  it  was  bound  to  use  ordinary  care  to  keep  its 
approaches  to  its  boat  landing  safe  and  convenient;  and 
that  to  leave  a  railing  off  of  a  bridge  of  this  kind,  at  such 
a  place,  and  at  such  a  height  from  the  ground,  for  a  period 
of  several  weeks,  was  a  want  of  ordinary  care  if  not  gross 
negligence.  Nor  do  the  cases  cited  by  the  defendant  oon* 
flict  with  these  principles,  as  declared  by  the  authorities,  or 
support  its  contention.  It  will  be  sufficient  to  notice  those 
claimed  to  be  n^ost  in  point 

In  Eisenberg  v.  Mo,  Pac  Ry.  Co.  33  Mo.  App.  91,  it  did  not 
appear  that  the  road  had  been  built  by  the  defendant  and 
held  out  to  its  patrons  as  a  way  to  its  depot  There  was 
another  and  safer  road,  and  the  exact  situation  of  the  defect 
was  known  to  the  plaintiff.  The  only  element  in  the  case 
is  that  prior  to  the  accident  the  company  had  improved  it; 
but,  upon  plaintiff's  own  testimony,  the  case  was  void  of 
all  elements  of  negligence  upon  the  part  of  the  defendant 
The  court  says :  "  In  the  case  at  bar,  the  danger  was  neither 
a  hidden  nor  recent  danger.  The  excavation  existed  before 
the  road  was  built  The  plaintiff  knew  the  exact  sitoation 
for  years;  his  drivers  knew  it    This  very  driver  had  tra?- 
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eled  over  the  road  repeatedly  on  the  day  of  the  accident. 
He  discussed  such  dangers,  when  they  were  in  full  view  in 
broad  daylight,  with  his  fellow-servant;  and  knowing  what 
risk  he  undertook,  voluntarily  assumed  it,  although  he 
might  have  used  another  and  safer  road."  It  was  a  clear 
case  of  contributory  negligence.  In  Ouaick  v,  AdarM,  115 
N.  Y.  55;  12  Am.  St.  Rep.  772,  the  bridge  was  built  for  the 
convenience  of  the  defendant  The  plaintiff  was  a  stranger  to 
him,  and  to  whom  he  owed  no  duty;  nor  was  tlie  plaintiff  upon 
the  bridge  upon  the  defendant's  invitation,  nor  to  do  any  busi- 
ness with  him,  but  for  the  purpose  of  seeing  a  shooting  match 
upon  an  island  with  which  the  defendant  had  no  connection 
whatever.  In  Texas  do.  Ry.  Co,  v.  Dessommes,  Tex.  Marcli  3, 
1891,  15  S.  W.  Rep.  806,  the  testimony  was  so  positive  and 
definite  that  the  defendant  had  nothing  whatever  to  do  with  the 
crossing  at  the  place  of  the  injury,  that  the  verdict  was 
held  contrary  to  the  evidence.  There  is  no  relevancy  in 
these  cases,  or  the  others  cited,  to  the  oase  at  bar. 

Nor  is  there  anything  in  the  fact,  if  it  be  admitted,  that 
the  land  where  this  bridge  was  constructed  and  maintained 
by  the  defendant  was  platted  as  one  of  the  public  streets; 
it  by  no  means  follows  that  the  city  was  bound  to  open  the 
same  to  public  travel.  As  Thayer,  C.  J.,  after  showing  that 
the  dedication  of  streets  by  maps  and  plats  was  irrevocable 
and  vested  them  in  the  public,  said:  "But  it  does  not 
follow  that  the  city  is  under  any  obligation  to  open  and 
improve  such  streets  at  once;  they  may  be  allowed  to 
remain  dormant  until  their  use  becomes  a  public  neces- 
sity." (Meier  v.  Portland  Cable  Co,  16  Or.  500.)  There  is  no 
pretense  or  evidence  to  show  that  the  city  had  opejwd  this 
street  beyond  its  inhabited  portion.  The  evidence  is  undis- 
puted that  the  defendant  built  the  bridge  partly  upon  it  for 
its  own  purposes,  and  has  ever  since  used  it  exclusively  as 
a  railroad  bridge  and  as  a  way  to  its  boats.  The  city  had 
nothing  to  do  with  it.  "There  was  no  business  other  than 
that  connected  with  the  defendant  company's  business  west 
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of  the  bridge  in  question,  which  would  take  persons  there- 
over, and  it  was  used  only  by  persons  having  business  with 
the  defendant  company  in  traveling  to  and  from  its  wharf 
for  the  purpose  of  traveling  over  its  line  and  in  shipping 
and  receiving  freight."    So  runs  the  record. 

Nor  do  we  think  there  is  anything  in  the  contention 
that  the  defendant  is  not  liable,  because  the  plaintiff  and 
her  husband  started  to  go  on  the  boat  in  the  evening 
instead  of  in  the  morning.  It  was  the  custom  of  the 
defendant  to  receive  passengers  on  its  boats  in  the  evening, 
and  allow  them  to  sleep  there,  for  which  they  were  charged 
extra,  or  "  fifty  cents  for  single  berths  and  six  bits  for  double." 
Its  officers  at  the  wharf  boat  informed  the  plaintiflF  and  her 
husband  of  the  custom,  and  they  were  going  to  the  boat  to 
avail  themselves  of  it  when  the  injury  occurred.  By  so 
doings  the  defendant  invited  its  patrons  to  take  passage  on 
its  boats  in  the  evening  instead  of  in  the  morning,  and  was 
bound  to  make  its  approaches  safe  for  the  travel  of  such 
persons  as  it  was  for  persons  who  came  on  board  in  the 
morning.    We  think  there  was  no  error. 

It  is  next  objected  that  the  court  erred  in  declining  to 
instruct  the  jury  that  the  platting  of  the  ground  under  the 
bridge  in  question  as  a  public  street  and  selling  lots  by  ref- 
erence to  the  same,  constituted  a  dedication  of  the  street 
This  objection  is  embraced  in  five  long  instructions  out  of 
the  numerous  instructions  asked,  and  are  justly  subject  to 
the  criticism  suggested  by  counsel.  The  proposition  itself 
was  not  disputed  as  a  matter  of  law,  nor  was  the  refusal  of 
the  court  to  give  the  instructions  asked  in  conflict  with  it. 
It  was  the  fact  that  the  instructions  ignored  the  distinction 
between  the  dedication  of  a  street  and  the  opening  of  that 
street  as  a  public  highway,  by  which  the  defendant  sought 
to  excuse  liability^  that  caused  the  court  to  refuse  them. 
But  the  view  we  have  taken  renders  their  further  consid- 
eration unnecessary.  The  evidence  shows  that  the  street 
was  not  opened  by  the  city,  nor  used  by  it,  but  that  it  waa 
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exclusively  occupied  by  the  defendant  with  its  bridge  as  a 
means  of  access  to  its  boat  landing,  and  under  its  control 
at  the  time  of  the  accident. 

It  is  next  objected  that  the  trial  court  erred  in  refusing 
and  modifying  instruction  number  sixteen  upon  the  ques- 
tion of  contributory  negligence.  This  instruction  is  objec- 
tionable, but  instruction  number  thirty-nine,  as  given  by  the 
court,  better  states  the  law  as  applicable  to  the  facts.  There 
can  be  no  doubt  but  the  bridge  was  a  place  where  a  rail- 
ing or  guard  on  it  was  necessary  at  all  times,  but  especially 
after  dark,  when  passengers  were  expected  to  travel  over- 
it  to  and  from  the  landing  place.  The  plaintiff  and  her 
husband  were  strangers,  and  the  circumstances  already 
stated  were  not  such  as  the  court  could  declare  contributory 
negligence. 

The  next  objection  is,  that  "the  court  erred  in  instruct- 
ing the  jury  that  the  defendant  was  bound  to  keep  its- 
approaches  safe  and  well  lighted  at  all  hours  of  night,, 
regardless  of  the  time  set  for  the  departure  of  its  boats.'' 
This  refers  to  the  court  declining  to  give  certain  instruc- 
tions asked  by  the  defendant,  and  giving  certain  others 
asked  by  the  plaintiff.  By  the  instructions  thus  given  and- 
refused,  it  is  claimed  that  the  court  imposed  upon  the- 
defendant  the  duty  to  keep  the  approaches,  or  bridge  con- 
structed by  it,  and  under  its  control,  leading  to  its  steam- 
boat landing,  in  such  order  and  repair  and  so  well  lighted 
as  to  be  reasonably  safe  at  all  hours  of  night.  The  com- 
plaint is,  that  this  laid  the  duty  on  the  defendant  regard- 
less of  the  time  and  of  the  fact  that  the  boat  did  not  leave 
until  the  next  morning.  Upon  this  point,  the  instruction 
given  by  the  court  was :  "  If  the  defendant  had  been  in 
the  habit  of  and  accustomed  to  take  passengers  on  the 
boat  in  the  evening  and  permitting  them  to  sleep  thereon, 
then  its  liabilities  as  to  a  passenger  passing  over  its  walks 
and  ways  in  the  evening  for  such  purpose,  would  be  just 
the  same,  and  its  duties  as  to  keeping  its  ways  to  its  boat 
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would  be  just  the  same  as  it  would  toward  a  passenger 
.going  to  the  boat  at  the  hour  of  starting  in  the  morning." 
'The  court  did  not,  therefore,  instruct  the  jury  that  the 
4ejendant  was  bound  to  keep  its  approaches  safe  and  well 
lighted  at  all  hours  of  night.  The  plaintiff  and  her  hus- 
band were  going  down  to  the  boat,  as  the  evidence  indi- 
cates, between  six  and  eight  o'clock  in  the  evening.  It 
was  the  usual  time  when  the  defendant  was  in  the  habit 
of  receiving  passengers;  they  were  invited  to  come  on 
board,  and  they  had  a  right  to  be  there;  they  were  going 
there  to  do  business  with  the  defendant, — to  sleep  on  board 
of  the  boat  all  night,  and  pay  them  for  the  accommoda- 
tion. The  benefit  was  mutual.  It  was  not  a  gratuitoas 
privilege  for  their  own  special  convenience.  The  boat  was 
just  coming  into  its  landing,  and  the  time  was  in  the  even- 
ing and  appropriate.  There  is  no  claim,  nor  can  there  be 
on  the  facts,  that  it  was  the  duty  of  the  defendant  to  keep 
its  approaches  to  its  landing  safe  at  all  hours  of  the  night, 
but  that  it  was  its  duty  in  the  evening,  when  it  was 
accustomed  to  receive  passengers.  Whether  it  was  the 
duty  of  the  defendant  to  keep  them  in  that  condition  at 
other  later  hours  in  the  night,  was  a  matter  with  which 
the  plaintiff  in  this  case  has  no  concern. 

It  is  next  objected  that  the  damages  awarded  are  ex- 
cessive. The  damages  assessed  by  the  jury  are  large.  The 
evidence  tQAds  to  indicate  that  the  plaintiff  is  permanently 
injured.  "  I  think,"  says  the  medical  witness, ''  that  if  she 
does  regain  the  use  of  her  limb  and  it  becomes  free  from 
pain,  it  will  be  several  years.  It  will  take  a  long  time  to 
fully  recover,  if  she  ever  does."  She  is  unable  now  to 
stand  without  support,  and  altogether  unable  to  walk,  and 
still  suffers  great  physical  pain  from  the  injury.  The 
probabilities  are  that  she  will  be  a  cripple  during  her  life, 
and  subject  to  much  pain  and  suffering.  In  such  case, 
different  individuals  would  vary  in  their  estimate  of  the 
sum  which  would  be  a  just  ^uniary  compensation.    "  It 
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is  one  thing,"  said  Mr.  Justice  Story,  "for  a  court  to 
administer  its  own  measure  of  damages  in  a  case  properly 
before  it,  and  quite  another  thing  to  set  aside  the  verdict 
of  a  jury,  because  it  exceeds  that  measure."  {Thurston  v. 
Martin,  5  Mas.  499.)  Nor  is  tlie  fact  to  be  overlooked  that 
the  judge  who  heard  the  testimony,  in  refusing  the  motion 
for  a  new  trial,  approved  the  verdict  of  the  jury.  In  such 
case,  it  has  not  been  the  practice  of  this  court  to  interfere, 
nor  if  such  was  the  practice,  are  the  damages  given  so 
excessive  as  to  justify  our  interference.  Many  larger  ver- 
dicts for  less  injuries  have  been  sustained  by  tiie  courts. 

Thus  far  the  cases  have  been  considered  together,  but 
the  point  is  made  in  the  administrator  case  that  no  earn- 
ing power  was  proven  on  the  part  of  the  deceased.  This 
is  based  on  the  inference  that  the  deceased  was  a  wealthy 
man,  living  on  his  income.  Under  the  statute,  the  age 
and  sex,  the  general  health  and  intelligence  of  the  de- 
ceased, his  habits  and  capacity,  mental  and  physical,  to 
earn  and  acquire  property,  are  all  to  be  considered.  The 
deprivation  of  his  affection  and  society  cannot  be  taken 
into  account.  This  would  include  skill  in  the  manage- 
ment of  wealth,  or  capacity  to  manage  affairs,  which  would 
be  of  advantage  to  an  estate,  and  the  loss  of  which  would 
prove  a  detriment  to  it. 

In  view  of  all  the  circumstances,  we  are  unable  to  say 
there  was  error,  and  must  affirm  the  judgments,  or  judg- 
ment in  both  cases* 
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GEORGE   CONN  v.  VIRGIL   CONN. 

Matubkd  Aooouim— Intebbst. — Unless  an  account  be  settled  or  matandt 
interest  will  not  be  allowed  thereon  in  the  absence  of  an  agreement  thei^ 
for. 

PAsnrKBSHip — Past  Sebvigb  fob  FnEBC—AnDiriovALGoMPSKBATioH.— Alter 
a  service  is  rendered  for  a  firm,  the  compensation  for  which  is  fixed  by 
contract,  it  is  not  competent  for  one  member  of  the  firm,  withoat  the 
consent  of  the  other,  to  subject  the  firm  to  liability  for  addidonal  com- 
pensation for  the  service  already  rendered. 

EQcriT — Ukliquidatbd  Damagbs — Equitable  GouirrKBCLAiirs. — Claims  for 
unliquidated  speculative  damages,  not  being  such  as  would  sustain  a  suit 
between  the  parties,  are  not  proper  equitable  counterclaims. 

Lake  county :  L.  R.  Websteb,  Judge. 

Defendant  appeals.    Affirmed. 

The  object  of  this  suit  is  the  specific  performance  of  a 
certain  agreement  between  the  parties,  and  also  an  account- 
ing between  the  plaintiff  and  defendant  as  partners.  Both 
causes  of  suit  arise  out  of  the  same  agreement  The  answer 
alleges  performance  of  that  part  of  the  agreement  which 
is  sought  to  be  specifically  enforced,  which  performance 
occurred  after  the  commencement  of  the  suit,  and  this  is 
admitted  by  the  reply.  The  answer  also  admits  the  neces- 
sity of  an  accounting.  The  only  questions  tried  in  the 
court  below  were  those  arising  upon  the  accounting. 

Wm.  R.  Willis,  for  Appellant. 

Watson,  Hume  &  Watson,  for  Respondent 

Strahan,  C.  J. — ^This  cause  was  referred  to  W,  L.  Colvig, 
Esq.,  to  take  and  report  the  evidence  to  the  court,  together 
with  his  findings  of  law  and  fact.  Upon  the.  filing  of  the 
report,  numerous  exceptions  were  made  both  by  the  plain- 
tiff and  defendant,  and  the  same  were  so  modified  that  a 
decree  was  entered  against  the  defendant  for  the  sum  of 
four  hundred  and  ten  dollars  and  ten  cents,  from  which  the 
defendant  has  brought  this  appeal.   The  referee  found  that 
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the  plaintiff  should  be  charged  in  the  account,  thirty-one 
thousand  four  hundred  and  fifty-eight  dollars  and  eighty- 
two  cents,  and  credited  twenty-five  thousand  two  hundred 
and  seventy-eight  dollars  and  ninety-four  cents,  leaving  a 
balance  due  from  him  to  the  firm  of  six  thousand  one  hun- 
dred and  seventy-nine  dollars  and  eighty-eight  cents;  and 
the  defendant  should  be  charged  fifteen  thousand  six  hun- 
dred and  nine  dollars  and  twenty-one  cents,  and  credited 
nine  thousand  six  hundred  and  forty-nine  dollars  and 
thirty-eight  cents,  leaving  a  balance  due  from  him  to  the 
firm  of  five  thousand  nine  hundred  and  fifty-nine  dollars 
and  eighty-three  cents;  and  that  the  plaintiff  owed  the 
firm  two  hundred  and  twenty  dollars  and  three  cents  more 
than  the  defendant  owed  it.  And  he  further  found  for  the 
defendant,  on  account  of  the  first  and  second  counterclaims 
pleaded  in  his  answer,  to  the  amount  of  one  thousand  and 
seventeen  dollars  and  eleven  cents  on  the  first  counterclaim, 
and  eight  hundred  dollars  on  the  second,  which,  with  one- 
half  of  the  balance  of  two  hundred  and  twenty  dollars  and 
three  cents,  found  against  the  plaintiff,  amounted  to  the  sum 
of  one  thousand  nine  hundred  and  twenty-seven  dollars  and 
thirteen  and  one-half  cents,  for  which  he  recommended  a 
decree  in  favor  of  the  defendant. 

The  court,  after  hearing  the  same,  sustained  plaintiff's 
exceptions  to  four  of  the  findings  of  the  referee ;  that  which 
allowed  defendant  credit  for  one  hundred  and  sixty-four 
dollars,  back  salary  paid  J.  C.  Conn;  that  which  charged 
plaintiff  eight  hundred  and  seventy-six  dollars  and  forty- 
five  cents  on  account  of  taxes  on  his  excess  of  capital;  that 
which  finds  for  defendant  one  thousand  and  seventeen  dol- 
lars and  eleven  cents,  damages  for  plaintiff's  refusal  to  lease 
the  mill;  and  that  which  finds  for  defendant  eight  hundred 
dollars,  damages  for  plaintiff's  refusal  to  join  in  repairing 
the  mill;  and,  as  a  result,  re-stated  the  account,  so  that 
plaintiff  was  charged  thirty  thousand  five  hundred  and 
eighty-two  dollars  and   thirty-seven  cents,  and  credited 
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twenty-five  thousand  two  hundred  and  seventy-eight  dol- 
lars and  ninety-four  cents,  leaving  a  balance  due  from  him 
to  the  firm  of  five  thousand  three  hundred  and  three  dol- 
lars and  forty-three  cents;  and  defendant  was  charged  fifteen 
thousand  six  hundred  and  nine  dollars  and  twenty-one  cents^ 
and  credited  nine  thousand  four  hundred  and  eighty-five 
dollars  and  thirty-eight  cents,  leaving  a  balance  due  fixmi 
defendant  to  the  firm  of  six  thousand  one  hundred  and 
twenty-three  dollars  and  eighty-three  cents,  being  eight 
hundred  and  twenty  dollars  and  forty  cents  more  than  the 
balance,  for  one-half  of  which  sum  (four  hundred  and  ten 
dollars  and  ten  cents)  the  court  directed  a  judgment  in 
favor  of  the  plaintiff  against  the  defendant,  and  disallowed 
each  of  said  counterclaims,  and  overruled*  all  of  defendant's 
exceptions  and  all  of  plaintiff's,  except  those  above  stated. 
The  contention  between  these  parties  is  as  to  sundry 
items  which  go  to  make  up  the  aggregates  found  by  the 
referee,  and  present  mainly  questions  of  fact  As  to  these, 
the  evidence  is  conflicting,  and  we  could  only  say  approxi- 
mately which  party  is  right  and  which  wrong  were  we  to 
enter  into  an  examination  of  the  evidence  and  attempt  to 
restate  the  account.  We  have  carefully  read  the  evidence, 
and  examined  the  ruling  of  the  court  below  on  each  con- 
tested item,  and  are  disposed  to  think  the  weight  of  the 
evidence  is  with  the  court's  finding.  The  disputed  items 
are,  plaintiff's  claim,  allowed  by  the  referee  and  court,  for 
interest  on  his  excess  of  capital  in  the  business;  defendant's 
claim  that  plaintiff  shall  be  charged  with  the  taxes  on  this 
excess,  which  was  allowed  by  the  referee  and  disallowed  by 
the  court;  defendant's  claim  for  interest  paid  by  him  to  J. 
C.  Conn  on  his  account,  disallowed  by  the  referee  and  court; 
defendant's  claim  for  one  hundred  and  sixty-four  dollars, 
back  salary  paid  J.  C.  Conn,  allowed  by  the  referee  and  dis- 
allowed by  the  court;  defendant's  claim  for  receipts  of 
postofiice,  disallowed  by  the  referee  and  court;  defendant's 
claim  that  plaintiff  should  pay  for  a  wagon  belonging  to 
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the  firm,  disallowed  by  the  referee  and  court  It  is  sufB- 
cient  to  say  that  there  was  an  agreement  on  the  part  of  the 
defendant  that  the  plaintiff  should  have  interest  on  the 
amount  of  capital  invested  by  him  in  excess  of  the  defend- 
ant, and  there  was  no  agreement  as  to  who  should  pay  the 
taxes  on  said  excess.  Besides,  there  is  no  satisfactory  evi- 
dence that  the  firm  paid  taxes  on  this  excess.  A  part  of 
the  firm's  capital  was  borrowed  from  the  plaintiff;  and  in 
thd  absence  of  an  agreement  to  that  effect,  we  know  of  no 
law  that  would  subject  the  plaintiff  to  a  liability  to  the 
firm  for  taxes  paid  on  such  borrowed  capital.  It  does  not 
appear  that  J.  C.  Conn's  account  was  a  settled  or  matured 
account,  or  that  there  was  an  agreement,  expressed  or 
implied,  that  he  should  be  allowed  interest  thereon;  nor 
does  it  appear  that  the  firm  was  in  any  way  responsible  for 
the  one  hundred  and  sixty-four  dollars  paid  by  the  defend- 
ant to  J.  0.  Conn  for  back  salary.  Said  J.  C.  Conn's  salary 
was  fixed  by  contract;  and  after  the  service  had  been  ren- 
dered, it  was  not  competent  for  one  member  of  the  firm, 
without  the  consent  of  the  other,  to  subject  the  firm  to 
a  liability  for  additional  compensation.  In  such  case,  the 
firm  is  not  liable.  The  other  two  items  were  disallowed  by 
both  the  referee  and  court,  and  need  not  be  particularly 
noticed. 

The  defendant's  counter-claims  are  both  for  damages, 
unliquidated  and  speculative.  Upon  neither  of  them  could 
a  suit  have  been  maintained  by  the  defendant  and  against 
the  plaintiff.  (Hill's  Code,  §  398.)  They  are,  therefore,  not 
counter-claims  in  equity,  but  matters  of  legal  cognizance. 
But  in  addition  to  this,  the  second  counter-claim  seems  to 
be  based  on  the  theory  that  if  one  tenant  in  common  will 
not  repair,  or  consent  that  his  co-tenant  shall  repair,  he 
may  sue  such  co-tenant  in  equity  for  damages.  We  deem  a 
more  particular  discussion  or  statement  of  these  matters 
unnecessary. 
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In  every  view,  we  think  the  decree  appealed  from  is  cor- 
rect and  must  be  affirmed. 


1  3M  [Filed  June  18, 1892.] 
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ill««!    MINERVA  ANN  DICE  v.  MARY  E.  McCAULEY  et  al. 

Disputed  Boundary — Legal  Title — Stare  Decisis. — Where,  in  a  suit  under 
the  statute,  it  appears  from  the  pleadings  and  evidence  that  the  only  ood- 
troversy  between  the  parties  is  the  l^al  title  to  a  strip  of  land  claimed  to 
have  been  acquired  by  adverse  possession,  the  complaint  will  be  dismissed, 
and  the  partieb  required  to  try  the  legal  title  at  law.  Love  v.  JforriU^  19 
Or.  545,  followed  and  approved. 

Polk  county:  R.  P.  Boise,  Judge. 
Defendants  appeal.    Reversed  and  dismissed. 

This  suit  is  brought  by  the  plaintiflf  against  her  daugh- 
ter, Mary  E.  McCauley,  and  her  husband.  Its  alleged 
object  is  to  ascertain  and  settle  a  disputed  question  of 
boundary  between  the  lands  of  plaintiff  and  defendants. 
E.  C.  Dice  in  his  lifetime  settled  upon  a  tract  of  land  in 
Polk  county,  Oregon,  as  his  donation  land  claim.  The 
plaintiff  was  his  wife.  One-half  of  said  claim  inured  to 
her  under  the  donation  law.  Mary  E.  McCauley  has  suc- 
ceeded to  all  the  estate  and  interest  of  E.  C.  Dice  in  said 
claim. 

Upon  the  trial,  the  court  below  made  the  following  find- 
ings of  fact  and  law :  "  Now,  on  this  twentieth  day  of  May, 
1891,  this  cause  came  on  for  hearing;  W.  H.  Holmes  appear- 
ing as  counsel  for  the  plaintiff,  and  Daly,  Sibley  &  Eakin, 
and  W.  S.  McFadden,  appearing  as  counsel  for  the  defend- 
ants; and  after  hearing  the  allegations  and  proofs  of  the 
parties,  and  arguments  of  counsel,  the  court  finds  as  con- 
clusions of  fact — first,  that  there  is  a  controversy  as  to  the 
location  of  the  line  between  the  land  of  the  plaintiff  and 
the  defendants;  second,  that  the  evidence  does  not  show 
that  the  plaintiff  and  E.  C.  Dice,  her  late  husband,  agreed 
between  themselves  to  establish  between  their  respective 
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lands  of  their  donation  land  claim  any  line  other  than 
established  by  the  United  States  patent,  which  conveyed 
their  said  donation  land  claim  to  them,  or  that  plaintiff 
once  after  agreed  to  any  other  line;  third,  that  the  true 
line  between  the  lands  of  the  plaintiff  and  defendant  is  a 
straight  line  running  nearly  east  and  west  parallel  with 
the  south  line  of  said  donation  land  claim,  from  such 
points  on  the  east  and  west  boundaries  thereof  as  to  divide 
the  said  claim  into  equal  parts.  As  conclusions  of  law, 
the  court  finds  that  the  plaintiff  is  entitled  to  have  her 
said  true  line  established  by  this  court,  and  that  commis- 
sioners be  appointed  to  establish  the  same.  It  is,  therefore, 
ordered  and  decreed  by  the  court  that  a  straight  line,  run- 
ning nearly  east  and  west  parallel  with  the  south  line  of 
the  donation  land  claim  of  E.  C.  Dice  and  wife,  is  the  true 
boundary  line  between  the  said  lands  of  plaintiff  and 
defendant.  And  it  is  further  ordered  that  W.  P.  Wright, 
James  A.  Dempsey,  and  F.  A.  Patterson,  be  and  are  hereby 
appointed  commissioners  to  ascertain  and  mark  said  line; 
and  said  commissioners  are  hereby  directed  to  go  out  upon 
the  said  lands  of  said  parties  and  establish  and  mark  out 
upon  the  grounds,  by  proper  marks  and  monuments,  said 
boundary  or  dividing  line  between  the  plaintiff  and  defend- 
ant, and  report  their  doings  at  the  next  term  of  this  court.'* 
Thereafter,  on  the  eleventh  day  of  December,  1891,  said 
referees  having  made  their  report,  the  court  entered  the 
following  decree  thereon:  "Comes  now  (December  11, 
1891,)  said  cause  to  be  heard  upon  the  motion  of  tlie  plain- 
tiflF  to  confirm  the  report  of  the  referees  heretofore  appointed 
to  establish  the  line  between  the  lands  of  the  said  parties 
as  disclosed  by  the  pleadings,  and  for  a  final  decree  estab- 
lishing said  reported  line  as  the  true  line  dividing  the  said 
lands  of  the  parties,  and  the  motion  of  the  defendants  to 
set  aside  said  report  and  refer. the  said  matter  of  surveying 
and  establishing  said  line;  and  the  court  having  fully  con- 
sidered the  same,  and  being  advised  as  to  the  facts  and  law 
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pertaining  thereto,  overrules  the  said  motion  of  defendants. 
It  is,  therefore,  ordered,  adjudged,  and  decreed  by  the  cooii 
that  the  said  report  be  and  the  same  is  hereby  confirmed, 
and  the  line  dividing  said  lands  is  decreed  by  the  court  to  be 
a  line  running  east  and  west  parallel  with  the  south  boun- 
dary line  of  the  donation  land  claim  of  E.  C.  Dice  and  wife, 
No.  55,  in  township  8  south,  range  4  west  of  the  Willamette 
meridian,  and  seventeen  and  forty-three  one-hundredth« 
chains  north  therefrom.  It  is  further  decreed  by  the  court 
that  the  plaintiff  have  and  recover  from  the  defendants  her 
costs  and  disbursements  incurred  in  the  prosecution  of  this 

suit,  which  said  costs,  etc.,  are  allowed  and  taxed  at  $ , 

and  that  execution  issue  to  enforce  this  decree. 

"R.  P.  BoisB,  Judge." 

From  this  decree  this  appeal  was  taken. 

Daly,  Sibley  &  Eakinf  John  Buradt^  and  W.  8.  McFaddmt 
for  Appellants. 

Bonham  &  Holmes,  for  Respondent 

Strahan,  C.  J. — Under  section  4  of  the  donation  act^  E. 
G.  Dice  in  his  lifetime  became  a  settler  upon  the  donaticm 
claim  described  in  the  pleadings,  and  by  virtue  thereof,  and 
upon  compliance  therewith,  became  entitled  to  said  tract  of 
land  so  settled  upon, "  one-half  to  himself,  and  the  other 
half  to  his  wife,  to  be  held  by  her  in  her  own  right";  and 
the  surveyor-general  was  required  to  designate  the  part 
inuring  to  the  husband  and  that  to  the  wife,  and  enter  the 
same  on  the  records  of  his  office;  and  that  line,  when 
ascertained,  would  be  the  true  dividing  line  between  the 
plaintiff's  and  defendants'  lands,  unless  something  else 
intervened  to  affect  it.  The  contention  of  defendants  is  that, 
twenty  or  more  years  ago,  E.C.  Dice  and  the  plaintiff  agreed 
upon  a  conventional  line  running  between  the  house  and 
barn,  and  which  was  always  observed  by  maintaining  a 
turning  row  on  said  line,  and  that  thereafter  each  claimed       | 
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and  occupied,  up  to  that  line  without  a  question.  In  this 
view  of  the  subject,  the  only  question  in  the  case  is,  whether 
ornot there  was  such  an  understanding,  which,  if  acted  upon 
for  a  sufficient  length  of  time,  would  bar  an  entry.  This 
question  is  purely  a  legal  one,  and  ought  to  be  tried  by  a 
jury.  This  is  not  a  case  in  which  the  place  where  the  true 
line  was  run  upon  the  ground  has  been  lost  by  the  removal 
or  destruction  of  monuments,  or  for  any  cause  cannot  be 
ascertained  or  is  not  known,  but  it  is  one  where  the  owners 
of  the  tract,  for  reasons  that  were  satisfactory  to  themselves 
at  the  time,  are  alleged  to  have  established  another  and 
different  line  by  agreement,  and  which  was  acted  upon  by 
each  of  them  by  actual  occupancy  up  to  such  conventional 
line  for  more  than  twenty  years.  The  defendants'  evidence 
is  all  directed  to  this  point,  and  it  certainly  does  tend  very 
strongly  to  establish  this  contention.  Under  this  aspect  of 
the  case,  the  only  contention  there  is  between  the  parties 
is,  which  owns  the  strip  of  land  lying  between  the  line 
made  by  the  surveyor-general  and  the  conventional  line 
alleged  to  have  been  established  by  the  parties.  This 
brings  the  case  within  the  principle  applied  by  this  court 
in  Love  v.  MorriU,  19  Or.  545,  which  is  decisive  of  this  case. 
Let  the  decree  appealed  from  be  reversed  and  the  suit 
be  dismissed. 


[Filed  Jane  18, 1892.] 

D.  F.  CAMPBELL  v.  R  E.  McKINNEY. 

Suit  iob  Aocouirniro— Facib  Ex4]fiirjn> — Case  ih  Judgvert. — The  ooort 
having  examined  the  evidence,  and  re-stated  the  account  between  the 
parties,  finds  there  was  no  error  in  the  decree  of  the  coort  below. 

Marion  county.  R.  P.  Boise,  Judge. 

Plaintiff  appeals.    Affirmed. 

L.  L.  McArthur,  for  Appellant 

W.  M.  Kaiser,  and  TUmon  Ford,  for  Respondent 
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Bean,  J. — This  is  a  suit  for  an  accounting,  and  arises 
out  of  the  following  facts:  On  April  3,  1886,  plaintiff 
being  in  failing  circumstances,  and  unable  to  promptly 
pay  his  debts,  agreed  with  defendant,  that,  in  considera- 
tion of  defendant's  assuming  and  paying  certain  of  his 
debts,  and  furnishing  money  to  improve  and  carry  on  his 
farm,  he  would  convey  to  defendant  the  farm  as  security  for 
the  amount  of  the  debt  so  assumed  and  money  advanced. 
In  pursuance  of  this  agreement,  the  farm  was  conveyed  to 
defendant,  and  he  assumed  and  paid  the  following  debts 
of  plaintiflF:  note  and  mortgage  of  Mrs.  L.  A.  Cox,  three 
thousand  six  hundred  and  fifty  dollars;  note  of  Mrs.  S.  E. 
Smith,  six  hundred  and  fifty  dollars;  note  of  J.  Q.  Wilson, 
seven  hundred  and  thirty-five  dollars;  judgment  of  J.  L. 
FoUansby,  one  hundred  dollars,  and  purchasing  title  of 
Q.  A.  Grubbe,  sixty-five  dollars, — making  a  total  of  five 
thousand  three  hundred  and  twenty-five  dollars.  On  the 
same  day  defendant  leased  the  farm  to  plaintiff  for  a  term 
of  four  years  at  the  annual  rental  of  five  hundred  and 
thirty  dollars,  and  it  was  agreed  and  so  expressed  in  the 
lease,  that  the  produce  of  the  farm  during  the  term  of  the 
lease  should  belong  to  and  be  the  property  of  the  defendant, 
.and  should  be  disposed  of  by  him,  the  proceeds  thereof 
being  credited  on  the  amount  of  the  indebtedness,  and  inte^ 
est  thereon  assumed  by  defendant,  and  money  advanced  for 
working  and  carrying  on  the  farm.  Under  this  arrange- 
ment, the  farm  was  cultivated  until  1889;  and  to  settle 
the  account  between  the  parties,  this  suit  was  instituted. 
From  time  to  time  since  the  making  of  the  agreement  in 
April,  1886,  defendant  has  rendered  and  delivered  to  plain- 
tiff itemized  statements  of  the  account  between  them;  and 
some  few  of  the  items  going  to  make  up  the  debit  side  of 
this  account  are  disputed  by  plaintiff,  but  from  an  exam- 
ination of  the  evidence,  it  seems  to  us  that  all  the  items  of 
this  account,  except  the  charge  of  three  hundred  and  eighty- 
seven  dollars  and  fifty  cents  for  interest,  and  of  five  dollars 
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paid  Mr.  Ford  for  advice,  are  properly  chargeable  against 
plaintiff. 

The  principal  controversy  between  the  parties  in  this 
suit,  is  as  to  the  credit  plaintiff  should  receive  for  produce 
delivered,  and  pasturage  and  board  furnished.  There  is  no 
controversy  as  to  the  quantity  of  produce  delivered;  nor  is 
there  any  dispute  but  that  defendant  has  properly  credited 
plaintiff  with  the  entire  amount  received  by  him  from  the 
sale  of  the  same;  bilt  it  is  contended  by  plaintiff  that 
defendant  did  not  exercise  proper  care  and  attention  in 
the  sale  of  the  produce,  especially  the  hops,  and  should 
therefore  be  charged  with  the  difference  between  the  amount 
received  and  what  he  should  have  received,  amounting,  as 
plaintiff  contends,  to  about  one  thousand  five  hundred  dol- 
lars. We  have  examined  the  entire  evidence  on  this  ques- 
tion, and  are  satisfied  that  after  the  hops  were  delivered  to 
him,  defendant  exercised  all  the  care,  attention,  and  dili- 
gence the  law  requires  or  demands  in  disposing  of  them,  and 
reaUzing  the  best  market  price,  and  therefore  should  only 
be  charged  with  the  amount  actually  received,  except  for 
three  thousand  one  hundred  and  eighty-two  pounds  of  hops 
delivered  to  him  in  1887.  In  this  last  instance,  it  appears 
that  plaintiff  contracted  his  entire  hop  crop  for  fifteen  cents 
per  pound,  prior  to  picking;  but  at  defendant's  instance 
and  urgent  demand,  the  contract  was  cancelled,  and  the 
hops  delivered  to  him;  and  we  think,  therefore,  he  should 
account  to  plaintiff  for  the  hops  at  fifteen  cents  per  pound, 
although,  by  the  exercise  of  the  utmost  diligence,  he  did  not 
realize  that  sum  for  them.  If  he  did  not  desire  to  assume 
this  responsibility,  he  should  have  allowed  the  contract  to 
stand. 

There  is  a  difference  of  ninety  dollars  and  thirty-nine 
cents  between  the  parties  as  to  the  value  of  the  oats  deliv- 
ered to  defendant;  and  the  evidence  seems  to  be  in  plaintiff's 
favor  on  this  question.  The  disputed  items  in  the  pastur- 
age account  are,  pasturing  one  hundred  and  fifty  head  of 
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sheep  two  months,  fifteen  dollars;  keeping  twenty  steera 
two  years,  one  hundred  and  seventy-five  dollars,  and  keep- 
ing thirteen  head  of  cows  and  their  increase  for  four  years, 
three  hundred  and  twelve  dollars.  By  the  terms  of  die 
lease  of  April  3, 1886,  plaintiff  was  to  pasture  and  care  for 
the  twenty  head  of  steers  and  the  cows  and  their  increase 
without  charge  to  defendant,  receiving  as  his  compensation 
therefor  the  milk  and  butter  from  the  cows  and  one-half  of 
their  increase ;  and  we  do  not  think  this  provision  of  the 
lease  was  afterward  modified,  as  plaintiff  claima  Plaintiff 
has  received  by  credit  on  his  account,  the  value  of  one-half 
of  the  increase  from  the  cows,  as  provided  in  the  lease,  and 
therefore  is  not  entitled  to  charge  for  keeping  either  the 
steers  or  the  cows.  The  charge  plaintiff  makes  against 
defendant  for  board  is  evidently  a  thought  that  occurred  to 
him  after  this  dispute  arose,  and  is  without  merit 

On  December  5, 1888,  by  mutual  consent  of  the  parties, 
sixty  acres  of  the  farm  was  sold  to  one  Cone  for  three  thou- 
sand six  hundred  dollars,  one  thousand  dollars  in  cash 
being  paid  to  defendant,  and  the  remainder  being  secured 
by  note  and  mortgage  in  defendant's  favor,  due  five  years 
after  date,  which,  in  the  absence  of  a  showing  to  the  con- 
trary, we  must  assume  is  worth  its  face,  and  therefore 
plaintiff  was  on  that  day  entitled  to  a  credit  on  the  amount 
of  indebtedness  assumed  for  him  of  three  thousand  six 
hundred  dollars. 

We  have  concluded  defendant  is  Dot  entitled  to  interest 
on  the  money  advanced  by  him  for  carrying  on  the  farm, 
because  the  value  of  the  produce  received  by  him  about 
equalled  the  money  advanced,  and  the  interest  on  one  would 
offset  the  interest  on  the  other;  but  he  is  certainly  entitled 
to  interest  on  the  money  advanced  to  pay  indebtedness,  or 
interest  on  the  face  of  the  indebtedness  assumed,  which 
perhaps  would  be  the  better  way  of  stating  the  account 
But  however  we  state  the  account,  giving  plaintiff  the  ben- 
efit of  all  the  items  above  suggested,  as  well  as  disallowing 
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the  claim  of  two  hundred  and  eighty-eight  dollars  on  the 
Ck>ne  bond,  there  still  remained  due  defendant  at  the  time 
of  the  rendition  of  the  decree  in  the  court  below  a  sum 
equal  if  not  in  excess  of  the  amount  allowed,  and  the  decree 
is  affirmed. 


[FQed  Jnly  2, 1S92J 

WM.  PRIZZELLE  v.  O.  R.  &  N.  CO.  kt  al. 

Ej  JLTMMX  ~  Etipkitce— Act  of  OoNaBsss.— In  defense  of  an  action  of  <dect- 
ment  bjr  a  settler  on  goyemment  lands  against  a  railway  oomiMmy  to 
leooTer  the  land  whereon  the  company's  road  is  located,  it  is  competent  for 
the  defendant  to  show  that  prior  to  the  plaintiff's  settlement,  it  complied 
with  the  requirements  of  the  act  of  congress  of  March  8, 1875,  granting  to 
railroad  companies  the  right  of  way  over  the  puhlic  lands ;  and  it  is 
soffident  if,  from  an  inspection  and  constmction  of  the  documents 
offered  in  evidence,  it  appears  that  such  compliance  was  prior  to  the 
■element,  although  the  exact  date  does  not  appear. 

Wasco  county :  W.  L.  Bradsh aw,  Judge. 

Defendants  appeal.    Eeversed. 

This  is  an  action  of  ejectment  The  substance  of  the 
plaintiff's  complaint  is  as  follows:  That  the  plaintiff  is 
and  at  all  the  times  hereinafter  stated  has  been  the  owner 
in  fee  simple  of  that  certain  tract  or  parcel  of  real  property 
described  as  lots  one  and  two  and  the  south  half  of  the 
southeast  quarter  of  section  thirty-four  in  township  three 
north,  range  eight  east;  Willamette  meridian;  that  the 
Oregon  Railway  A  Navigation  Company  is  and  at  all  the 
times  hereinafter  stated  was  a  corporation  existing  under 
the  laws  of,  and  doing  business  in,  the  state  of  Oregon;  that 

heretofore,  to  wit,  about  the day  of ,  1881,  the 

defendant,  the  Oregon  Railway  &  Navigation  Company, 
unlawfully  entered  upon  and  took  possession  of  that  certain 
portion  of  the  tract  hereinbefore  described,  consisting  of  a 
strip  through  said  premises  one  hundred  feet  wide,  lying 
along  the  present  line  of  the  Oregon  Railway  &  Navigation 
C<»npany'8  line  o(  railroad  track,  where  the  same  crosses 
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the  said  premises,  and  being  and  extending  fifty  feet  on 
each  side  of  said  track,  and  ousted  the  plaintiff  from  the 
possession  of  said  last  described  premises;  that  ever  since 
said  time,  the  said  defendant,  the  Oregon  Railway  &  Navi- 
gation Company,  and  the  defendant,  the  Oregon  Short 
Line  &  Utah  Northern  Railway  Company,  have  unlawfully 
withheld  and  detained  the  possession  of  the  said  premises 
from  the  plaintiff,  and  still  unlawfully  withhold  and  detain 
the  same,  wherein  and  whoreby  the  plaintiff  has  been  dam- 
aged in  the  full  sum  of  one  thousand  dollars.  Then  fol- 
lows a  prayer  for  the  recovery  of  said  premises  and  one 
thousand  dollars'  damages.  The  defendants  severally  de- 
murred to  the  complaint,  but  the  record  fails  to  discloee 
what  disposition  was  made  of  the  demurrers.  The  answer 
denies  an  entry  in  1881,  but  alleges  an  entry  in  1880  by 
the  Oregon  Railway  &  Navigation  Company  and  con- 
tinuous and  exclusive  possession  and  occupation  since  Uiat 
time  by  the  defendant  and  its  co-defendant,  which  last- 
named  defendant  entered  as  the  tenant  of  the  Oregon  Rail- 
way &  Navigation  Company  about  the  first  day  of  August, 
1889.  Said  answer  alleges  an  adverse  holding  by  the  said 
first-named  defendant  and  its  tenant  for  more  than  ten 
years  next  before  the  commencement  of  the  action.  The 
answer  also  denies  the  plaintiff's  title,  and  also  the  unlaw* 
ful  entry  or  possession  by  defendants,  and  pleads  title  in 
the  Oregon  Railway  &  Navigation  Company.  The  answer 
also  alleges  that  the  Oregon  Railway  &  Navigation  Com- 
pany acquired  said  strip  of  land  under  the  act  of  congress 
granting  the  right  of  way  over  the  public  lands  of  the 
United  States  to  all  railways  complying  with  said  act 
The  reply  denied  the  new  matter  in  the  answer. 

Upon  the  trial,  the  plaintiff  introduced  his  patent  firom 
the  United  States  covering  said  land,  and  gave  some  evi- 
dence tending  to  show  the  value  of  the  use  and  occupation, 
and  rested.  The  defendants  then  undertook  to  show  that 
while  the  land  in  controversy  was  yet  public  land  of  the 
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United  States,  the  Oregon  Railway  &  Navigation  Companjr 
snryeyed  its  line  of  road  across  the  same,  and  thereafter  in 
all  respects  complied  with  the  act  of  congress  granting  the 
right  of  way  to  all  railroads  afterwards  constructed  over 
the  public  land&  The  principal  exceptions  relied  upon 
were  taken  te  the  ruling  of  the  court  excluding  from  the 
consideration  of  the  jury  certain  documentary  evidence 
offered  on  the  part  of  the  defendants,  which  will  be  more 
particularly  noticed  in  the  opinion.  The  plaintiff  recov- 
ered judgment  for  the  recovery  of  the  land  and  a  judgment 
against  the  defendant,  the  Oregon  Railway  &  Navigation 
Company,  for  six  hundred  dollars,  damages.  From  this 
judgment  this  appeal  is  taken. 

W.  W.  GoUon,  and  Zera  Snow,  for  Appellants. 

A.  8.  Bennett,  for  Respondent 

Strahan,  C.  J. — The  complaint  is  a  wide  departure 
from  the  requirements  of  the  statute  (Hill's  Code,  §  318) 
declaring  what  the  complaint  in  this  class  of  actions  shall 
contain,  but  inasmuch  as  no  question  was  made  as  to  its 
8u£Sciency,  the  same  will  not  be  further  noticed.  The  de- 
fendants attempted  to  show  title  in  the  Oregon  Railway  & 
Navigation  Company  under  the  act  of  congress  of  March  3, 
1875.  The  first  section  of  that  act  provides  that  the  right 
of  way  through  the  public  lands  of  the  United  States  is 
hereby  granted  to  any  railroad  company  duly  organized 
under  the  laws  of  any  stete  or  territory,  except  the  District 
of  Columbia,  or  by  the  congress  of  the  United  States,  whidi 
shall  have  filed  with  the  secretary  of  the  interior  a  copy  of 
its  articles  of  incorporf^tion,  and  due  proofs  of  its  organiza- 
tion under  the  same,  to  the  extent  of  one  hundred  feet  on 
each  side  of  the  central  line  of  its  said  road.  *  *  * 
Section  four  of  said  act  provides  that  any  railroad  com- 
pany desiring  to  secure  the  benefits  of  this  act,  shall,  within 
twelve  months  after  the  location  of  any  section  of  twenty 
miles  of  its  road,  if  the  same  be  upon  surveyed  lands,  and, 

xzn  Ob.— 80. 


466  pRizgftLtB  th  0.  R.  4  N.  Oo.  [Sup.  a 


opinion  of  t&e  ooort^StftAkAir,  0. 1. 


if  upon  ansarvey^  lands,  within  twelve  months  after  the 
survey  thereof  by  the  United  States,  file  with  the  roister 
of  the  land  office  of  the  distriet  where  such  rood  is  located, 
a  profile  of  its  road ;  and  ap<m  approval  thereof  by  the 
secretary  of  the  interior,  the  same  shall  be  noted  upon  the 
plats  in  said  office;  and  thereafter  all  such  lands  oyer 
which  such  right  of  way  shall  pass  shall  be  diq>osed  d 
subject  to  such  right  of  way.    (18  Stat,  at  Large,  482.) 

For  the  purpose  of  sustaining  the  issues  on  the  part  of 
the  defendant,  the  Oregon  Railway  &  Navigation  Com- 
pany, the  resident  engineer  of  said  company  was  called 
as  a  witness  and  gave  evidence  tending  to  prove  that  be 
was  one  of  the  engineers  of  said  defendant  in  the  year 
1879 ;  that  he  aided  in  making  the  preliminary  survey  of 
the  line  of  said  road  in  1879 ;  that  the  same  was  surveyed 
through  the  land  described  in  the  complaint,  which  is  the 
same  line  where  said  road  was  located  and  constructed^ 
that  said  line  was  marked  by  stakes  driven  in  the  ground, 
and  the  final  location  of  said  road  was  made  on  said  line 
in  the  spring  or  summer  of  the  following  year,  and  that 
defendant's  exhibit  No.  1  correctly  shows  tile  location  of 
said  road  as  it  was  constructed. 

H.  S.  Hurlburt,  another  witness  connected  with  the  con- 
struction department  of  said  Oregon  Railway  &  Navigation 
Company,  testified  in  substance  that  he  was  one  of  the 
engineers  of  said  defendant,  and  was  engaged  in  laying 
out  the  work  of  construction;  that  a  portion  of  the  road 
had  been  constructed  and  in  operation  in  the  summer  and 
fall  of  1880  from  The  Dalles  to  Gelilo,  and  at  other  points 
east  thereof;  and  work  of  construction  was  going  on  in  the 
fall  of  1880  below  Cascade  Locks  and  west  thereof;  but 
that  no  construction  was  done  over  the  land  in  controversy 
until  the  month  of  March,  1881,  at  which  time  constrac- 
tion  work  began  over  lots  three  and  four.  The  defendants 
also  introduced  various  exhibits,  numbered  firom  two  to 
eight  inclusive,  tending,  as  was  argued  at  the  trial,  to  prove 
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compliance  by  the  Oregon  Railway  A  Navigation  Company 
with  said  act  of  congress.  All  of  these  exhibits  were 
rejected  except  number  six,  and  an  exception  properly 
taken  to  each  of  said  adverse  rulings.  These  exceptions 
present  the  main  contention  on  this  appeal.  Exhibit  2 
consists  of  copies  of  said  defendants'  articles  of  incorpora- 
tion, and  proofs  of  the  organization  thereunder,  and  sup- 
plementary articles  of  incorporation  certified  from  the 
department  of  the  interior.  No.  3  is  a  profile  of  the  road, 
certified  from  the  general  land  office  at  Washington.  No. 
4  is  the  same  profile,  certified  frt>m  the  Oregon  City  land 
office.  No.  5  is  the  township  plat  with  a  profile  of  the 
road  marked  thereon.  No.  6  was  admitted,  and  is  an 
extract  from  the  tract  book,  showing  entry  of  the  plaintiff 
under  date  of  application,  August  13,  1881,  under  settle- 
ment of  May  13,  1881.  No.  7  is  a  copy  of  the  commis- 
sioner's letter  of  May  29,  1883,  cancelling  the  entry  of 
Wm.  Frizzelle.  Na  8  is  a  copy  of  the  commissioner's  letter 
F,  of  October  14, 1880,  notifying  the  register  and  receiver 
of  the  approval  of  the  maps  filed  with  the  secretary  of  the 
interior,  which  approval  was  dated  September  28,  1880. 
What  particular  reasons  the  trial  court  had  for  rejecting 
this  documentary  evidence,  does  not  appear  from  the 
record;  but  it  may  be  assumed  that  they  were  the  same 
that  were  made  by  plaintiff's  counsel  upon  the  trial  here ; 
and  that  is,  there  is  no  evidence  tending  to  show  at  what 
particular  time  these  various  exhibits  were  filed,  and  there- 
fore it  is  not  affirmatively  shown  that  the  said  defendants' 
rights  had  attached  at  the  time  of  the  plaintiff's  settlement. 
None  <rf  the  papers  was  objected  to  on  the  ground  that  they 
were  not  properly  certified,  and  no  such  objections  were 
taken  in  this  court  The  Oregon  Railway  &  Naviga- 
tion Company's  articles  of  incorporation  were  signed  and 
acknowledged  on  the  twelfth  day  of  June,  1879,  and  on 
the  next  day  filed  in  the  office  of  the  secretary  of  state. 
On  the  twenty-fourth  day  of  November,  1879,  the  secretary 
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of  state  authenticated  the  copy  used  to  prove  the  corporate 
existence  of  the  defendant.  It  also  appears  that  on  the 
thirteenth  day  of  June,  1879,  a  copy  of  said  articles  of 
incorporation  were  filed  with  the  county  clerk  of  Multno- 
mah county,  Oregon,  and  he  also  authenticates  the  copy 
from  his  office.    His  certificate  bears  date  December  31, 

1879.  The  assistant  secretary  of  the  defendant  corporation 
also  authenticates  the  same  copy  by  his  certificate  dated 
January  27, 1880.  On  the  same  day  said  assistant  secre- 
tary certifies  that  the  organization  of  the  defendant  corpo- 
ration was  complete.  The  directors  of  said  corporation 
took  and  filed  the  oath  of  office  on  the  twenty-seventh  day 
of  January,  1880,  and  elected  a  president  and  the  other 
necessary  officers.  On  the  fourteenth  day  of  October,  1880, 
the  acting  commissioner  of  the  general  land  office  trans- 
mitted to  the  land  office  at  Oregon  City,  copies  of  two 
maps,  the  originals  of  which  had  been  filed  by  the  Oregon 
Railway  &  Navigation  Company  under  the  right-of-way 
act  of  March  8, 1875,  with  the  information  that  the  hono^ 
able  secretary  of  the  interior  had  approved  the  same  on 
the  twenty-eighth  ultimo,  and  the  land  office  was  directed 
to  follow  the  instructions  given  in  the  circular  of  June  7, 

1880.  The  copies  of  the  maps  transmitted  seem  to  be  in 
all  respects  such  as  are  required  by  the  act  of  congrees, 
and  are  marked  ^'approved  subject  to  any  valid  interfering 
rights,"  and  signed  C.  Schurz,  .secretary.  This  approval  is 
dated  September  28, 1880. 

The  plaintifi*'s  settlement  on  the  tract  dated  from  May 
13,  1881.  His  technical  contention,  therefore,  as  to  the 
time  when  these  various  filings  were  made  at  Washington 
and  Oregon  City,  becomes  entirely  immaterial,  for  the  reason 
that  it  appears  that  the  papers  were  filed  and  approved 
before  his  settlement.  If  the  defendants'  filings  antedate 
his  settlement,  the  particular  day  on  which  they  were  filed 
is  inmiateriaL  At  the  time  of  the  plaintiff's  settlement, 
the  defendant  company  had  located  its  road  over  these 
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tracts  of  land  and  fully  complied  with  the  act  of  congress 
granting  it  the  right  of  way.  The  defendants'  acquisition, 
then,  was  subject  to  the  easement  thus  acquired,  and  the 
court  below  should  have  received  the  evidence  offered  and 
told  the  jury  what  was  its  legal  effect.  It  consisted  of 
writings,  which  it  was  the  duty  of  the  court  below  to  con- 
strue and  interpret.  There  were  some  other  questions 
raised,  but  their  discussion  is  unnecessary,  as  the  view  we 
take  of  the  evidence  offered  and  rejected  will  probably  be 
decisive  of  this  case  upon  another  trial. 

The  judgment  appealed  from  must  be  reversed,  and  the 
cause  remanded  to  the  court  below  for  a  new  trial  not 
inconsistent  with  this  opinion. 


[Filed  July  2, 1892.] 

GEORGE  W.  WIMER  et  al.  v.  ANNA  F.  SMITH  et  al. 

IxPKACHHENT  OF  W1TNB88 — Wbight  OF  EVIDENCE. — To  show  that  the  repa- 
tation  of  a  witness  for  trath  and  veracity  is  bad,  does  not  of  itself  entirely 
destroy  his  testimony  where  it  is  intrinsically  probable  or  is  corroborated 
by  other  evidence.  Under  such  circumstances  it  must  be  considered  for 
what  it  is  worth  with  other  evidence;  but  where  it  is  not  supported,  it 
may  be  utterly  disregarded. 

Weakeb  Evidence— Pbebuvptiov  of  Distrust. — If  weaker  and  less  satis- 
factory evidence  be  offered  when  it  appears  that  strongei  and  more  satis. 
fitctory  was  within  the  power  of  the  party,  the  evidence  offered  should  be 
viewed  Yrith  distrust. 

Fraud— False  Representations— Judgment  of  Purchaser.— A  party  seek- 
ing relief  on  the  ground  of  fraud  perpetrated  upon  him  by  means  of  &lse 
'  representations,  must  not  only  clearly  prove  the  fraud,  but  must  also 
show  that  he  relied  upon  the  false  representations;  and  although  such 
false  representations  were  made  as  alleged,  yet,  n,  having  Aill  means  of 
knowing  the  truth,  he  acted  on  his  own  judgment  m  the  transaction  from 
which  he  seeks  relief,  he  cannot  complain.  ^ 

Josephine  county:  L.  R.  Webster,  Judge. 

Defendants  appeal.    Affirmed. 

S,  K  MUcheU,  and  C.  W,  Gross,  for  Appellant*. 
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The  measure  of  defendants'  damages,  which  they  are 
entitled  to  recover,  is  the  difference  between  the  value  of 
the  property  as  it  was  represented  to  be,  if  the  material 
misrepresentation  were  true,  and  the  vahie  of  the  property, 
with  the  matter  of  misrepresentation  false.  {Harvey  v.  Bad^ 
ley,  87  Cal.  557.) 

One  who  has  been  drawn  into  executing  a  contract  by 
fraudulent  representations  may  affirm  the  contract  after  the 
discovery  of  the  fraud,  and  notwithstanding  such  affirm- 
ance may  sue  for  the  fraud,  or  may  recoup  the  damages 
sustained  on  account  of  it  in  an  action  by  the  other  con- 
tracting party  on  the  agreement  ( Wkiiney  v.  AUairet  4 
Den.  554;  King  v.  Boston,  7  East,  481;  Cormack  v.  OiUu,  id« 
480;  Kellogg  v.  Denshw^  14  Conn.  411 ;  Boorman  v.  JenUM, 
12  Wend.  566  ;  Waring  v.  Mason,  18  Id.  426;  Hoggins  v.  Be- 
craft,  1  Dana,  30;  2  Kent's  Com.  5th  ed.  480;  Long  on  Sales, 
by  Rand,  213,  219,  240;  Weston  v.  Dovmes,  Douglass,  23; 
Toilers  v.  BarreU,  1  T.  R.  133;  Payne  v.  Whale,  7  East,  274; 
Orovm  V.  Carriger,  66  Ala.  590;  King  v,  Doane,  139  U.S.  166.) 

If  a  false  representation  of  a  material  matter  of  fact,  not 
patent  and  open  to  the  buyer's  inspection,  be  made  by  a 
party  proposing  to  sell,  and  the  buyer,  induced  by  such 
representation  and  relying  on  its  truth,  accepts  the  offer 
and  closes  the  trade  without  knowing  the  falsity  ci  the 
representation,  and  is  thereby  deceived  to  his  injury,  the 
seller  shall  make  good  the  representation.  (Kirkg  v.  DooMf 
139  U.  S.  166.) 

Fraud  will  vitiate  a  contract;  but  where  the  parties  to 
it  stand  upon  an  equal  footing,  the  fraud*  must  consist  of  a 
false  representation  of  a  material  fact,  and  the  party  to 
whom  it  is  made  not  be  able  by  the  exercise  of  reasonable 
caution  and  vigilance,  to  detect  its  falsity.  {Fahie  v.  Prttsey, 
2  Or.  23 ;  80  Am.  Dec  401. 

Fra(i(],  accident,  or  mistake  most  appear,  or  equity  will 
not  relieve  from  ignorance  of  fact  {Rdfes  v.  Russelj  5  Or. 
4U0;  Horreli  v.  Manning,  6  Or.  413 ;  Smith  v.  Grisujold,  Id.  440.) 
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For  the  essential  allegations  in  complaint  ior  false  repre- 
sentations, see  Smiih  v.  Cox,  9  Or.  827. 

Knowledge  of  the  falsity  must  be  alleged  and  proved  in 
action  at  law.    ( WUlamette  Co.  v.  Gordon,  6  Or.  175.) 

They  must  have  been  asserted  as  facts,  and  not  opinions, 
and  have  been  known  untrue  in  an  action  at  law*  (Copies  v* 
Steel,  7  Or.  492.) 

If  the  fraud  be  such  that,  had  it  not  been  practiced,  the 
contract  could  not  have  been  made,  or  the  transaction  com- 
pleted, then  it  is  material  to  it  {Jackson  v.  Armstrong,  50 
Mich.  65.) 

'  One  who  obtains  land  in  a  trade,  and  before  doing  so 
goes  upon  and  looks  at  it,  has  nevertheless  a  right  to  show 
that  he  was  misled  by  the  representations  of  the  other  party. 
{Fishback  v  MUler,  15  Nev.  428.) 

The  rule  of  caveat  emptor  applies  only  when  buyer  and 
seller  have  equal  opportunities  of  knowledge,  and  where 
the  defect  complained  of  is  patent  and  obvious  to  the  senses. 
This  was  a  case  where,  in  a  sale  of  an  interest  in  a  mine,  the 
depth  of  a  shaft  and  the  size  of  a  ledge  in  the  bottom  of 
the  shaft,  were  misrepresented  by  a  vendor.  (Smith  v. 
Richards,  13  Pet  26,  2  Parsons,  Cont  773.) 

If,  however,  the  plaintiff  mainly  and  substantially 
relied  upon  the  fraudulent  representation,  he  will  have 
his  action  for  the  damage  he  sustains,  although  he  was 
in  part  influenced  by  other  causes.  (Safford  v.  Orout,  120 
Mass.  20.) 

In  an  action  for  false  representations,  it  is  sufficient  if 
such  representations  materially  influenced  the  conduct  of 
the  plaintiff,  though  they  were  not  the  sole  predominant 
inducement  It  is  not  necessary  that  the  false  representa- 
tions should .  have  been  the  sole  or  even  the  predominant 
motive;  it  is  enough  if  they  had  material  influence  upon  the 
plaintiff,  although  combined  with  other  motives.  (2  Pom. 
Eq.  Jur.  §§  873-904.) 
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P.  P.  Prim  &  Sbn,  and  K  K.  Banna,  for  Respondenta. 

The  alleged  misrepresentations  and  fraud  set  up  in  de- 
fendants' answer  being  denied  by  the  plaintifife,  the  burden 
of  proof  rests  on  the  defendants  to  establish  them  to  the 
satisfaction  of  the  court  by  a  preponderance  of  the  evidence, 
and  failing  in  this,  the  whole  of  said  defense  should  and 
must  be  disregarded  and  held  for  naught.  (Greenl.  Ev- 
§  74;  Slevenson  v.  Marony,  29  HL  532;  MoChtre  y.Purddlf 
6  lud.  330.) 

The  purchaser  is  not  justified  in  relying  on  the  vendor 
in  any  of  the  following  cases:  (a)  When  before  entenng 
into  the  contract  the  purchaser  actually  resorts  to  the  proper 
means  of  ascertaining  the  truth  and  verifying  the  state- 
ments made  by  the  vendor,  as  was  done  in  this  case  by 
Wadleigh;  (6)  when  having  an  opportunity  of  making 
such  examination,  the  purchaser  is  charged  with  all  the 
knowledge  which  he  would  and  could  have  obtained  if 
prosecuted  with  diligence;  (c)  when  the  means  of  acquir- 
ing the  true  condition  of  the  subject  matter  of  the  pur- 
chase is  equally  in  the  possession  of  both  parties.  (2  Pom. 
Eq.  §§  89(>-893;  Slaughter's  Adw/r.  v.  Gerson,  13  Wall.  379; 
8  Wait's  A.  &  D.  441;  Johnson  y.  Taber,  6  Seld.  319.) 

Prompt  disaffirmance  of  the  contract  is  required  of  the 
party  deceived  by  misrepresentations  upon  the  discovery  of 
the  fraud.    (2  Pom.  Eq.  §  897.) 

The  defense  is  based  upoi>  alleged  false  representations, 
made  by  the  vendors,  to  induce  Wadleigh  to  purchase  the 
property,  and  not  upon  any  attempt  at  concealment  or  to 
prevent  a  thorough  investigation  of  the  true  condition  and 
situation  of  the  mine.  Where  the  purchaser  relies  upon 
fraudulent  representations  to  prevent  inquiry,  the  means 
by  which  he  has  been  induced  to  forbear  inquiry,  must  be 
specially  alleged  as  well  as  proved.  (Parker  v.  Moidion,  114 
Mass.  99;  19  Am.  Rep.  315.) 
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LoKD,  J. — This  is  a  suit  to  foreclose  a  mortgage,  executed 
and  delivered  to  plaintiffs  by  the  defendant  Anna  F.  Smith 
through  the  defendant  W.  I.  Wadleigh,  her  duly  author- 
ized attorney  in  fact,  conditioned  for  the  payment  of  six 
promissory  notes  of  the  same  date,  and  described  in  the 
complaint;  and  also  for  the  payment  of  reasonable  attor- 
ney fees.  It  is  alleged  that  these  notes  were  executed  and 
delivered  to  the  plaintiffs  as  aforesaid  for  the  payment  of 
thirty-eight  thousand  one  hundred  and  sixty-eight  dollars 
and  ten  cents,  the  same  being  the  amount  of  a  balance  due 
and  unpaid  by  the  defendant  Anna  F  Smith  on  the  pur- 
chase price  of  certain  mining  properties  and  water  ditches 
connected  therewith,  set  out  and  described  in  the  complaint 
and  mortgage,  which  had  been  sold  and  duly  conveyed  by 
the  plaintiffs  to  the  said  Anna  F.  Smith,  through  her  said 
attorney  in  fact,  about  two  years  prior  thereto. 

The  defendants  answered  admitting  the  execution  of  the  \y 
notes  and  mortgage,  based  on  the  consideration  alleged  in 
the  complaint;  but  as  a  defense  to  the  enforcement  of  said 
notes  and  mortgage,  alleged  that  the  defendant  Wadleigh 
had  been  induced  to  purchase  the  mining  property,  ditches, 
etc.,  at  the  agreed  price  of  seventy  thousand  dollars,  by      / 

fal8ejmi.XESHl^l£?*  repres^iitations  as  to  the  grade  upon 
which  the  upper  and  most  valuable  portion  of  said  mining 
grounds  in  Butcher  gulch,  in  the  vicinity  of  Simmons'  shaft, 
could  be  mined  and  worked  by  hydraulic  process;  that  the 
said  Wadleigh  relied  upon  said  false  representations  in 
making  said  purchase,  and  that  all  of  said  upper  portion  « 
of  Butcher  gulch  was  worthless,  for  the  reason  that  it  could 
not  be  bottomed  and  worked  by  means  of  hydraulic  pipes 
and  giants  in  the  represented  grade;  and  that  by  reason 
thereof  the  defendants  had  been  damaged  in  the  sum  of 
sixty-one  thousand  five  hundred  and  two  dollars  and  fifty- 
eight  cents,  for  which  they  asked  a  decree  against  the  plain- 
tiffs. These  affirmative  allegations  of  the  answer  were  put 
in  issue  by  the  denials  of  the  reply. 
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To  aid  in  the  expLanatiqn  of  the  case,  there  are  some 
facts  which  need  to  be  outlined  that  are  not  disputed  It 
appears  from  the  evidence  that  the  plaintifiis  were  the  owners 
of  the  mining  grounds  and  ditches  connected  therewith 
situated  near  Waldo  in  Josephine  county,  comtnonly  known 
as  the  Wimer  mines;  that  W.  I.  Wadleigh,  an  experieueed 
hydraulic  miner,  visited  that  country  and  place  in  the 
month  of  May,  1888,  in  company  with'  a  man  by  the  name 
of  Thomas  Bailey,  far  the  purpose  of  prospecting  and  pur- 
chasing some  gravel  mines;  that  while  there,  meeting  with 
George  W.  Wimer,  one  of  the  plaintiffs,  their  attentioa 
was  attracted  to  the  Wimer  mines,  and  negotiations  were 
commenced  for  the  purchase  of  the  same;  that  while  suoh 
negotiations  were  in  progress,  the  said  Wadleigh,  assisted 
by  the  expert  Bailey,  spent  several  days  in  examining  and 
prospecting  the  mining  grounds  and  ditches,  and  on  the 
twenty-second  day  of  May,  1888,  thereafter,  he  made  an 
oral  agreement  wiih  George  Wimer  to  purchase  the  same 
for  the  agreed  price  of  seventy  tliousand  dollars,  and  at 
that  time  gave  his  check  to  George  W.  Wimer  for  two  hua- 
dred  and  fifty  dollars  to  bind  the  bargain;  that  between 
the  twenty-second  day  of  May,  1888,  and  the  eighteenth 
day  of  July,  1888,  the  defendants  paid  on  the  purchase 
price  of  said  mine  the  sum  of  thirty-four  thousand  four 
hundred  and  fifty  dollars,  including  two  thousand  two 
hundred  dollars  allowed  as  discount;  that  on  the  last  date 
aforesaid  a  written  memorandum  of  agreement  was  entered 
into  between  the  plaintiffs  and  defendant  Anna  F.  Smith 
by  her  attorney  in  &ct,  W.  L  Wadleigh,  by  which,  inter 
alia^  she  agreed  to  execute  and  deliver  certain  promissory 
notes  for  the  balance  due  on  the  purchase  price  of  said 
mine;  and  to  secure  the  payment  of  the  same,  she  agreed 
to  execute  and  deliver  to  plain tifis  a  good  and  sufficient 
mortgage  on  said  mining  grounds  and  certain  impro?e- 
ments  thereon;  that  in  pursuance  of  said  agreement,  the 
notes  and  mortgage  aforesaid  were  executed  and  delivered 
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and  that  during  all  the  times  from  and  after  July,  1888,  up 
to  the  time  of  the  commencement  of  this  suit,  the  defend- 
ants have  been  in  possession  of  and  working  said  mining 
property. 

The  defense  is  based  upon  fraudulent  representations, 
alleged  to  have  been  made  by  the  plaintiffs  to  induce  Wad- 
leigh  to  purchase  the  mining  property.  These  alleged 
£Etlse  representations  being  denied  by  the  plaintiffs,  the 
burden  of  proof  rests  upon  the  defendants  to  establish 
them  by  a  preponderance  of  the  evidence.  The  counsel 
for  the  appellant  recognizes  this  as  the  correct  rule  of  law, 
applicable  to  the  issue,  and  that  the  main  question  m  the 
case  is,  as  to  whether  George  yf.  Wimer  did  or  did  not 
make. the  fraudulent  representations  alleged.  The  facts 
show  that  Wadleigh,  acting  as  the  agent  for  his  sister, 
Anna  F.  Smith,  conducted  all  the  Qegotiations  on  behalf 
of  the  defendants,  and  that  Greorge  W.  Wimer,  as  the  agent 
for  himself  and  Wm.  J.  Wimer,  conducted  all  the  negotia- 
tions for  the  plaintiffs.  Wadleigh  testified  that  George  W. 
Wimer  madje  the  fraudulent  representations  alleged,  and 
George  W.  Wimer  testified  that  he  did  not  make  such 
alleged  misrepresentations.  It  Ib  admitted  that  if  the 
evideace  of  these  two  witnesses  is  entitled  to  equal  credit, 
there  i3  no  preponderance  of  evidence,  and  the  defense  set 
up  must  faiL 

The  Qontention  for  the  appellant  is,  that  where  two  wit- 
nesses sw€Ar  directly  contrary  to  each  other,  and  one  of 
them  is  impeached  by  evidence  that  his  general  reputation 
for  truth  is  bad,  the  preponderance  of  the  evidence  is  then 
in  lavor  qf  the  other  party.  To  effect  this  result,  or  to 
make  the  evidence  preponderate  in  support  of  the  allega- 
tion of  fraudulent  representations,  the  defendants  have 
sought  to  i^npair  the  value  or  weight  of  the  testimony  of 
6eoi!g0  W-  Wimer  by  evidence  that  his  reputation  for  truth 
is  bad.  Qu^te  a  number  of  witnesses  who  had  been  the 
neighbors  of  the  defendant  Greorge  W.  Wimer  several  yeara 
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before,  at  the  time  of,  and  after  the  allqged  purchase  of  the 
mining  property,  testified  that  they  were  acquainted  with 
his  reputation  for  truth  in  the  neighborhood  where  he  had 
resided,  and  that  it  was  bad.  To  sustain  his  reputation,  the 
plaintiffs  introduced  quite  a  number  of  witnesses;  but  the 
large  majority  of  them  never  resided  in  the  vicinity  where 
the  Wimers  resided  when  the  transaction  occurred,  or  tiieir 
residence  near  them  was  at  some  period  antedating  the 
trial  many  years.  Some  one  or  two  others  testified  that 
his  reputation  for  truth  was  good.  It  must,  however,  be 
noted  that  some  of  the  witnesses,  introduced  by  the  defend- 
ants to  impeach  the  reputation  of  (Jeorge  W.  Wimer,  were 
hostile  in  feeling  toward  him;  and  some  one  or  two  were 
objectionable  in  other  particulars,  which  need  not  be  noted 
in  detail.  Still,  it  is  quite  probable,  judging  from  the 
evidence  in  the  record,  that  his  reputation  for  truth  in  the 
community  where  he  had  resided  when  the  mining  prop- 
erty was  sold,  was  bad  among  his  neighbors,  and  if  the 
case  depended  entirely  upon  his  testimony,  considered 
apart  from  other  evidence  or  circumstances  in  the  case,  we 
might  feel  bound  to  disregard  it. 

In  considenng  the  weight  to  be  attached  to  the  testi- 
mony of  an  impeached  witness,  the  rule  is  the  same  in 
equity  as  at  law  In  either  case,  the  only  object  of  an 
inquiry  into  the  character  of  a  witness  is  to  ascertain 
whether  his  statements  are  entitled  to  credit  In  equity, 
the  facts  constituting  fraud  are  found  by  the  court;  but  a 
court  of  equity  is  not  justified  in  finding  such  facts  upon 
any  less  or  different  kind  of  proof  than  would  be  required 
to  satisfy  a  jury.  Where  the  facts  depend  entirely  upon 
the  testimony  of  an  uncorroborated  witness,  whose  cfedi- 
bility  is  plainly  impeached,  a  court  or  jury  would  be 
authorized  to  disregard  his  testimony;  but  even  where  it 
is  shown  that  a  witness  has  a  bad  reputation  for  truth,  his 
evidence  is  not  necessarily  destroyed,  but  is  to  be  con- 
sidered under  all  the  circumstances  described  in  the  evi- 
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dence,  and  given  such  weight  as  the  trial  tribunal  believed 
it  entitled  to.  "Such  witnesses,"  said  Beasley,  C.  J.,  "are 
to  be  relied  on  in  any  judicial  proceeding,  only  so  far  as 
their  testimony  is  intrinsically  probable,  or  is  corroborated 
by  circumstances."  (Adams  v.  Adams,  17  N.  J.  Eq.  334.) 
8o  that  a  court  is  not  bound  to  disregard  the  evidence  of 
an  impeached  witness,  but  it  should  be  compared  with  the 
other  evidence  and  facts  proved  in  the  case,  and  given 
such  weight  as  it  is  entitled  to  under  the  circumstances. 
The  only  evidence  tending  to  prove  the  alleged  false  repre- 
sentations in  the  sales  of  the  mining  property  is  that  of 
the  defendant  Wadleigh  himself.  He  swears  that  the 
plaintiff  George  Wimer  made  such  false  representations  to 
him  at  Waldo  during  the  negotiations  of  the  trade,  in  the 
presence  of  Thomas  B.  Bailey,  his  mining  expert;  but 
George  Wimer  swears  directly  and  positively  that  he  made 
no  such  representations  to  him.  The  burden  of  proof  is 
on  the  defendants;  and  it  is  indispensable  to  their  defense 
that  the  false  representations  charged  should  be  proved. 
It  is  clear,  if  such  representations  were  made  in  the  pres- 
ence of  Bailey,  in  view  of  their  materiality  and  importance, 
that  he  would  be  hkely  to  have  a  distinct  recollection  of 
them,  and  would  be  able  to  give  such  evidence  in  respect 
to  them  as  would  corroborate  the  testimony  of  Wadleigh 
on  this  vital  matter.  Yet  Wadleigh  did  not  produce  his 
evidence  at  the  tnal,  nor  is  there  any  showing  of  any  effort 
made  by  him  to  procure  it  by  deposition,  or  otherwise,  or 
to  account  for  its  absence,  notwithstanding  Bailey  resided 
in  the  adjoining  State  of  Califorma,  and  the  place  of  his 
residence  was  known  to  the  defendant  Wadleigh. 

Under  such  circumstances,  having  failed  to  produce 
Bailey's  evidence  in  corroboration  of  his  own  evidence  in 
a  matter  of  such  vital  importance  to  his  defense,  is  not  the 
court  authorized  to  draw  the  inference  that  Bailey's  evi- 
dence, if  produced,  would  be  adverse  to  him,  or  would  be 
corroborative  of  the  testimony  of  the  plaintiff  Geo.  Wimer? 
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In  law,  the  jury  may  draw  unfavorable  inference  from 
a  party's  failure  to  call  witnesses  who  have  knowledge  of 
matmal  facts.  Even  in  criminal  cases,  a  failure  to  pro- 
duce proof,  when  in  the  power  of  the  party,  is  recognized 
as  proper  to  be  considered  by  the  jury.  The  case  of  Seward 
V.  Oarlirif  SS  Vi  692,  tends  to  illustrate  the  principle  in- 
volved. There,  the  court,  in  commenting  upon  the  coarse 
a  party  would  be  ordinarily  expected  to  pursue  when 
he  had  a  witness  by  whom  he  could  support  his  own 
testimony  upon  a  material  point,  said,  by  Poland,  C  Jj 
''Clearly  nothing  else  than  that  he  should  call  such  wit- 
ness to  give  his  testimony  in  corroboration  of  his  own. 
Any  failure  to  do  this  could  hardly  happen  without  some 
motive;  and  in  the  absence  of  any  other  being  shown,  the 
almost  irresistible  conclusion  would  be  that  he  feared  at 
least  that  the  witness  would  not  support  his  other  testi- 
mony, and  thus  have  the  effect  to  create  more  or  less  doubt 
and  discredit  of  such  party's  case.'^  ( WhUney  v.  Bailey^  4 
Allen,  178.)  Sherwood,  C.  J.,  said,  in  Baldwin  v.  Whitcamb^ 
71  Mb.  668,  that  "the  presumption  which  such  a  failure  to 
introduce  testimony  produces  is  always  unfkvorable  toward 
the  party  thus  failing,  as  numerous  authorities  show." 
And  in  that  case,  it  was  held  that  the  failure  of  a  party, 
against  whom  fraud  is  charged,  to  produce  as  witnesses 
persons  who  are  alleged  to  have  participated  in  the  fraud, 
and  who  are  within  reach,  will  raise  a  presumption  in 
fkvor  of  the  charge.  ( Bump,  Fraud.  Conv.  53.)  Of  course, 
what  effect  is  to  be  given  to  the  failure  of  a  party  to  pro- 
duce such  evidence,  would  depend  upon  all  the  circum- 
stances of  the  case;  but  when  wholly  uneicplained,  it  is  a 
matter  to  be  considered,  and  such  effect  given  to  it  as  the 
court  or  jury  should  deem  it  entitled  to. 

It  is  alleged  and  claimed  that  the  most  valuable  portion 
of  the  mining  property  is  located  about  the  upper  portion 
of  what  is  known  as  ButtSie)^  gulch,  and  that  tiiere  was  at 
the  tin.d  of  the  sale  a  shaft  sunk  near  the  center  of  it 
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known  as  Simmons  shaft,  sixty  t6et  deep  to  bedrock.  Wad- 
Idgh  testifies  that  Wimer  represented  during  the  progress 
ef  the  negotiations  that  the  flumes,  when  continued  to  the 
Simmons  diaft  on  the  established  grade  of  one  and  one* 
lonrth  inches  to  the  box,  would  strike  the  Simmons  shaft 
Ibor  feet  in  the  bedrock,  and  that  the  whole  of  the  upper 
portion  of  Butcher  gulch  could  be  worked  off  with  pipes 
and  giants;  that  two  competent  surveyors  had  ascertained 
iflEid  reported  to  the  plamtifi^  that  the  grade  line  of  said 
flume  would  strike  four  feet  lower  than  the  bottom  of  Sim- 
mons shaft;  that  he  believed  such  representations,  and 
relied  upon  them  when  he  made  the  purchase  of  the  min- 
ing property  in  questK)n,  when  the  fact  was,  as  he  subse- 
quently discovered,  and  George  Wimer  well  knew,  that 
tiie  upper  portion  of  Butchter  gulch  could  not  be  bottomed 
and  worked  on  the  established  grade  of  their  flume.  In 
all  other  particulars,  the  testimony  of  Wadleigh  and  Wimer 
substantially  agree.  Wadleigh  admits  (as  Wimer  testifies) 
thai  Wimer  was  sick,  confined  to  his  room,  and  unable  to 
show  Bailey  and  him  the  mining  property;  but  that  he 
told  them  to  go  to  the  foreman  m  the  mine,  obtain  pick, 
diovel,  and  pan,  and  mvestigate  and  prospect  for  them- 
selves. It  is  clear  that  every  facility  was  aflforded  them  to 
examine  the  property  and  satisfy  themselves  in  respect  to 
to  it  Before  purchasing  the  property,  they  spent  several 
days  in  making  the  examination,  and  prospecting  it.  The 
Simmons  shaft  was  in  plain  view,  but  they  did  not  pros- 
pect any  of  the  gravel  in  that  vicinity.  They  were  both 
experienced  miners,  especially  Bailey,  who  is  an  expert, 
and  understood  the  hydraulic  requisites  of  such  a  mine. 
Upon  the  established  grade,  it'  is  conceived  that  it  would 
not  have  been  a  difficult  task  to  ascertain  whether,  when 
extended  to  the  Simmons  shaft,  it  would  strike  four  feet  in 
the  bedrock  or  seven  feet  above  it;  but  Wadleigh  testifies 
that  he  ''made  no  examination  of  the  shaft.  I  found  it 
foil  of  water;  I  couldn^  get  m  it;  I  found  it  so  the  second 
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day;  it  was  full  up  to  the  boards, — right  up, — never  was 
otherwise."  Upon  this  matter,  so  material,  he  accepted 
and  relied  upon  the  statements  of  George  Wimer,  when  he 
made  the  purchase.  Wimer  testifies  that  he  never  made 
such  representations;  that,  so  far  as  he  could,  he  afforded 
Wadleigh  and  his  expert,  Bailey,  every  facility  to  examine 
the  mine;  that  ''he  made  no  representations  whatever,  for 
he  didn't  ask  me  about  it,  there  was  nothing  said  about 
the  shaft — nothing  at  all.  I  wasn't  out  of  bed  while  he 
was  there,  that  is,  to  be  out  of  my  room.  *  *  *  I  told 
him  to  go  prospect  until  he  was  satisfied;  that  the  boys 
would  show  him  the  mines,  where  to  prospect,  and  show 
him  the  locations,"  etc.  In  a  word,  the  efiect  of  his  evi- 
dence is  that  Wadleigh  purchased  the  mine  after  several 
days'  examination  of  it,  upon  his  own  judgment^  and 
without  relying  upon  the  representations  of  any  one.  As 
to  the  leveling  made  by  the  two  engineers,  Wimer  testifies: 
"  I  don't  know  anything  about  that  survey  at  alL  *  *  * 
I  wasn't  in  the  country."  Q. — '^  There  has  been  some  evi- 
dence offered  that  a  survey  was  made  for  your  father,  after 
you  had  entered  into  possession,  and  Simmons,  made  by 
the  younger  Howard,  or  leveling  made  to  the  Simmons 
shaft  by  him.  Did  you  ever  know,  or  did  any  one  ever 
tell  you  what  the  result  of  that  leveling  was?"  A. — ^"No, 
sir;  he  never  told  me  anything  about  what  the  result  of  it 
was.  I  never  had  any  level  made,  and  I  never  heard  any- 
thing about  it" 

Howard,  one  of  (he  engineers,  to  whom  this  evidence 
refers,  testifies  that  his  notes  show  that  the  mine  was  owned 
by  J.  Wimer  and  sons  and  Greorge  Simmons  when  he  made 
the  survey.  He  does  not  remember  whether  he  made  a 
written  report,  or  reported  the  result  of  his  survey  orally; 
that  according  to  the  survey  then  made,  an  inch  and  a 
quarter  grade  would  bring  tiie  fiume  nine  feet  above  the 
bedrock.  This  evidence  is  not  absolutely  irreconcilable 
with  George  Wimer's  testimony  that  he  did  not  know  any- 
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tiung  about  the  enirvey,  or  the  resalt  of  it;  but  conceding 
he  was  constractively  charged  with  notice  of  it,  or  did  know 
it  at  the  time  of  the  puieh^fle,  still  the  fact  jb  not  to  be 
overlooked  that  the  allegation  is  not  for  the  concealment  of 
the  result  of  that  survey,  but  the  active  misstatement  of  it. 
There  is,  however,  the  testimony  of  one  or  two  witnesses  as 
to  conversations  which  they  had  with  the  plaintiffs  when 
they  were  working  the  mine  and  before  any  sale  of  it  was 
en  foot,  to  the  effect  that  the  phdntiffs  represented  to  them 
that  the  surveys  made  by  the  Howards, — father  and  son, — 
substantially  agreed;  that  Simmons  was  telling  it  that  the 
ground  referred  to  could  not  be  bottomed  on  the  established 
grade,  but  that  these  surveys  made  for  them  showed  that 
the  flume  grade  was  four  feet  in  the  bedrock,  and  that  it 
could  be  bottomed ;  hence  Simmons  was  telling  mi  untruth. 
It  seems  that  Simmons  was  fonnerly  a  coowxMr  with  the 
plaintifib  in  the  mine,  and  between  whom  and  them,  for 
some  cause,  a  good  deal  of  bad  feeling  existad.  It  is  claimed 
that  this  evidence  shows  that  they  knew  that  the  statements 
of  Simmons  were  true,  and  that  they  misne^iresented  those 
surveys  to  refute  them,  and  to  ertablish  aialse  estimate  of 
the  value  and  nature  of  their  mining  property;  henoe  their 
evidence  is  not  to  be  relied  upon,  teat  distrusted ;  nor  are 
they  to  be  regarded  bb  credible  witnesses. 

Conceding  that  this  phase  of  the  .ease  tends  to  impugn 
and  assail  the  plaintiff's  segard  for  tmtii,  and  indicates  a 
disposition  that  would  not  hesitate  to  make  the  alleged  mis- 
representations to  induce  aa  advantageous  bargain  or  sale, 
still,  if  Wadleigh  was  cognizant  of  the  matter  alleged  when 
he  bought  the  property,  or  did  not  rely  upon  them,  he  can- 
not now  be  heard  to  complain.  The  evid^ice  shows  that 
during  the  negotiations  for  the  purdiiase  of  the  property, 
and  some  time  prior  to  the  execution  of  the  notes  and  mort- 
gage, Wadleigh  was  informed  by  Simmons  that  he  was  the 
man  who  sunk  the  Simmons  shaft  in  the  upper  portion  of 
Butcher  gulch ;  that  the  same  was  sixty  feet  deep  to  the 
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bedrock,  and  could  not  be  bottomed  on  the  grade  on 
which  plainti^'  flume  was  established.  Here  was  direct 
and  positive  information  in  regard  to  a  material  maUer,  the 
truth  of  which  he  could  have  easily  ascertained  before  the 
sale  was  closed,  and  which  constitutes  the  ground  of  the 
alleged  misrepresentations.  This  information  did  not  come 
from  a  stranger,  nor  was  it  of  a  speculative  character— it 
came  from  one  who  had  been  a  part  owner,  who  sunk  the 
shaft,  and  whose  knowledge  of  the  facts  gave  significanoe 
to  his  statement;  yet  Wadlegh  paid  no  heed  to  it,  because,  as 
he  states,  the  plaintiffs  had  predjudiced  his  mind  against 
Simmons.  Ordinarily,  it  would  be  expected,  in  making  a 
contract  of  such  magnitude  as  this,  that  the  purchaser 
would  require  the  vendor  to  put  in  writing  his  representa- 
tions inducing  the  sale,  and  to  agree  to  refund  the  purchase 
money,  or  so  much  of  it  as  would  be  just,  if  those  repre- 
sentations proved  to  be  untrue.  No  such  thing  was  done 
by  the  memorandum  of  agreement  entered  into  between 
them,  notwithstanding  the  information  imparted  by  Sim- 
mons. This  precaution  would  have  avoided  this  litigation; 
but  Wadleigh  not  choosing  to  do  this,  and  taking  no  heed 
of  Simmons'  information,  this  suit  is  the  result;  and  when 
he  is  called  upon  to  prove  the  alleged  false  representations, 
made  in  the  presence  of  and  only  heard  by  one  other  per- 
son except  himself  and  Oeorge  Wimer,  who  denies  them, 
he  omits  or  fails  to  produce  tke  evidence  of  this  man  whose 
testimony  ought  to  be  decisive  of  the  truth  between  George 
Wimer  and  Wadleigh.  Nor  is  this  all.  Wadleigh  went 
into  possession  in  July,  1888,  and,  in  August  succeeding,  he 
procured  Alexander  Watts  to  make  a  survey  for  him  from 
the  end  of  plaintiffs'  flume  to  the  Simmons  i^aft,  and  aided 
him  in  making  the  survey.  Watts  reported  to  him  that 
when  the  flume  was  extended  up  to  the  Simmons  shaft  on 
the  established  grade,  it  would  strike  about  seven  feet  above 
the  bottom  of  said  shaft.  But  despite  this  information,  he 
remained  in  the  possession  of  the  mine  and  operated  it  as 
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a  hydraulic  mine  nearly  two  years  prior  to  the  execution  of 
the  notes  and  mortgage,  which  are  the  foundation  of  plain- 
tifis'  cause  of  suit,  without  making  any  complaint  On  the 
contrary,  during  the  whole  of  this  period,  the  record  dis- 
closes that  he  wrote  many  letters  eulogistic  of  the  wealth  of 
the  mine,  and  his  complete  satisfaction  with  his  purchase. 
As  to  the  delay  in  not  paying  the  notes,  he  assures  the 
plaintifiGs  that  he  is  ''good  for  the  fiill  balance  due";  that 
they  "need  not  worry  about  the  property";  that  "I  am 
making  arrangements  to  pay  the  debt,  and  shall  then  ask 
cancellation  of  the  mortgage,"  and  that  "there  will  be  no 
attempt  to  throw  the  claim  back  upon  your  hands." 

These  facts  tend  strongly  to  show  that  Wadleigh  was 
cognizant  of  the  matters  complained  of;  that  if  Simmons' 
information  as  to  the  shaft  was  not  enough  to  attract  his 
attention  to  it,  surely  Watts'  survey  confirming  it  could 
not  be  ignored,  or  fail  to  excite  his  suspicion  of  the  fraud 
alleged,  as  that  survey  was  made  at  his  own  suggestion  and 
aided  by  him,  and  imparted  information  absolutely  incon. 
sistent  with  the  alleged  misrepresentations;  yet,  in  the  face 
of  this  information  and  knowledge,  he  did  not  disaffirm  the 
contract,  but  continued  in  the  possession  of  the  mine,  work- 
ing and  taking  money  out  of  it  for  a  long  period  thereafter 
without  the  sign  of  a  complaint,  until  the  present  suit  was 
threatened  to  enforce  the  payment  of  the  notes  and  mort- 
gage given  for  the  balance  due  for  such  property. 

In  VigerB  v.  Pike,  2  Dr.  &  W.  1;  S.  C.  8  Clark  <fe  Finn. 
♦562,  a  bill  was  filed  to  compel  payment  of  a  residue  of  the 
purchase  money  due  on  a  lease  of  mines,  which  the  defend- 
ants had  entered  upon  and  worked  for  three  years.  The 
defendants  filed  a  cross-bill  for  relief  on  the  ground  of 
misrepresentation  and  fraud,  which  was  dismissed;  and 
upon  appeal  taken  to  the  house  of  lords,  the  decree  was 
affirmed,  the  chancellor,  Lord  Cottbnham,  saying:  "In  a 
case  depending  upon  alleged  misrepresentations  as  to  the 
nature  and  value  of  the  thing  purchased,  the  defendants 
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eaoiskot  adduoe  more  coBclusiTe  eyidence,  or  raise  a  more 
effectual  bar  to  the  plaintiff's  case,  than  by  showing  thai 
the  plaiutiff  was,  from  the  begimiing,  cognizant  of  all  the 
matters  complajjaod  of;  or  after  fall  infoiination  ocHMssm- 
ing  them,  contiaued  to  deal  with  the  property,  or  eyeii  to 
exhaust  it  in  the  eiyoymient,  ms  by  workiiig  the  mines." 

In  the  minds  of  reasonable  men,  these  matters  would 
have  been  regarded  of  too  vital  importance,  if  they  showed 
false  representations;  to  be  ignored  or  disregarded.  Wboii 
brought  to  light,  as  they  were,  Wadleigh's  conduct,  under 
the  circumstances^  can  only  be  accounted  for  or  reconciled 
on  the  hypothesis  that  those  matters  constituted  no  pait  of 
his  contract;  or  if  they  did,  and  showed  that  Wimfft  had 
been  guilty  of  false .  representations,  he  did  not  rely  upon 
them  but  was  satisfied  with  his.  bargain.  iThis  conclusi^ 
is  very  greatly  strengthened  by  other  evide^ice  tending  to 
show  that  Wadleigh  purchased  the  mine  upon  his  own 
judgment,  and  without  relying  upon  the  representatioBB 
of  any  one.  Acoocding  to  his  own  statement^  Wadleigh 
was  a  miner  of  jsome  experience;  and  the  veooid  discloses 
that  he  is  a  man  of  much  more  than  ordinary  ability.  Tb'e 
facts  show  that  he  was  accompanied  by  Mr.  Bailey,  a  mining 
expert,  who  aided  him  in  the  examination  of  the  mine  and 
its  water  rights;  that  they  spent  several  days  in  projecting 
and  examinu;ig  it  before  the  sale  was  <son0amn»ted,  and 
that  the  means  of  obtaining  the- true  condition  of  the  mine 
was  open  to  them,  and  every  facility  afforded  to  aid  tiiem 
in  the  investigation,  in  order  that  they  might  sati^  them- 
selves as  to  its  real  status.  In  fact,  Wadleigh  adodts  that 
he  bought  the  mine  on  his  own  judgment4md  Mr-Bailey's, 
after  having  thoroughly  prospected  it  He  was  asked  upon 
cross-examination :  Q. — "  Is  it  not  a  &et  that  you  did  buy 
this  claim  on  your  own  judgment,  after  having  made  a 
thorough  prospect  of  it?"  A. — ^**  Yes,  sir,  and  Mr.  Bailey's 
judgment"    This  statement  that  he  bought  the  mine  on 


July,  1892.]  WiMSB  v.  Smiou.  485 

Oplttion'  of  the  comi— LoBti^  J. 

his  own  jud^meiit,  aofd  not  on  tbe  representations  of  others, 
was  made  to  other  witnesses  with  whom  he  conversed. 

Mr.  A.  K.  Buss,  who  was  a  miner  and  Witness,  was  asked  : 
''Did  you  at  any  time  have  a  conversation  with  Mr.  Wad- 
leigfa  relative  to  his  buying  the  claim,  as  to  whether  he 
bought  it  on  representations,  or  on  his  own  judgment?" 
He  answered:  "Yes,  sir";  and  when  farther  asked,  "State 
Where  it  was,"  answered:  "We  were  coming  on  the  stage 
to  Waldo.  Hd  wanted  me  to  help  harvest  his  crop,  and  he 
tdd  me  he  had  bought  the  mine.  And  I  said  to  him,  if  you 
had  talked  to  Mr.  Wimer's  friends  perhaps  you  wouldn't 
have  bought  it  He  told  me, '  I  bought  tile  mine  on  my 
own  judgment;  I  paid  my  own  money  f6r  it,  and  asked 
nobody's  advice.'^'  Thomas  Jackson,  another  witness,  tes- 
tified that  he  told  him,  "  I  haviB  thoroughly  prospected  this 
property  until  I  am  thoroughly  satisfied;  I  know  it  is 
good  property "";  and  that  he*  heard  him  say  in  another 
conversation  that  he  wouldn't  have  invtBSted  that  amount 
of  money  in  any  property  unless  he  knew  what  he  was 
doing;  that  he  hltd  thoroughly  prospetsted  this  befbre  he 
had  bought  it;  that  he  did  not  go  into  this'  with  his  eyes 
shut  or  blind.  If  he"  bought  the  property  on  his  own 
judgment;  after  be  had  thoroughly  examined  it,  aided  by 
an  experienced  hydraulic  miner,  whom  he  had  taken  with 
him  for  that  purpose,  it  must  have  been  because  the  result 
of  their  investigation!  satisfied  him  as  to  the  true  condition 
of  the  mine  and  its  vcdue.  Hib  "asked  nobody's  advice" — 
he  did  not  Ifsten  to  anybody's  wariiing.  When  Simmons  told 
him  that  he  sunk  the  Sitilnons  shaft,  and  that  the  gi^ound 
ih  the  vicinity  of  it  could  not  be  bottomed  and  worked  off 
by  hydraulic  process,  he  paid  no  attention  to  it;  and  when 
Watts  confirmed  this  information  by  his  survey,  it  excited 
no  suspicion. 

The  time  and  occasion  and  the  meanis  of  obtaining  a 
true  knowledge  of  the  real  status  of  the  mine  was  there  to 
be  availed  ofl    Wadleigh  was  there,  backed  by  the  experi- 
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enced  judgment  of  Bailey,  to  aid  him  in  the  investigation; 
and  his  subsequent  conduct  and  declarations  tend  strongly 
to  indicate  that  he  and  Bailey  had  availed  themselves  of 
these  means  and  opportunities  to  fiiUy  satisfy  themselves 
of  the  nature  and  value  of  the  mine,  and  to  cause  him  to 
make  the  purchase  on  his  own  Judgment,  and  without 
relying  upon  the  representations  of  any  one.  It  seems  to 
us,  therefore,  when  all  the  facts  and  circumstances  are  con- 
sidered, that  there  is  in  them  an  effect  which  tends  to 
corroborate  the  testimony  of  George  Wimer,  and  render  it 
intrinsically  probable.  Possibly,  the  fact  may  be  other- 
wise;— we  can  only  judge  from  the  record; — but  taking  it 
for  our  guide,  the  circumstances  surrounding  the  case, 
viewed  in  the  light  of  Wadleigh's  conduct  and  declara- 
tions, do  not  seem  to  furnish  the  occasion  or  necessity  for 
George  Wimer  making  any  false  representations;  or  if  any 
were  made  by  him,  that  they  were  relied  upon  as  an  in- 
ducement for  the  purchase. 

Even  where  misrepresentations  are  made,  if  a  person 
relies  upon  his  own  judgment,  when  he  has  full  means  of 

knowledge,  he  cannot  complain  of  such  misrepresentatioa 

\  On  a  charge  of  fraud,  the  burden  of  proof  is  on  the  party 
alleging  it  The  defendants  must  clearly  and  distinctly 
prove  the  fraud  or  false  representations  they  allege.  The 
law  in  no  case  presumes  fraud.  The  presumption  is 
always  in  favor  of  innocence,  and  not  guilt  Fraud  must 
be  proved,  but  it  may  be  proved  by  circumstances  from 
which  no  other  inference  but  that  of  fraud  can  be  drawn. 
The  rule  is,  that  when  proven  by  circumstances,  they 
must  afford  a  strong  presumption.  (Juzan  v.  Thulminf  9 
Ala.  662 ;  S.  C.  44  Am.  Dec.  448.)  Circumstances  of  mere  sus- 
picion will  not  warrant  the  conclusion  of  fraud.  {Taylor  v.  Fled, 
4  Barb.  92;  aarkey.  WhUe,  12  Pet  *178.)  "The  evidcDoeof 
it,''  Chancellor  Kent  said, "  must  be  clear,  strong,  and  satisfac- 
tory.'' (Boyd  V.  MoLean,  1  Johns.  Ch.  *682 ;  Oiliespie  v.  Moon, 
2  Johns.  Cb.  685;  7  Am.  Dec  659.)    And  so  likewise  said 
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the  learned  and  eminent  Dillon,  J.,  in  Oeib  v.  Ins.  Co. 
1  Dill.  G.  C.  443.  In  no  doubtful  matter  does  the  court 
lean  to  the  conclusion  of  fraud;  it  is  not  to  be  assumed  on 
doubtful  evidence.  If  the  fraud  is  not  clearly  and  strictly 
proved  as  alleged,  relief  cannot  be  had,  although  the  party 
against  whom  relief  is  sought  may  not  have  been  perfectly 
clear  in  his  dealings.  {Mowatt  v.  Blake,  31  L.  T.  387.)  The 
facts  constituting  fraud  must  be  clearly  and  conclusiyely 
established  to  justify  the  court  in  finding  it;  but  it  may 
be  proved  by  the  preponderance  of  the  testimony.  (Big. 
Fraud.  474,  476;  Kerr,  Fraud  &  Mis.  384;  Bump,  Fraud  I 
Conv.  584, 587;  Wait,  Fraud.  Conv.  §  281.)  —J 

In  view  of  this  strictness  of  proof  required  in  cases  of 
fraud,  and  that  it  must  be  established  by  a  preponderance 
of  evidence,  it  would  be  difficult  for  a  court,  upon  the  testi- 
mbny  as  disclosed  by  this  record,  to  discover  such  an 
amount  of  proof  as  would  justify  it  in  finding  the  neces- 
sary facts, — the  alleged  false  representations  and  reliance 
upon  them. 

It  is  true,  that  George  Wimer's  character  for  truth  and 
veracity  was  impeached  by  many  witnesses;  and  standing 
alone,  it  might  be  entitled  to  little,  if  any,  credit;  but  there 
are  other  circumstances  in  the  case,  and  inferences  to  be 
drawn  from  them,  that  tend  to  corroborate  his  testimony 
and  give  probability  to  his  statements.  On  the  other  hand, 
Wadleigh's  unexplained  failure  to  produce  the  evidence  of 
Bailey,  so  vital  to  his  defense  under  the  circumstances,  raises 
an  unfavorable  inference  against  him,  and  tends  to  break 
the  force  of  his  impeachment  of  Wimer.  According  to 
Wadleigh's  testimony,  the  alleged  false  representations  were 
made  by  Wimer  in  answer  to  his  inquiries  about  the  mine; 
but  his  conduct  before  the  sale,  and  his  conduct  and  declar- 
ations after  it,  viewed  in  the  light  of  the  surrounding  cir- 
cumstances, tend  to  show  a  state  of  mind  neither  seeking 
nor  receiving  information  from  Wimer  or  others  about  the 
mine.    In  a  word,  within  the  purview  of  his  conduct  and 
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declftratiotii^,  Wadleigb,  added  bj  ihe  experienced  Bailej; 
was  prospecting  and  exstmining  tlto  mine  upon  hia  own 
reaponsibilitj;  and  wfaetif  lihe  result  of  that  inrestigatioii 
satisfied  tberix  of  its^  natnr^  arid  valtte,  be  bongfatit  uperi 
bis  own  jildgiUtot.  Hbrlce,  tbete  wto  n6  occasion  or  neces* 
sity  for  Wim^  to  make  axQr'falstt  representations;  or  if  any 
were  made  by  him,  Wadleigh  cottl^  noft^  consistently  with 
his  own  testtmony,  have  relied  upon  them  asan  inducement 
for  thef  purchase.  The  rMord '  also  discloses  that  he  was  in 
the  possession  of  the  mine,  wotldng  it  akid  taking  gold  ottt 
of  it,  about  two  years;  without  making  any  conrplaint  or 
objection.  During  that  time  he  wrote  numerous  letters  tc^ 
the  plaintiffs,  iu'^hich  he  highly  praised  the  mining  prop- 
erty and  its  proHpecti^  assured  ^em  of  his  expectations  id 
pay  for  it  out  of  other  property  he  e^Cpected  to  sell,  described 
the  work  he  was  doing,  and  yaerious '  other  things,  difficult 
to  reconcile  with  any  deceit  or  &lse  r^resentations  that 
induced  him  to  purchase  ii  It'  T^as  not  until  Wadleigfa 
was  notified  that  the  plaintiflb  could  wait  no  longer  for  the 
pa3nnent  of  the  notes,  thsft  he  made  any  complaint  When 
he  was  notified  that  the  notes  must  be  paid  or  that  they 
would  be  compelled  to  foredosid  l^e  mortgage^  he  claimed 
that  the  purchalse  had  been  induced  by  false  representa- 
tions, upon  Which  he  reKedJ  by  reasbil  Wherieof  they  had 
been  enabled  to  petpetrate  a  fraud.  WMIe  Wadleigh  denies 
that  the  threatened  enfordsmetit  of  payment  had  anything 
to  do  with  his  conduct  iu  this  regard,  in  vie#*  of  the  &cls, 
we  think  the  circumstance  debcRTves  to  be  noted. 

It  results  that  We  do  not  think  the  evidence  sufficient  to 
warrant  or  justify  us  in  finding  the  defense  to  the  enforDS<- 
ment  of  the  mortgage  proved. 

The  decree  must^  be  affirmed. 
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H.  J.  TEEL  V.  PEARL  E.  WINSTON  m  al. 

Sratu — FaBSOLosuBB  ov  MoBTeAos—- Osofeiisnr  ]l0BfGA«OB.—The  deadt 

of  a  mortgagor  and  pzooeedings  in  the  coimty  court  concerning  the  aettla* 
ment  of  hii  estate  do  not  pitlvenl  or  siiBpend  foreclosnre  of  the  mortgage- 
Tlra  only  eonaeqaeaee  of  a  ftOafe^  to  pwwsn<  tlie  daim  to-liito  exeetrtor  eft 
administrator  befi»e  bringiB^  soil  is^  that  a  penNmal  Jitc^gnuBit  cannot  bb 
rendered  for  a  balance  of  the  debt  remaining  unpaid  afber  the  aecuity  ia 
exhausted.    VetcUer  r.  Btgne,  16  Or.  20d,  followed  and  approved. 

Jackson  county:  L.  R.  Webster,  Judge. 

Defendants  a^qpeaL    Affirmed. 

jr.  K.  Hanna,  and  J.  W:  Sh/fivUhH;  f6r  Appellicirts. 

A.  8.  Halnmond,  for  Respondent 

BAak,  J. — This  is  a  fiuit  to  f6rteloe»  a  mortgage  and  fop 
the  sale  oi  the  mortgaged  prtaiises;  The  complaint  avers 
in  substance,  that  oa  Oeteber  24, 1890)  U  L.  Rice  executed 
to  John  J.  Strait  hie  promissory  note  for  tiro  thousand  one 
hundred  and  fifty  dollaiS)  duo  three  years  after  date,  with 
interest  at  ten  per  cent  per  annum,  payarble  send-annually, 
and  if  not  so  paid,  the  whole^  sum,  both  principal  and 
interest,  to  becoitko  duo  and  jm^jshlo  immediateiy  at  tbo 
ofytion  of  the  holdet  of  the  noto.  The  note  also  provided 
for  a  reasonable  attorney  fee^  in  oAeo  of  suit  or  action  to^ 
eoUect  the  sama  On  the  next  day,  Bioei  executed  to  Strait 
a  mortgage  on  certain  real  estate  to  secure  the  payment  oi 
this  note.  The  mortgage  ooDtained  tike  same  psrovisions  in 
record  to  attorney  fee  and  payment  of  interest  as  the  note> 
and  also  contained  the  following  ptrovisaon:  ''It  is  also 
expressly  understood,  that  if  any  sum  made  payable  by  the 
terms  of  said  promissory  note,  or  beeommg  due  hereunder, 
diall  remain  unpaid  for  the  period  of  ten  days  after  same 
shall  have  become  due  and  payable,  then  the  party  of  the 
second  part,  his  executors,  administrators,  and  assigns,  may, 
aft  his  or  their  option,  declare  the  whole  amount  of  said 
promissory  note,  with  interest  to  date  and  attorney  fee,  to 
be  at  once  due  and  payable,  and  may  at  once  foreclose  his 
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mortgage  and  sell  the  premises  as  herein  proyided."  The 
note  and  mortgage  were,  on  the  same  day,  for  a  valuable 
consideration,  assigned  to  plaintiff,  and  both  the  mortga^ 
and  the  assignment  were  duly  recorded  in  the  proper  office. 
On  July  17, 1891,  Rice  died,  leaving  a  will  bequeathing  all 
his  property  to  Pearl  Winston,  and  appointing  defendant 
Brockway  his  executor.  Brockway  duly  qualified  as  each 
executor,  and  letters  testamentary  were  issued  to  him  on 
April  10, 1891,  and  he  has  ever  since  continued  to  act  as 
such.  On  April  15, 1891,  plaintiff  duly  verified  and  filed 
his  claim  under  said  note  and  mortgage  with  the  executor, 
and  the  same  was  duly  allowed.  On  April  24, 1891,  there 
became  and  was  due  upon  said  promissory  note  the  sum  of 
one  hundred  and  seven  dollars  and  fifty  cents,  as  interest, 
according  to  the  terms  thereof,  but  nothing  was  or  has  been 
paid  thereon.  On  May  6, 1891,  more  than  ten  days  there- 
after, plaintiff  notified  Brockway,  as  executor,  that  he  de- 
clared and  deleted  the  whole  sum  of  principal  and  interest 
to  be  due  and  payable.  Thereafter,  on  May  16, 1891,  this 
suit  was  commenced  to  foreclose  the  mortgage  and  for  a 
decree  for  the  sale  of  the  mortgaged  premises.  A  demurrer 
to  the  complaint  having  been  overruled  by  the  court  below, 
defendants  refused  to  plead  or  answer  further,  and  a  decree 
was  entered  in  plaintiff's  favor,  from  which  defendants 
bring  this  appeal. 

The  contention  of  defendants  on  this  appeal  may  be 
summarized  as,  first,  the  suit  is  prematurely  brought,  be- 
cause six  months  had  not  expired  from  the  granting  of 
letters  testamentary  to  Brockway;  second,  no  claim  for  tlie 
accrued  interest  was  ever  presented  to  the  executor  for 
allowance  or  payment;  and,  third,  it  does  not  appear  that 
the  mortgage  claim,  or  any  part  thereof,  was  ever  disallowed 
by  the  executor. 

In  Verdier  v.  BignS^  16  Or.  208,  it  was  held  by  this  court 
that  the  death  of  the  mortgagor  and  the  proceedings  to 
administer  his  estate  in  the  probate  court,  did  not  affect 
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the  lien  of  the  mortgage  or  the  right  to  foreclose  such  lien 
in  the  circuit  court.  The  logical  effect  of  this  decision 
is,  that  the  death  of  the  mortgagor  and  the  proceedings 
in  the  probate  court  do  not  change  or  suspend  the  remedy 
of  the  mortgagee  to  enforce  his  lien  on  the  mortgaged 
lands,  and  as  a  consequence  no  presentation  of  the  claim 
for  allowance  to  the  administrator  or  executor  is  neces- 
sary before  bringing  suit,  nor  does  section  377,  Hill's  C!ode, 
have  any  application  to  proceedings  of  this  kind.  This 
doctrine  seems  to  be  amply  supported,  and  the  general  rule 
is,  that  the  failure  to  present  to  an  executor  or  administra- 
tor for  allowance  a  claim  secured  by  mortgage,  only  ope- 
rates to  prevent  a  judgment  for  any  deficiency  that  might 
remain  after  exhausting  the  mortgaged  property,  but  does  not 
affect  the  right  to  a  foreclosure  where  no  recovery  is  sought 
beyond  the  proceeds  of  the  mortgaged  lands.  ( Wcdmer  Law 
Admr.  §  409;  Allen  v.  Jfoer,  16  Iowa,  307;  HiU  v.  Tiywnley, 
45  Minn.  167;  Searnvnan  v.  Ward,  1  Wash.  St  179;  Reed  v. 
MiUer,  1  Wash.  St.  426;  5  Am.  &  Eng.  Enc.  Law.  213.) 

Li  this  case  plaintiff  is  only  seeking  to  enforce  his  lien 
against  the  mortgaged  premises,  and  therefore  there  was 
no  error  in  overruling  the  demurrer  by  the  court  below, 
and  the  decree  is  affirmed. 


MAT  TEEM,  1892. 
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[FQed  M«7  6,  1892.] 

GEORGE  RADER  v.  EMMET  BARR. 

ImAU— JuDOMxar  bt  Gorbbit. — No  appeal  lies  from  a  jadgment  giTen 
by  coDfleiit  of  parties. 

Grant  county:  Jambs  A.  Fbe,  Judge. 

Plaintifif  appeals.    Reversed. 

This  action  was  commenced  in  justice's  court  for  Long 
Creek  precinct,  Grant  county,  Oregon.  After  the  service 
of  summons,  the  defendant  appeared  in  said  justice's  court 
and  filed  his  answer  denying  each  material  allegation  of 
the  complaint.  Thereafter,  both  the  plaintiff  and  the  de- 
fendant appeared  in  said  justice's  court,  and  the  defendant 
consented  that  judgment  be  rendered  against  him  for  the 
amount  demanded  by  the  complaint,  which  judgment  was 
aecordingly  entered.  Thereafter,  the  defendant  served 
notice  of  appeal  to  the  circuit  court,  gave  an  undertaking 
on  appeal,  and  filed  a  transcript  in  the  circuit  court  At 
he  next  term  of  the  circuit  court,  the  appellant  herein 
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filed  a  motion  to  dismiss  said  appeal,  on  the  groond  that 
no  appeal  would  lie  from  a  judgment  given  by  consent^ 
and  because  the  iindeitaking  was  filed  with  the  justioe 
seven  days  before  the  notice  of  appeal  was  filed,  which 
motion  was  overruled  by  the  court.  Thereafter,  on  a  trial 
before  a  jury,  the  defendant  had  a  verdict,  upon  whioh  a 
judgment  w,as  duly  entered  for  costs,  from  which  the.pIaiA- 
tiff  has  appealed. 

Bailey  &  BaUeray^  for  Appellant 

No  appearance  for  I(eBpaiident 

Strahan,  C.  J. — ^A  single  question  was  presented  in  this 
court,  and  that  was,  the  action  of  the  trial  coiM  in  refusing 
to  dismiss  the. appeal  from  the  justice.  By  consenting  to 
the  rendition  of  a  judgment  in  favor  of  tiie  plaintiff  by 
the  justice  for  the  amount  claimed,  the  defendant,  in  effect, 
waived  his  answer  and  left  no  issue  in  the  case  to  be  tried, 
'  and  from  such  a  judgment  no  appeal  lies.  (La  Sodde  v. 
Bm'ddee,  63  Cal.  160;  Omaiff  y.  Kahn,  64  Gal.  283.)  Tbe 
reason  of  this  rule  is  plain.  Courts  are  held  to  try  leal 
controversies  betwe^i  parties;  but  eooseiut  Mids  all  conten- 
tion, and  leaves  nothing  for.  the  court  to  do  but  to  see  that 
the  same  is  carried  into  effect.  The  circuit  court,  there* 
fore,  erred  in  refusing  to  dismiss  \he  appeal,  for  whidi  itft 
judgment  must  be  reveraed,  and  the  cause  remanded  to  tte 
court  below  with  directions  to  sustain  the  motion. 
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[  FUed  June  21, 1892.]  ,  22  497 

A.  E.  EATON  V.  O.  R  &  K  CO.  jftij 

AmiLB— Bills  of  Bxcbftioitb.— In  fonnnlating  a  bill  of  ezoeptions,  it  is        %  m 
necessary  that  the  ix>int  of  each  exoeption  be  particalarly  stated;  but  it  '' 

is  contnuy  to  the  statate  to  state  more  of  the  endenoe  or  other  matter 
than  is  necessary  to  explain  each  exoeption. 

Union  county.    Jas.  A.  Feb,  Judge. 
Defendant  appeals.    Affinned. 
W.  W,  Cotton,  for  Appellant 
12.  Eakin,  for  Bespondentb 

Bean,  J. — This  is  an  action  to  recover  from  the  defend- 
ant seven  hundred  and  ten  dollars  for  certain  stock  alleged 
to  have  been  killed  by  its  trains,  and  for  damages  caused 
by  fires  alleged  to  have  originated  from  sparks  escaping 
from  its  engines.  The  complaint  contains  six  separate 
causes  of  action,  three  of  which  are  for  stock  killed,  and 
the  remaining  three  (or  damages  done  by  fire.  At  the 
close  of  the  plaintiff's  testimony,  the  defendant  moved  for 
a  nonsuit  as  to  all  the  causes  of  action;  and  its  motion  was 
granted  as  to  the  sixth  cause  of  action,  and  denied  as  to 
each  of  the  others.  The  jury  found  a  verdict  in  favor  of 
plaintiff  for  six  hundred  and  ninety-three  dollars  and  fifty 
cents,  upon  which  judgment  was  entered,  and  the  defend- 
ant appeals. 

As  appears  from  the  brief  of  counsel  for  appellant,  the 
errors  relied  on  here,  are,  in  overruling  a  motion  for  non- 
suit; in  the  admission  of  a  certain  letter  in  evidence,  and 
the  giving  of  a  certain  instruction  to  the  jury.  These 
assignments  of  error  are  claimed  to  be  presented  by  what 
counsel  terms  a  bill  of  exceptions,  but  which  is  nothing 
more  or  less  than  the  whole  testimony  and  proceedings  of 
the  trial  as  it  took  place  extended  from  the  stenographer's 
notes.  The  testimony  alone  covers  more  than  one  hundred 
pages  of  type-written  matter,  the  large  proportion  of  which 
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has  no  relevancy  or  applicability  to  the  question  sought  to 
be  presented  for  our  consideration.    Scattered  through  this 
mass  of  testimony,  are  the  objections  of  counsel,  the  rulings 
of  the  court,  and  the  exceptions  taken  thereto.    The  whole 
proceedings  of  the  trial  have  been  certified  here  as  a  bill 
of  exceptions,  and  we  aie  expected  to  labor  through  Ais 
voluminous  record,  segre^t^  and  classify  it^  and  out  of  it 
to  construct  a  bill  of  exceptions,  and  then  determine  whether 
the  assignments  of  error  are  well  taken.    This  practice  is 
in  utter  disregard  of  the  plain>  provision  of-  the  civil  code, 
which  requires  that  the  exception  should  bo  stated  with  so 
much  of  the  evidence  or  other  matter  as  may  be  necessary 
to  explain  it,  and  no  more  (section  232);  and  has  re|>eatedly 
received  the  disapproval  of  this  court.    In  State  v.  Murray^ 
11  Or.  414,  Mr.  Justice  Thayer,  speaking  for  the  court, 
says :    "  Such  a  practice  is  not  only  unlawy er-like,  but  it 
is  an  imposition  upon  ijie  court    * '   "^ .  "^^   It  presents  an 
unwieldy  document,  imposes  a  difficult  labor  upon  this 
court,  to  search  out  and  ascert&in  the  points  assigned  as 
error,  and  creates  an  unnecessary  ejtpense.    It  is  a  shameful 
procedure,  and  the  judges  of  the  circuit  courts  should  inter- 
fere and  put  a  stop  to  such  kind  of  practice.'' '  Again,  in 
Tucker  v.  8.  F.  M.  Co.  15  Or.  584;  the  same  judge,  in  dis- 
cussing a  question  sought  t6  be  raised  by  a  bill  of  excep- 
tions like  the  one  in  this  case,  said :    "  Whether  the  evidence 
sent  up  here  in  what  counsel  are  pleased  to  term  a  bill  of 
exceptions,  will  warrant  such  a  conclusion  or  not,  I  shall 
never  know;  for  I  never  intend  to  look  into  it  to  ascertain 
whether  such  is  the  fact  or  not.'    If  counsel  desire  a  review 
of  such  questions,  they  must  prepare  a  bill  of  exceptions 
as  provided  in  the  civil  code  of  the  state.    They  have  no 
right  to  throw  together  in  a  mass  all  the  testimony  given 
in  the  case  as  t&kendown  and  extended  by  a  ^orthand 
reporter,  as  has  been  done  in  this  case,  and  bring.it  here 
and  require  this  court  to  examine  it,  and  find  its  conclu- 
fiions  of  fact  therefron^'    N6  such  practice  should  be  toler-  - 
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ated  by  an  appellate  tribunal  in  a  proceeding  to  review  errors 
of  law.  *  *  *  itany  questions  of  law  may  involve  an 
examination  of  the  testimony  given  in  a  case,  such  as  the 
overruling  of  a  motion  for  a  nonsuit;  but  ordinarily  an 
exception  requires  a  statement  of  a  small  portion  of  the 
evidence  in  order  to  explain  it.  But  the  fault  here  referred 
to,  is  not  that  the  objection  constituting  the  exception  is 
stated  with  more  of  the  evidence  than  is  necessary  to  explain 
it — the  fact  is,  it  is  not  stated  at  all.  The  proceedings  had 
at  the  trial,  and  the  evidence  taken,  are  marshalled  and 
sent  here  for  this  court  to  examine  and  consider  the  vari- 
ous  exceptions  indicated  therein."  Further  on  he  says: 
"  The  statute  clearly  intends  that  a  statement  of  the  excep- 
tion shall' be  made  up,  settled,  allowed,  and  signed  by  the 
judge,  and  filed  with  the  clerk,  and  thereafter  it  is  deemed 
and  taken  as  part  of  the  record  of  the  cause.  (Code,  §  230.) 
No  such  labor-saving  shift  as  that  which  seems  to  have  been 
devised' and  adopted  in  this  case  can  be  countenanced.  It 
would  lead  to  so  loose  a  practice  that  counsel  could  not  know 
nor  courts  determine  what  questions  were  involved  or  were 
to  be  decided." 

In  Janeway  v.  ITolston,  19  Or.  98,  Strahan,  J.,  in  speak- 
ing of  a  similar  bill  of  exceptions,  says:  "The  reporter's 
notes  contain  ample  material  from  which  a  bill  of  excep- 
tions might  have  been  constructed;  but  the  wildest  liberty 
in  the  use  of  language  cannot  torture  this  writing  into  one. 
Section  230,  Hill's  Code,  defines  an  exception,  and  section 
231  points  out  the  method  of  making  the  same  a  part  of 
the  record,  so  as  to  present  a  question  for  review  in  this 
court;  and  we  have  several  times  endeavored  to  point  out 
the  necessity  of  observing  these  provisions  of  the  code  in 
the  preparation  of  a  case  on  appeal.  If  these  provisions  of 
law  be  utterly  disregarded,  there  is  nothing  presented  which 
we  can  properly  examine."  And  in  Fiore  v.  Laddy  ante,  202, 
the  court,  in  speaking  of  the  practice  of  making  a  part  of 
the  bill  of  exceptions  all  the  evidence  given  on  the  trial 
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when  no  questions  are  presented  for  review  calling  for  an 
examination  of  the  evidence,  said :  "  This  practice  is  in 
disregard  of  the  plain  provisions  of  the  statute  (Hill's Code, 
§  232  )y  as  well  as  all  rules  governing  the  preparation  of 
bills  of  exceptions,  is  unnecessarily  expensive  to  litigants, 
and  imposes  the  arduous  task  upon  this  court  of  examining 
a  vast  amount  of  irrelevant  and  immaterial  matter." 

The  provisions  of  our  statute  introduce  no  new  rule  in 
this  matter,  but  are  merely  declaratory  of  the  law  as  it 
already  existed.  In  Pennock  v.  Dialogue,  2  Pet  15,  Mr.  Jus- 
tice Story  condemns  the  irregularity,  inconvenience,  and 
expense  of  putting  the  entire  evidence  of  a  case  into  the 
bill  of  exceptions,  and  expressed  the  regret  of  the  court 
that  such  a  practice  should  prevail.  In  ZeUer  v.  Eckeri,  4 
How.  297,  Mr.  Justice  Nblson  said :  "  This  mode  of  making 
up  the  error  books  is  exceedingly  inconvenient  and  embar- 
rassing to  the  court,  and  is  a  departure  from  familiar  and 
established  practice.  Only  so  much  of  the  evidence  given 
on  the  trial  as  may  be  necessary  to  present  the  legal  ques- 
tions thus  raised  and  noted,  should  be  carried  into  the  bill 
of  exceptions.  All  beyond,  serves  only  to  encumber  and 
confuse  the  record  and  to  perplex  and  embarrass  both  court 
and  counsel."  In  Johnston  v.  Jovves,  1  Black,  220,  Mr.  Justice 
SwAYNB,  in  speaking  of  this  practice,  said:  ''The  court 
desires  to  put  on  record  again  its  condemnation  of  this 
irregularity,  and  to  express  the  hope  that  a  better  practice 
may  prevail  hereafter  in  all  cases  intended  to  be  brought 
bdfore  this  court  for  revision."  Again,  in  Lincoln  v.  Clafliny 
7  Wall.  136,  Mr.  Justice  Field,  in  delivering  the  opinion  of 
the  court,  uses  this  language:  ''A  bill  of  exceptions  should 
only  present  the  rulings  of  the  court  upon  some  matter  of 
law,  as  upon  the  admission  or  exclusion  of  evidence,  and 
should  contain  only  so  much  of  the  testimony,  or  such  a 
statement  of  the  proofs  made  or  offered,  as  may  be  neces- 
sary to  explain  the  bearings  of  the  rulings  upon  the  issues 
involved.    If  the  facts  upon  which  the  rulings  were  made 
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are  admitted,  the  bill  should  state  them  briefly,  as  the  result 
of  the  testimony;  if  the  facts  are  disputed,  it  will  be  suffi- 
cient  if  the  bill  allege  that  testimony  was  produced  tending 
to  prove.  If  a  defect  in  the  proofs  is  the  ground  of  the 
exception,  such  defect  should  be  mentioned  without  a  detail 
of  the  testimony.  Indeed,  it  can  seldom  be  necessary  for 
the  just  determination  of  any  question  raised  at  the  trial  to 
set  forth  the  entire  evidence  given;  and  the  practice  in 
some  districts — quite  common  of  late — of  sending  up  to 
this  court  bills  made  up  in  this  way, — filled  with  superflu- 
ous and  irrelevant  matter, — must  be  condemned." 

The  object  of  a  bill  of  exceptions  is  to  bring  into  the 
record  the  particular  matter  excepted  to,  and  which  the 
record  would  otherwise  not  disclose.  It  should,  therefore, 
be  drawn  up  concisely,  but  as  explicitly  as  possible,  with  a 
view  to  stating  all  the  facts  and  circumstances  necessary  to 
the  statement  of  the  point  of  law  intended  to  be  raised. 
(SUUe  V.  Drake,  11  Or.  396;  Powers,  App.  Pro.  225;  Green, 
Pleading  &  Practice,  §  1140.)  The  object  is  to  present  the 
naked  legal  question ;  and  only  such  facts  as  are  necessary 
to  explain  its  relevancy  to  the  particular  case  should  be 
stated.  With  such  a  record,  it  is  only  necessary  for  this 
court  to  consider  and  determine  the  question  of  law  pre- 
sented, and  not  be  compelled  to  labor  through  a  volumin- 
ous record  to  ascertain  the  facts  upon  which  the  question 
is  based,  and  having  done  so,  to  be  met  with  a  petition  for 
rehearing,  as  is  not  unfrequently  the  case,  in  which  the 
legal  conclusions  are  not  controverted,  but  ''respectfully 
but  earnestly  insisting  that  the  court  is  mistaken  as  to  the 
facts."  If  counsel  desire  the  entire  proceedings  of  the  trial 
to  be  made  a  part  of  the  record,  there  perhaps  can  be  no 
objection;  but  ordinarily  it  should  be  attached  to  and  made 
a  part  of  the  bill  of  exceptions  as  an  exhibit,  or  in  some 
other  appropriate  way,  and  not  massed  together,  entitled  a 
bill  of  exceptions,  and  certified  here  for  us  to  examine,  and 
ascertain  whether  the  trial  court  erred*    Cases  may  and 
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often  do  arise  in  which  it  is  necessary  for  this  court  to 
examine  the  evidence  upon  the  entire  case,  or  upon  some 
particular  poiht  In  such  cases,  the  bill  of  exceptions 
must,  of  course,  contain  the  evidence;  but  there  should 
be  embodied  in  it  only  the  evidence  bearing  upon  the 
particular  poiiit  presented.  We  do  not  desire  or  intend 
to  enforce  any  technical  or  riefined  rule  in  this  matter; 
and  when  the  question  sought  to  be  presented  is  clearly 
stated  and  readily  understood,  we  shall  examine  and 
decide  it,  although  the  record  tnay  contain  much  irrele- 
vant and  immaterial'matter.  But  where,  as  in  this  case, 
the  questions  of  law  depend  entirely  upon  facts  which  are 
in  dispute  between  counsel,  we  dannot  be  expected  to 
examitie  the  entire  record  of  the  trial,  separate  th^  material 
from  the  immaterial  matter,  and  undertake  to  decide  with 
whom  the  facts  are.  It  was  the  duty  of  counsel,  in  the 
preparation  of  the  bill  of  exceptions,  to  have  segregated 
the  evidence,  and  brought  here  only  such  as' is  applicable 
to  the  point  raised,  and  then  we  could  have  determined 
the  question  intelligently.  If  the  practice  adopted  in  this 
case  is  to  prevail,  the  statute  becomes  meaningless,  and  the 
office  of  a  bill  of  exceptions  entirely  abrogated ;  and  it  is 
only  necessary  in  all  cases  to  embody  in  the  record  a  copy 
of  the  stenographic  report  of  the'  trial  as  and  for  a  bill  of 
exceptions.  8uch  a  labor-saving  process  cannot  receive 
the  approval  of  this  court. 

This  case  is  an  apt  illustration  of  the  vice  of  such  a 
practice.  Iil  support  of  the  motion  for  a  nonsuit,  it  is  con- 
tended that  no  evidence  was  introduced'  on  the  trial  tend- 
ing to  prove  ownership  or  operation  by  the  defendant  of 
the  railroad  mentioned  in  the  complaint,  or  the  engines  or 
cars  used  thereon.  In  place  of  this  point  being  stated,  with 
only  the  facts  or  evidence  bearing  upon  it,  if  anv,  and  if 
not,  a  statement  to  that  effect,  the  record  contains,  em- 
bodied in  the  bill  of  exceptions,  the  whole  of  the  evidence 
as  given  at  the  trial  upon  all  the  issues,  including  not 
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only  the  evidence  upon  the  five  causes  of  action  submitted 
to  the  jury,  but  also  upon  the  one  to  which  the  court  sus- 
tained tiie  motion  for  a  nonsuit. 

The  objection  urged  to  the  instruction  is  that  **  it  omitted 
any  reference  to  the  contributory  negligence  of  the  plain- 
tiff, or  his  aeryants,  as  to  the  fire  mentioned  in  the  fifth 
cause  of  action,  as  clearly  shown  to  exist  by  the  evidence/' 
Here,  again,  the  facts,  if  any,  tending  to  show  contributory 
negligence,  are  not  stated,  nor  is  the  evidence  upon  this 
question  separated  or  segregated  from  the  mass  of  testi- 
mony, but  we  are  expected  to  hunt  through  the  entire 
record  of  a  long  and  protracted  trial  to  see  whether  there 
is  any  such  evidence.  So  aiso  in  rriation  to  the  letter  of 
Mr.  Smith,  admitted  in  evidence,  the  objections  are,  (1)  it 
does  not  relate  to  the  fire  mentioned  in  the  complaint; 
(2)  there  is  no  evidence  that  Smith  was  an  agent  of  the 
defendant;  and  (8)  if  he  was  an  agent  of  the  defendant 
there  is  no  evidjence  thai  he  was  autiiorised  to  make  the 
admission  said  to  be  contained  in  the  letter. 

It  will  thus  be  observed  that  all  the  questions  sought 
to  be  pres^ited  on  this  appeal  depend  largely  upon  ques- 
tions of  fact,  or  inferences  to  be  drawn  from  certain  por- 
tions of  the  testimony.  The  point  of  each  exception  should 
have  been  particularly  skated,  complete  within  itself,  ac- 
eempanied  with  so  much  of  the  evidence  or  other  matter, 
necessary  to  explain  it^  and  no  more,  and  not  all  thrown 
together  in  one  indiscriminate  mass,  as  was  done  in  this 
case.  We  conclude,  ther^ore,  that  the  bill  of  exceptions 
presents  no  question  for  our  consideration,  and  the  judg- 
ment must  be  affirmed. 

We  reach  this  conclusion  with  less  reluctance,  because  no 
substantial  injastice  seems  to  have  been  done  the  defend- 
ant in  the  trial;  and  objection  was  taken  in  the  court 
below  to  the  form  of  the  bill  of  exceptions,  and  a  protest 
there  made  by  plaintiff's  counsel  to  its  allowance  by  the 
trial  judge  in  the  form  presented. 
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S  Sa|         B.  F.  WII£ON  m  al.  v.  NICHOLAS  TARTER 

HoBTOAon — FoRBCLoeuBB — RxDncPTiOK  of  Pabcjb«. — A  ukOTigfiigt  was  fare- 
closed  and  the  whole  mortgaged  premises  sold  on  ezecation  to  the  mort> 
gagee  without  making  a  defendant  of  one  who  owned  part  of  the  land  hf 
title  acquired  subject  to  the  mortgage;  kM,  in  a  suit  by  the  socoeasor  in 
interest  of  such  owner  to  redeem  his  parcel  of  land,  that  the  mortgagee 
must  elect  between  redemption  of  the  whole  premises  on  the  one  hand* 
or,  on  the  other,  oonYeyanoe  ^  the  parcel  to  the  plaintiff,  ia  tha  suit  to 
redeem. 

Union  county:  Jas.  A.  Fbe,  Judges 

Defendant  appeals.    Modified. 

The  object  of  this  suit  is  to  redeem  certain  mortgaged 
property.  The  facts  upon  which  the  plaintiff's  rights 
depend  may  be  briefly  summarized :  On  the  seventh  day 
of  January,  1885,  one  M.  B.  Baird  and  E.  D.  Baird,  his 
wife,  were  the  owners  in  fee  of  several  lots,  blocks,  and  pai^ 
eels  of  land  situated  in  the  town  of  Union,  Lewis'  addition, 
to  the  town  of  North  Union,  McCuUy's  addition  to  the  town 
of  North  Union,  and  also  in  the  town  ci  West  Union,  all 
in  Union  county,  Oregon,  and  on  that  day  mortgaged  the 
same  to  Nicholas  Tarter  and  W.  H.  McComas  to  secure  the 
payment  of  two  notes, — one  to  McComas  for  eight  hundred 
and  seventy-eight  dollars  and  fifty-eight  cents,  and  the 
other  to  the  defendant  Tarter  for  one  thousand  dollars, — 
each  of  said  notes  bearing  interest,  which  mortgage  was 
duly  recorded;  that  thereafter  the  note  to  McComas  was 
duly  paid;  that  on  the  ninth  day  of  June,  1885,  said  Baird 
and  wife  sold  and  conveyed  in  due  form  block  one  in 
McCuUy's  addition  to  North  Union,  which  was  included 
in  said  mortgage,  to  one  A.  Biggs,  which  deed  was  duly 
recorded  June  30, 1885;  that  thereafter,  M.  B.  Baird  died 
intestate,  and  Nelson  Schoonover  was  duly  appointed  admin- 
istrator of  his  estate ;  that  on  the  eighth  day  of  August,  1887, 
said  Tarter  commenced  a  suit  in  the  circuit  court  of  Union 
county,  Oregon,  to  foreclose  said  mortgage;  that  in  said 
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suit,  said  administrator,  as  well  as  R  D.  Baird  and  the 
heirs  at  law  of  M.  B.  Baird,  were  made  parties  defendant, 
but  not  A.  Riggs;  that  on  the  twenty-fourth  day  of  Feb- 
ruary, 1888,  such  proceedings  were  regularly  had  in  said 
suit  that  a  decree  was  regularly  taken  and  entered  fore- 
closing said  mortgage  against  said  defendants,  and  direct- 
ing the  mortgaged  premises  to  be  sold  to  satisfy  the  amount 
then  due,  namely,  one  thousand  two  hundred  and  sixteen 
dollars  and  sixty  cents,  with  costs  and  disbursements. 
Thereafter,  upon  an  execution  duly  issued  on  said  decree, 
and  the  sheriff  having  advertised  said  property  according 
to  law,  the  same  was  duly  sold  as  one  parcel  to  the  defend- 
ant Tarter  on  the  ninth  day  of  April,  1888,  for  the  sum  of 
one  thousand  four  hundred  and  twenty-nine  dollars  and 
sixty-three  cents ;  and  at  said  time  said  purchaser  received 
the  proper  certificate ;  that  on  October  4, 1888,  said  circuit 
court  duly  confirmed  said  sale,  and  that  thereafter,  the 
time  of  redemption  having  expired,  the  sheriff  of  said 
county  made  a  deed  conveying  said  property  to  Tarter, 
who  entered  into  possession  of  all  of  said  property;  that 
on  the  seventh  day  of  August,  1889,  Eiggs  and  wife,  by 
deed  in  due  form,  conveyed  to  the  plaintiff  said  block  one 
in  McCuUy's  addition  to  the  town  of  North  Union,  Union 
county,  Oregon,  including  his  equity  of  redemption  of,  in 
and  to  the  whole  of  said  mortgaged  premises;  that  the 
reasonable  value  of  the  rents  and  profits  of  said  mortgaged 
premises  since  Tarter  entered  into  the  possession  of  the 
same  is  thirty-five  dollars  per  month;  and  plaintiffs  offer 
to  pay  whatever  may  be  found  to  be  due  on  said  mortgage 
to  Tarter  upon  an  accounting. 

The  answer  admits  many  of  the  facts  relied  upon  by  the 
plaintiff,  but  the  principal  contention  is  as  to  the  law  aris- 
ing thereon.  It  is  admitted  that  the  rents  and  profits  of 
said  mortgaged  premises  from  the  date  of  the  sale  till  this 
suit  was  commenced  were  three  hundred  and  seventeen 
dollars  and  fifty  cents,  and  that  Tarter  paid  seventy-eight 
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dollars  and  fifty  cenis  in  malcing  permanent  repairs  on  the 
property,  and  taxes  thereon  to  the  amount  of  one  hundred 
and  three  dollars  and  twenty-jtwo  oent^. 

The  reply  denies  the  new  matter  in  the  answer.  Th(e 
reply  also  contained  some  new  ijiajtter  hy  way  of  estoppel 
^8  to  one  of  the  contention^  of  the  defenda^ti  but  the  8am^ 
need  not  be  specially  noticed. 

The  cause  was  referred,  and  afi^r  taking  the  evidence, 
the  refei-ee  found  the  facts  as  follows:  First,  that  on  the 
seventh  day  of  January,  1885,  when  M.  B.  Baird  and  wife 
made  the  said  mortgage  to  the  defendant,  set  out  in  the 
complaint,  they  werp  the  owners  of  said  block  one  in 
McCuUy's  addition  to  the  tpwn  of  North  Ui^ion,  and  tha^ 
^n  said  mortgage  they  attjompt^d  to  and  purported  to  con- 
vey to  the  defendant  with  certain  other  property,  lots  four, 
five,  six,  and  seven,  or  one-half  of  said  block  one ;  second, 
that  the  recorded  p|at  of  said  block  one  of  A^cjCuUy^s  addir 
tion  does  not  show  that  said  block  is  laid  out  in  town  lots, 
but  that  the  deeds  mentioned  and  referre4  to  in  said  stipa-f 
lation  show  tba)^  said  blopk  one  contains  eight  lots;  ihir4, 
that  the  deed  from  M.  B.  Baird  and  wife  to  A.  Eiggs,  dated 
June  19,  :1885,  conveye4  to  said  Biggs  all  of  said  block 
one ;  fourth^  that  thfd  defpndctnt  clain^ed  in  his  complaint^ 
filed  for  foreclosure  of  said  mortgage,  th^t  said  mortgage 
included  said  lots  four,  five,  six,  and  seven  of  said  block 
one,  and  tbat  it  was  a  v^lid  and  subsisting  lien  thereon ; 
fifth,  that  defendant  has  at  all  times  since  the  sheriff's  sale 
of  the  mortgaged  premises  claimed  to  own  said  lots  four, 
five,  six,  and  seven  of  ^id  block  one,  by  virtue  of  said 
sheriff's  sale  and  deed;  sixth,  that  the  deed  from  A.  Riggs 
and  wife  to  plaintiffis,  4^^<i  August  7, 1889,  conveyed  to 
plaintifiE^  all  of  siaid  block  one,  and  that  whatever  equities 
of  redemption  ^id  A.  Biggs  and  wife  had  in  and  to  the 
property  included  in  defendant's!  mortgage,  were  conveyed 
to  plaintiff  thereby;  seypnth,  that  defendant  has  received 
from  r^nt  of  said  ^lortgaged  property  up  to  the  ninth  day 
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of  February,  1891,  fotjif  hunted  ai^d  muety  doll,ar8  and 
^eyen^ty  cents,  but  that  }ie  has  received  no  rent  ^om  said 
block  one;  eigbjth,  that  defepdant  has  expended  for  repairs 
on  said  jnorj^aged  property  one  hundred  and  thirty-one 
dollars  and  eigjbty-fiye  cents,  apd  has  paid  taxes  on  the 
9ame,  including  ^the  ta;se8  of  1890,  assessed  to  defendant, 
ninety-eight  dollars  and  eighty-eight  cents;  ninth,  that  the 
amount  due  defendant  on  said  mortgage  at  the  time  of  the 
^le,  exclusiye  of  attorney  fees  and  costs,  was  one  thousand 
three  hundred  and  thirty-t^o  dollars  apd  sixty-six  cents, 
9jQd  that  nothipg  has  been  paid  on  it  by  the  mortgagor, 
nor  has  any  part  of  it  been  paid  sfnce  by  the  heirs  or 
administratoi:  of  the  deceased  mortgagor;  ^th,  that  there 
1$  nothing  to  show  from  the  pleadings  or  the  stipulation 
tiie  value  of  the  ^iff^rent  lots  or  parcels  of  land  included 
in  the  mortgage,  or  of  any  of  all  of  the  property  mortgaged ; 
eleventh,  that  A.  Riggs,  plaintiffs'  grantor,  was  not  made 
a  pa^iy  to  t^e  foreclosure  suit  by  defend^t 

The  referee  also  made  findings  of  l^w  favorable  to  the 
plaintiffs,  ^d  recommeufi^  a  deorc^  in  t|^eir  favor.  The 
court  modified  t|ie  fifi4?^g^  of  fact  as  well  as  of  law  in  one 
particular,  and  then  decreed  in  favor  of  the  plaintiffs,  from 
wbich  ihe  defendant  has  broug^^t  0ns  appeal 

R  Eakm,  for  Appellant 

Plaintiff  would  be  required  to  redeem  the  whole  prop- 
erty by  paying  the  whole  debt  if  the  mortgagee  demanded 
it;  but  his  rights  are  only  against  us  as  mortgagee,  not  as 
purchaser,  "they  can  redeem  our  mortgage,  not  the  land. 
{Renord  v.  Brawn^  7  Neb.  456 ;  Oreen  v.  Dixon^  9  Wis.  536. 

The  court  canpot  compel  conveyance  by  defendant  to 
plaintiffs,  of  the  property,  wpien  so  redeemed ;  plaintiffs  are 
only  subrogated  to  the  rights  of  the  mortgagee.  {Bobmson 
i.  Fife,  3  Ohio  St  564;  Jones  Mortg.  §  1075.) 

All  the  parties  being  in  court,  instead  of  permitting 
redemption  by  plaintifib  and  requiring  another  suit  by 
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them  to  compel  contribution  from  owner  of  the  other  par* 
eels,  the  court  will  adjudicate  the  whole  matter,  and  deter- 
mine the  amount  to  be  paid  by  plaintiff,  and  also  the  pro 
rata  due  from  defendant's  portion  of  the  land  to  supply  the 
mortgage  debt,  and  compel  payment  accordingly. 

The  right  to  require  the  redemption  of  the  whole  prop- 
erty by  the  owner  of  only  a  part,  is  personal  to  the  mort- 
gagee; he  will  not  be  required  to  divide  his  securities;  but 
the  redeiuptiouer  cannot  demand  such  right  (Jones  Mor^. 
§  1072 ;  Dakea  v.  Turner^  44  Iowa,  575 ;  Pom.  Eq.  Jur.  §  1220.) 

By  defendant's  purchase  at  foreclosure  sale,  he  has  be- 
come the  grantee  of  the  mortgagor  of  the  property  as  to  the 
property  owned  by  the  mortgagor  at  the  time  of  foreclosure; 
and  his  rights  as  mortgagee  stand  intact  as  to  the  property 
owned  by  plaintiffs,  their  rights  not  having  been  foreclosed. 
{SeUwood  V.  Gray,  11  Or.  539;  Wat9on  v.  Dmdee  etc  Cb.  12 
Or.  474.) 

If  plaintiffs  are  permitted  to  redeem  against  us,  it  only 
subrogates  them  to  the  rights  of  the  mortgagee;  and  defend- 
ant, as  grantee  of  the  mortgagee,  has  right  and  privil^;e  to 
contribute  his  pro  rata  of  the  debt,  and  thus  save  his  share 
of  the  property. 

In  case  of  redemption  from  the  purchaser  at  a  fore* 
closure  sale,  who  has  been  in  possession  from  the  date  of 
sale,  the  purchaser  is  not  chargeable  with  rents,  or  value  of 
use,  to  be  deducted  from  the  mortgage  debt  or  purchase 
price.  (Hill's  Code,  §§  301,  303,  307;  Oariwrighl  v.  Savoffe, 
5  Or.  397;  HiggenboUom  v.  Bensm,  24  Neb.  46 ;  S.  C.  8  Am, 
St.  Rep.  211;  Page  v.  Rogers,  31  Cal.  301;  Harris  v-  Reynolds, 
13  Cal.  616 ;  73  Am.  Dec.  600.) 

In  this  case  the  defendant  foreclosed  his  mortgage,  had 
the  property  sold,  and  received  the  sheriff's  dee4  therefor, 
without  making  plaintiff's  grantor,  Riggs,  a  party.  By 
virtue  of  these  proceedings,  the  defendant  is  now  the  owner 
in  fee  of  the  property  mortgaged,  except  the  plaintiff's  lots; 
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or,  in  other  words,  he  is  the  grantee  of  the  mortgagor. 
(Jones  Mortg.  §  1075;  Abraham  v.  Chenoweth^  9  Or.  354.) 

r.  H.  Oravjfard,  for  Respondents. 

The  defendant  Tarter  cannot  be  heard  to  say  that  his 
mortgage  lien  did  not  attach  to  these  lots  described  and  set 
out  in  his  said  mortgage,  for  the  reason,  as  the  facts  show, 
that  in  the  foreclosure  proceedings  referred  to  in  the  com- 
plaint, said  Tarter  asked  the  court  for  decree  adjudging  his 
mortgage  a  valid  and  subsisting  lien  on  said  lots;  and  the 
court,  in  its  decree  therein  rendered,  adjudged  said  mort- 
gage of  said  Tarter  to  be  a  valid  and  subsisting  lien  against 
all  of  the  property  described  in  said  mortgage,  including 
said  lots,  and  the  said  Tarter  is,  by  reason  thereof,  estopped 
from  denying  the  lien  of  his  mortgage  as  aforesaid.  (Bige- 
low.  Estoppel,  601-604;  7  Am.  &  Eng.  Ency.  Law,  22;  Em- 
bry  y.  Palmer,  107  U.  S.  8;  Dreyfcms  v.  Adams,  48  Cal.  131.) 

When  a  necessary  party  to  a  foreclosure  proceeding  is 
not  made  a  party  to  the  suit,  his  equity  of  redemption 
remains  unimpaired,  and  he  can  redeem  by  paying  the 
mortgage  debt  and  interest  and  all  expenses  incurred  by  the 
purchaser  for  the  necessary  and  permanent  improvements 
made  upon  the  mortgaged  premises,  and  taxes  assessed 
against  the  same,  less  the  rents,  issues,  and  profits  received 
by  the  purchaser  or  mortgagee  in  possession,  and  such 
redemption  may  be  had,  however  small  the  interest  of  the 
party  entitled  to  redeem.    (15  Am.  &  Eng.  Ency.  Law,  828 ; 
3  Pom.  Eq.  Jur.  §  1220;  Boone,  Mortg.  §'  160;  Boqui  v! 
Oobtim,  27  Barb,  230;  Sired  v.  Beai,  16  Iowa,  68;  85  Am. 
Dec  504 ;  Dakes  v.  Turner,  44  Iowa,  576 ;  Oibatm  v.  Oehore, 
6  Pick.  1 46 ;  Calkins  v.  Mtmael,  2  Root,  333 ;  MarUn  v.  Fridletf, 
23  Minn.  14;  Andreas  v.  Hubbard,  50  Conn.  351;  Oage  v. 
Brewster,  31  N.  Y.  218;  Bradley  v.  Snyder,  14  111.  263;  68 
Am.  Dea  564;  Curtis  v.  Ooodingy  99  Ind.  45;  Eelgaur  v. 
Wood,  64  111.  345;  Douglass  v.  Bishop,  27  Iowa,  214.) 
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A,  Riggs,  the  grantor  of  respondents  Wilson*  A  Hackett, 
being  at  the  time  of  the  commencement  of  the  foreclosure 
proceedings  by  appellant  Tarter,  seized  of  the  legal  title  to 
block  one  of  McCuUy's  addition  to  North  Union  aforesaid, 
and  not  being  made  a  party  to  said  foreclosure  proceedings, 
his  right  of  redemption  was  not  affected,  and  he  had  a  right 
to  redeem  from  tJie  mortgage,  notwithstanding  said  fore* 
closure  and  sale,  and  the  deed  from  said  A.  Riggs  and  wife 
to  these  respondents  vested  the  equities  of  said  Riggs  in 
them.  (Boone,  Mortg*.,  §  IQO  yNoyes  v.  HaU,  97  U.  S.  34; 
Ikdel  V.  Leibrick,  33  Ohio  St  254.) 

Strahan,  C.  J. — It  must  bci  taken  as  the  settled  law  of 
this  court  that  if  the  mortgagor,  the  owner  of  the  mort- 
gaged premises,  or  a  subsequent  lien-holder,  is  not  made  a 
party  to  a  foreclosure  suit,  his  interest  is  unaffected  by  the 
suit,  and  the  decree  of  foreclosure  does  not  bind  his  rights. 
{Besser  v.  Hawthorne,  3  Or.  512;  DeLashmuU  v.  Sdlwood^  10 
Or.  319;  Wilisie  Forecl.  126.)  This  principle  is  elemen- 
tary, and  was  not  controverted  on  the  argument  by  appel- 
lant's counsel.  The  real  contention  grows  out  of  its 
application.  The  respondent's  contention  is,  that  inas- 
much as  the  several  lots  and  parcels  of  land  mortgaged 
were  sold  at  the  foreclosure  sale  at  an  aggregate  sum  and 
not  separately,  it  is  now  impossible  to  determine  what  pro- 
portion of  the  burdein  created  by  the  mortgage  each  should 
bear,  and  that  therefore  they'  have  the  right  to  redeem  the 
entire  property;  and  that  by  virtue  of  said  redemption  they 
are  entitled  to  have  cill  the  mort^ged  property  transferred 
to  them  by  the  defendant  On  the  other  hand,  the  appel- 
lant's contention  is,  that  in  exercising  the  right  of  redemp- 
tion, thd  plaintiffs  simply  pay  off  the  mortgage,  by  which 
means  they  become  subrogated  to  Tarter's  interest  therein, 
with  the  right  to  hold  and  foreclose  the  same  against  the 
mortgaged  property  except  the  Riggs  interest  now  held  by 
the  plaintiff    It  is  proper  to  observe  that  the  proceedings 
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ill  Tarter's  foreclosure  suit  against  Baird's  heirs  and  repre- 
sentative are  in  every  respect  regular  and  sufficient  in  law 
to  pass  to  him  the  Baird  title  in  the  entire  property  escept 
the  block  deeded  by  Baird  to  Riggs.  As  to  Baird's  interest, 
then,  Tarter's  title  is  complete,  and  the  only  defect  in  the 
title  as  to  the  Kiggs  interest  is  that  the  mortgage  was  not 
foreclosed  because  the  owner  of  the  block  was  not  made  a 
party  to  the  suit.  Do  these  facts  create  in  the  owners  of 
that  interest  mich  a  odntroUing  equity  as  to  enable  them  to 
wresi  from'  the  defefndant  against  his  will  the  title  to  the 
pgroperty,  as  to  which  there  is  no  question? 

The  right  claimed  on  the  part  of  the  plaintiffs  is  placed 
upon  the  ground  that  the  right  of  redemption  as  to  the 
block  they  hold  has  not  been  foreclosed,  atid  that  they  can- 
not exercise  the  right  of  redemption  as  to  part  without 
redeeming  all;  but  this  rule  seems  to  have  been  made  for 
the  benefit  of  the  mortgagee.  The  authorities  say  he  shall 
not  be  compelled  to  divide  his  debt  and  security  into  por- 
tions; '{Oreeni.  Dixon,  9  Wis.  632.)  But  even  tiiis  rule,  it 
is 'said  by  the  same  authority,  does  not  apply  after  a  fore- 
closute  and  sale  in  a'^  suit  when  the  owner  of  one  of  the 
tracts  mortgaged  was  not  made  a  party.  The  same  reason 
is  suggested  by  another  authority:  "The  debt  being  a 
unit,  no  party  ihtere^d  in  the  whole  premises  or  in  any 
portion  of  them,  cAri  conipel  the  mortgagee  to  accept  a  part 
of  the  dfebt  and  relieve  the  property  pro  tanto  from  the 
lien."  (3  Pom.  Bq.  Jur;  §  1220.)  In  Robinson  v.  Fife,  3  Ohio 
8t^651,  the  principle  is  thus  stated:  *'The  right  to  claim 
that  the  whole,  and  not  a  part,  shall  be  redeemed,  is  a  nght 
which  appertains  to  the  mortgagees,  and  not  to  the  mort- 
gagor^  The  reason  of  the  rule  is,  that  the  mortgagee  shall 
not  be  compelled  to  divide  or  apportion  his  security." 
{B4>qvi  V.  Oolnffm,  27  Barb.  230.)  "  But  this  rule  does  not 
apply,"  it  is  said,  "  whete  the  mortgage  has  been  foreclosed 
without  making  all  of  the  several  owners  of  the  land 
parties  to  the  Buit,  and  the  mortgagee  has  purchased  at  the 
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sale,  because  he  has  by  such  proceeding  and  purchase  vol* 
untarily  severed  his  right,  and  obtained  an  indefeasible 
title  to  part  of  the  land,  and  only  a  defeasible  tide  to 
another  part.  The  owner  not  made  a  party,  may  redeem 
the  portion  owned  by  him  on  paying  a  part  of  the  mort- 
gage  debt  bearing  such  proportion  to  the  whole  as  the 
value  of  his  land  bears  to  that  part  ot  the  whole  mortgaged 
premises."    ( 2  Jones,  Mort  §  1074.) 

It  was  insisted  by  the  respondents  that  in  exercising 
the  right  of  redemption  they  were  entitled  to  a  decree  vest- 
ing in  them  all  the  estate  of  Tarter  in  the  mortgaged 
premises,  if  he  failed  to  convey  the  same  upon  receiving 
the  entire  amount  of  his  mortgage  and  interest;  and 
they  cited  several  authorities  to  sustain  their  contention. 
{Calkina  v.  Mensd,  2  Root,  333.;  Noyes  v.  flofl,  97  U.  S.  34.) 
But  the  authorities  are  not  uniform  on  this  subject  The 
appellants'  contention  is,  that  in  redeeming,  the  respondents 
would  acquire  the  security  which  the  appellant  held,  and 
nothing  else;  that  by  paying  his  debt  due  by  Baird,  they 
simply  became  subrogated  to  his  rights  under  the  mort- 
gage, and  they  cite  Renard  v.  BrowUf  7  Neb.  449;  Pardee  v. 
Van  Anken,  3  Barb.  534. 

But  without  undertaking  to  reconcile  these  cases,  or  to 
adopt  one  theory  to  the  exclusion  of  the  other,  it  seems  to 
us  that  complete  equity  may  be  administered  in  this  case 
by  applying  Boqut  v.  Cobum,  supra,  to  the  facts  of  this  casa 
According  to  the  doctrine  of  that  case,  Tarter  would  have 
an  election  to  say  whether  the  entire  premises  should  be 
redeemed  or  not..  He  may  submit  to  a  redemption  by 
accepting  the  amount  found  due  by  the  court,  in  which 
event  he  will  convey  his  interest  in  the  premises  to  the 
plaintiffs  within  thirty  days  after  this  decree  is  entered  in 
tha  court  below,  or  in  default,  the  decree  to  operate  to 
convey  the  same;  or  should  he  elect  to  retain  the  property, 
except  the  Riggs  interest,  now  owned  by  the  plainti^Gs,  he 
will,  by  good  and  sufficient  deed,  convey  that  to  the  plain- 
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tiffs  within  twenty  days  after  the  entry  of  this  decree  in 
the  ccfurt  below  covenanting  against  his  own  acts;  and, 
in  default  of  his  executing  said  last-named  deed  within 
said  time^  then  the  defendant  shall  be  deemed  to  have 
elected  to  accept  his  debt  and  transfer  his  interest  as  above 
provided. 

Under  the  circumstances  of  this  case,  neither  party  will 
recover  costs  against  the  other  in  this  court. 


[311ed  June  21, 1892.]  \^%  4^| 


W.  J.  HAMM  V.  P.  BASCHE  et  al. 

Jonrr  AcnoF— Setebal  JuDamBNT.— Where  a  plainttfT  proceeds  against  ser- 
eral  defendants  jointly,  he  may  dismiss  the  action  as  to  some  of  them,  and 
prceecnte  it  to  final  judgment  against  the  others,  in  any  case  where  a 
separate  action  might  have  been  maintained. 

Baker  county:  M.  D.  Clifford,  Judge. 
Plaintiff  appeals.    Reversed. 

This  is  an  action  commenced  by  the  plaintiff  against 
the  defendants  to  recover  for  work,  labor,  and  services, 
alleged  to  have  been  performed  by  plaintiff  and  his  assign- 
ors for  the  defendants  in  the  construction  of  what  is  known 
as  the  **  Seven  Devils  wagon  road,"  amounting  to  eight  hun- 
dred and  four  dollars  and  eighty-seven  cents  and  interest 
The  plaintiff,  by  his  complaint,  which  is  made  up  of  seven 
distinct  causes  of  action,  alleges  an  indebtedness  to  him 
from  the  defendants  on  account  of  certain  work,  labor,  and 
services,  performed  by  himself  and  assignors,  in  the  sum  of 
eight  hundred  and  four  dollars  and  eighty-seven  cents  and 
interest 

The  defendants  by  their  several  separate  answers  deny 
specifically  all  the  allegations  of  plaintiff's  complaint,  except 
those  which  allege  the  assignment  to  plaintiff  of  the  sev- 
eral claims  set  up  in  his  complaint,  and  specifically  deny 
that  the  plaintiff  ever  performed  any  services  for  the  defend- 

xxn  Oa.— 33. 
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ants,  or  either  them,  and  they  deny  that  either  of  the  plain- 
tifiF's  assignors  ever  performed  aiiy  services  for  them,  or 
either  of  them;  and  they  deny  that  they,  or  either  of  them, 
promised  to  pay,  etc. 

By  way  of  separate  defense,  they  allege  that  it  w$b 
agreed  and  understood,  both  with  the  plaintifif  and  his 
assignors,  that  the  defendants  were  not  to  be  responsible 
for  any  sum  of  money  whatever  in  payment  for  said  8e^ 
vices;  that  said  work,  labor,  and  services  were  so  performed 
by  the  plaintiff  and  his  assignors  under  said  agreement  and 
understanding;  and  that  said  work,  labor,  and  services 
were  not  done  at  the  request  of  the  defendants,  or  either 
of  them,  and  were  in  no  manner  for  their  benefit.  The 
reply  puts  in  issue  the  new  matter  contained  in  the  separate 
answers  of  the  defendants  P.  Basche,  C.  W.  James,  C.  H. 
Duncan,  and  R.  D.  Carter. 

The  plaintiff  then  dismissed  his  action  as  to  the  defend- 
ants G.  B.  Moulton  and  R.  D.  Carter,  whereupon  the  remaii  • 
ing  defendants  obtained  leave  of  court  to  file  a  supplemental 
answer  in  which  it  is  alleged  that  the  plaintiff,  after  the 
filing  of  the  defendants'  answer,  and  after  plaintiff  filed 
his  reply  thereto,  and  before  the  cause  was  called  for  trial, 
and  before  the  trial  was  commenced,  did  dismiss  said  actioni 
and  refuse  to  further  proceed  therein  as  to  the  defendants 
Moulton  and  Carter,  and  prayed  that  the  action  be  also 
dismissed  as  to  the  other  defendants.  The  plaintiff  naoved 
to.  strike  out  said  supplemental  answer,  for  the  reason  the 
same  was  frivolous  and  irrelevant;  which  motion  the  court 
refused.  He  then  demurred  to  the  same  for  the  reason  the 
facts  stated  therein  did  not  constitute  a  defense  to  plaintiff's 
complaint,  which  demurrer  was  also  overruled.  The  plain- 
tiff declining  to  plead  further,  on  motion  of  the  defendants, 
the  court  dismissed  the  action,  and  rendered  judgment  in 
favor  of  the  plaintiff  for  costs,  from  which  judgment  he  has 
brought  this  appeaL 
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Williama  &  Smiihf  for  Appellant. 

A  supplemental  answer,  under  section  107,  Hill's  Code,  is 
not  a  waiver  of  all  former  pleas  not  inconsistent  with  it. 
{Hamlin  v.  Kinney,  2  Or.  91;  JUetU/uiy  v.  Swan,  46  N,  Y.  200.) 

A  supplemental  complaint  is  not  a  substitute  for  the  origi- 
nal complaint  by  which  such  former  pleading  is  supei*se<ied; 
but  it  is  a  further  complaint,  and  assumes  that  the  original 
complaint  is  to  stand.  The  same  rule  applies  to  siip]>Iemeiital 
answers.  {Dunn  v.  BaJcei',  12  How.  Pr.  521;  2  Wait  A.  &  D. 
472.) 

Unless  the  court  compels  the  party  applying  for  leave  to 
file  a  supplemental  pleading  to  elect  to  substitute  it  in  the 
place  of  the  previous  one,  both  pleadings  will  remain. 
{Bratvn  v.  Richardson,  4  Rob.  603;  Slavson  v.  Englehart,  34 
Barb.  198.) 

A  supplemental  pleading  is  governed  by  all  the  rules 
applicable  to  an  original  pleading.  If  it  is  insufficient  as 
a  pleading,  it  is  subject  to  demurrer.  {Qoddard  v.  Benson^ 
15  Abb.  191.) 

Under  sections  60,  244,  and  245,  Hill's  Code,  a  several 
judgment  is  allowable,  irrespective  of  the  character  of  the 
complaint,  whether  it  alleges  a  joint  or  several  liability. 
{Sears  v.  McGrew,  10  Or.  50;  Harrington  v.  HigJiam,  15  Barb. 
528;  Van  Ness  v.  CorHns,  12  Wis.  186.) 

The  common  law  rule,  that  the  plaintiff  is  bound  to 
establish  a  cause  of  action  against  all  who  are  sued  jointly, 
has  been  changed  in  Oregon.  The  rule  here  is  to  allow  a 
judgment  to  be  taken  against  the  party  or  parties  shown  to 
be  liable,  when  others  are  not  liable.  {Ah  Lep  v.  Gong  Choy, 
13  Or.  214;  Fisk  v.  Henarie,  14  Or.  33.) 

Where  two  or  more  are  sued  on  a  joint  contract,  judg- 
ment may  be  entered  against  one  only,  if  the  proof  be  that 
one  only  is  liable.  {Lewis  v.  Glarkin,  18  Cal.  400;  People  v. 
Frisbie,  18  Cal.  402;  Tay  v.  Hawhy,  39  Cal.  95;  Stoddard  v. 
Van  Dyke,  12  Cal.  438;  MvlUkeny.  Hull,  5  Cal  240.) 
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When  one  or  more  of  the  individuals  sued  jointly  is  not 
liable,  the  plaintiff  may  dismiss  his  action  against  those 
who  are  not  liable  and  take  judgment  against  those  who 
are  shown  to  be  liable.  {Silvers  v.  Foster,  9  Kan.  57;  Alvey 
V.  WUsm,  9  Kan.  404;  WhiUenhaU  v.  Korber,  12  Kan.  620; 
Stevens  v.  Thompson,  5.  Kan.  308.) 

The  action  not  having  been  brought  to  trial,  and  none 
of  the  defendants  having  filed  a  counter-claim,  the  plaintiff 
liad  a  right,  under  subdivision  1,  section  246,  Hill's  Code, 
to  dismiss  the  action  as  to  all  or  any  of  the  defendants. 
{Dimick  v.  Deringer,  32  Cal.  490;  Reed  v.  Qdderwood,  22  CaL 
464.) 

The  plaintiff  may  enter  a  noUe  prosequi  as  to  any  or  all 
of  the  defendants,  in  an  action  upon  contract,  at  any  time 
before  final  judgment.  {Governor  v.  Wdch,  3  Ired.  249;  ifer- 
Tnan  v.  Hope,  2  Miles,  142.) 

In  an  actioa  against  several  on  a  joint  contra<!t,  the 
plaintiff  may  confess  the  matter  pleaded  separately  by  one 
in  bar  as  to  him,  and  enter  a  nolle  prosequi  as  to  him,  and 
proceed  to  judgment  against  the  others.  {Idnk  v.  AlUn,  1 
Heisk.  318;  HalleU  v.  Allaire,  Minor  (Ala.),  360.) 

The  dismissal  as  to  Moulton  and  Carter  did  not  oper- 
ate as  a  retraxit  as  to  them,  nor  was  a  judgment  in  their 
favor  a  bar  to  farther  proceedings  against  them  on  tlie  causes 
of  action  set  up  in  the  complaint.  {James  v.  Leport,  19  Nev. 
174.) 

The  remaining  defendants  had  no  concern  with  the  non- 
suit granted  to  the  defendants  Moulton  and  Carter.  {Ahem 
V.  McOeary,  79  Cal.  44.)  A  discontinuance  of  an  action  as 
to  one  of  several  defendants  does  not  operate  to  discontinue  it 
as  to  the  others.  {Montgomery  O.  L.  Co.  v.  Montgomery  &  K 
Ry.  Co.  86  Ala.  372;  Stoddard  v.  Van  Dyke,  12  Cal.  438; 
Aoqaital  v.  Orowell,  1  Cal.  191.) 

The  court  may,  at  any  time  before  the  cause  is  submitted, 
allow  a  pleading  or  proceeding  to  be  amended  by  striking 
out  the  name  of  any  party^  or  by  correcting  a  mistake  ia 
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the  name  of  a  party,  etc    (Hill's  Code,  §  101;  Tormey  t. 
JKerce,  49  Cal.  306.) 

The  exercise  of  the  power  to  allow  amendments  is  within 
the  sound  discretion  of  the  court  {Hexter  y.  Schneider,  14 
Or.  185.) 

The  right  of  amendment  is  unlimited  under  such  restric- 
tions as  to  costs  as  the  court  may  prescribe.  (1  Am.  &  Eug. 
Eucy.  Law^  647;  Eoland  v.  Ereyenhagen,  18  Cal.  455.) 

The  court  shall,  in  every  stage  of  an  action,  disregard 
any  error  or  defect  in  the  pleadings  or  proceedings  which 
shall  not  affect  the  substantial  rights  of  the  adverse  party. 
(Hiirs  Code,  §  106;  Hendemm  y.  Morris,  5  Or.  28.) 

The  above  rule  is  most  beneficial,  and  the  courts  believe 
in  construing  it  liberally.    {Began  v.  O^ReiUy^  32  Cal.  11.) 

Hyde  &  Johna,  F.  L.  Moore^  and  J.  L.  Band,  for  Respondents. 

Where  two  or  more  are  sued  jointly,  ex  contractu,  the  recov- 
ery must  be  against  all  or  none  of  the  defendants.  {Brown  v. 
LUtle,  27  III.  App.  389.). 

A  release  of  one  joint  debtor  releases  all,  unless  the  instru- 
ment shows  a  contrary  intention.  {Yate8  v.  Donaldson,  5  Md. 
389;  61  Ara.  Dec.  282;  Wiggin  v.  Tudor,  23  Pick.  434; 
Goodnow  V.  Smilk^  18  Pick.  414;  S.  C.  29  Am.  Dec.  600; 
Pond  V.  WiUiams,  1  Gray,  636 ;  Hale  v.  Spaulding,  145  Mass. 
482 ;  1  Am.  St.  Eep.  476.) 

Strahan,  C.  J. — The  ruling  ot  the  court  below  se^ms  to 
have  been  based  upon  the  theory  that  the  plaintiff,  having 
declared  upon  a  joint  liability  against  all  of  the  defendants, 
and  having  voluntarily  dismissed  his  action  as  to  two  of 
them,he  was  precluded  from  proceeding  to  judgment  against 
the  others.  In  this  view  the  court  erred.  Section  244,  Hill's 
Code,  provides :  "  Judgment  may  be  given  for  or  against  one 
or  more  of  several  plaintiffs,  and  for  or  against  one  or  more 
of  several  defendants";  and  section  245  provides:  "In  an 
action  against  several  defendants,  the  court  may,  in  its  dis- 
cretion, render  judgment  against  one  or  more  ol   them. 
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whenever  a  several  judgment  is  proper,  leaving  the  action 
to  proceed  against  the  others,"  In  Seara  v.  McQrew^  10  Or. 
48,  this  court  considered  the  effect  of  these  sections;  and  in 
disposing  of  them  the  court,  by  Lord,  J.,  said:  ''Now, 
under  the  sections  above  referred  to,  judgment  may  be 
entered  against  any  one  or  more  of  several  defendants, 
whenever  a  several  action  might  have  been  brought^  or 
a  several  judgment  upon  the  facts  of  the  case  would  be 
proper ;  and  this  is  allowable  irrespective  of  die  character 
of  the  complaint,  whether  it  allege  a  joint  or  several  lia- 
bility; the  true  criterion  being  whether  a  separate  action 
might  have  been  maintained;  and  if  it  could,  a  several  and 
separate  judgment  is  proper." 

This  question  was  again  before  this  court  in.  Ah  Lep  v. 
Qong  Choy,  13  Or.  205.  In  passing  upon  that  point,  the 
court  said :  ''  The  appellant's  counsel  seemed  to  be  of  the 
opinion  that  the  judgment  could  not  be  upheld  as  to  one 
of  the  defendants,  in  an  action  upon  a  joint  contract^  unless 
it  could  be  as  to  both.  Thstt  formerly  was  the  law.  If  a 
plaintiflf  commenced  an  action  against  two  or  more  defend- 
ants upon  a  joint  obligation,  he  was  compelled  to  establish 
a  joint  cause  of  action  against  all,  except  when  some  of  the 
contracting  parties  were  under  a  disability;  but  the  code 
has  changed  the  rule  by  allowing  a  judgment  to  be  taken 
against  the  party  or  parties  shown  to  be  liable,  when  the 
others  are  not  liable."  Now,  there  is  nothing  in  the  sup- 
plemental answer  to  show  that  the  two  defendants  who 
were  dismissed  from  the  action  were  jointly  liable  with  the 
others.  Their  answers  denied  their  liability,  which  cast 
upon  the  plaintiff  the  burden  of  establishing  such  liability 
by  a  preponderance  of  the  evidence.  By  their  dismissal, 
the  plaintiff  confessed  he  was  unable  to  establish  such  lia- 
bility, and  that  is  as  much  as  can  properly  be  claimed  for 
the  fact  of  dismissal.  The  case  of  Fisk  v.  Henarie^  14  Or. 
29,  has  no  application  to  the  facts  of  this  case.  Under  a 
statute  identical  or  in  substance  the  same  as  ours,  the  courts 
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of  last  resort  in  the  states  where  the  question  has  arisen, 
have  decided  in  the  same  way  that  was  held  hy  this  court 
{Seam  v*  McOrew,  and  Ah  Lep  y.  Oong  Choy^  mjipra;  Silvers 
V.  Faster,  9  Kan.  56;  Lems  v.  ClaarUn,  18  Gal.  399;  Lmk  v. 
AUmi  1  Heisk.  318;  Norman  v.  Hope,  2  Miles,  142;  James  y, 
Lepart,  19  Nev.  174;  Brwnskill  y.  James,  11  N.  Y.  294;  Peo- 
pie  V.  Oram,  8  How.  Pr.  151;  Claflin  y.  BuOerly,  2  Abb.  Pr. 
446 ;   Fan  iVess  y.  OorJdns,  12  Wis.  186.) 

We  are,  therefore,  of  the  opinion  that  the  court  below 
erred  in  overruling  the  demurrer  to  tho  supplemental 
answer  and  in  dismissing  the  action;  and  that  the  judg- 
ment must  be  reversed,  and  the  cause  remanded  to  that 
court  for  such  further  proceedings  as  may  be  proper  not 
inconsistent  with  this  opinion. 


[Ffled  June  21, 1802.] 

STAVEB  &  WALKER  v.  J.  S.  LOCKE. 

OoiTEBAon — GuASAKTQ^— SiTBjSTT.— A  guamitor,  like  a.  surety,  is  bound 
ojxlj  hj  the  strict  letter  or  precise  terms  of  the  contract  of  his  principal 
whoee  performance  he  has  guaranteed. 

Baker  county:  M.  D.  Clifford^  Judge. 

Plainti£f  appeals.    Affirmed, 

The  plaintiff  is  a  private  corporation  doing  business  at 
Portland,  Oregon.  Before  the  formation  of  said  corpora- 
tion, which  has  succeeded  to  the  business  of  the  firm  of 
Stayer  &  Walker,  said  firm  appointed  one  W.  F.  Locke 
their  agent  at  Huntington,  Oregon,  for  the  sale  of  farm 
machinery,  wagons,  etc.,  and  at  the  same  time  and  by  the 
same  writing  entered  into  an  agreement  with  him,  whereby, 
among  other  things,  said  agent  agreed  not  to  sell  machinery, 
wagons,  etc.,  in  any  other  territory  than  that  named ;  to  do 
all  the  business  pertaining  to  canvassing,  taking  orders  for 
and  selling  goods;  also  looking  after  and  making  colleo- 
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tions;  defraying  the  cost  of  recording  mortgages;  examin- 
ing records;  assuming  all  local  and  incidental  expenses, 
including  taxes,  if  charged;  to  receive  freight,  and  pay 
charges  on  all  goods  received;  to  keep  them  insured  for 
the  benefit  of  Staver  &  Walker  at  two-thirds  invoice  prices; 
to  keep  them  housed  from  exposure  and  rain  and  in  good 
order  until  settled  for  or  delivered,  to  pay  all  damages  or 
losses  that  may  occur  to  any  goods  while  in  their  chaige, 
and  in  no  case  to  take  parts  from  machines  or  other  goods 
to  sell  or  furnish  as  repairs,  etc.  By  the  third  specification 
of  said  agreement,  said  Locke  agreed  to  make  all  notes  for 
farm  machinery,  wagons,  etc.,  not  otherwise  specially  pro- 
vided for,  due  within  six  months  from  date  of  sale,  unless 
by  written  consent  of  Staver  &  Walker;  and  to  make  all 
noies  for  mowers,  reapers,  and  binders  on  as  short  time  as 
possible,  but  one-half  to  be  payable  not  later  than  Novem- 
ber first  after  date  of  sale,  and  one-half  not  later  than  one 
year  from  date  of  first  note ;  all  notes  to  bear  interest  fix>m 
date  at  ten  per  cent  By  the  fourth,  to  settle  for  all  goods 
sold  either  by  cash  or  notes  at  the  time  of  delivery;  said 
agent  to  be  held  liable  for  any  loss  or  damage  caused  by 
deviation  from  this  stipulation.  By  the  fifth  stipulation, 
Locke  agreed  to  draw  all  notes  payable  to  Staver  &  Walker 
upon  blanks  furnished  by  them,  making  the  notes  payable 
at  the  nearest  bank  or  express  office,  with  collection  charges 
and  exchange  on  Portland.  The  sixth  specification,  it 
being  the  one  out  of  which  this  controversy  mainly  arises, 
is  as  follows:  "To  guarantee  the  payment  at  maturity,  or 
any  time  thereafter,  when  demanded,  of  all  notes  and 
renewals  of  notes,  taken  for  goods  sold  under  this  contract, 
endorse  said  notes  as  soon  as  taken,  waiving  demand,  pro- 
test and  notice  of  non-payment  Failure  to  endorse  by 
said  agent  shall  not  affect  above  guaranty  of  payment" 
At  the  end  of  said  contract  is  the  following; 
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"For  value  received,  and  in  further  consideration  of  one 
dollar,  to  him  in  hand  paid  by  said  Staver  &  Walker,  the 
undersigned  do  hereby  guarantee  the  faithful  and  full  per- 
formance by  the  agent  named  in  the  foregoing  of  all  the 
agreements  and  engagements  therein  entered  into  by  the 
said  agent.  Witness  his  hand  and  seal  this  day  and  date 
within  written. 


"  In  presence  of  "  W.  F.  Locke. 

"Tina  Locke.  "J.  S.  Locke. 

"T.T.Wood/' 


SEAL. 

SEAL.' 


The  complaint  then  alleges,  that  said  W.  F.  Locke, 
while  acting  as  such  agent  under  said  contract,  and  in 
accordance  with  its  provisions,  sold  a  part  of  the  farm 
machinery,  wagons,  etc.,  furnished  by  Staver  <fe  Walker 
under  said  contract,  to  one  Wm.  Cook,  for  which  said  Cook 
executed  three  separate  promissory  notes,  which  are  set 
out,  one  for  twenty-five  dollars,  and  two  for  thirty-seven 
dollars  and  fifty  cents  each.  Quite  a  number  of  other  sales 
are  also  alleged,  and  the  taking  of  sundry  notes,  amounting 
in  the  aggregate  to  the  sum  of  three  hundred  and  seventy- 
eight  dollars  and  sixty-eight  cents,  and  that  each  of  said 
notes  provides  for  a  reasonable  attorney  fee,  and  various 
sums  are  alleged  which  are  claimed  to  be  reasonable. 
Presentment  is  alleged  of  each  of  said  notes  to  the  several 
makers,  when  the  same  became  due,  and  that  payment  was 
»  demanded  and  refused.  It  is  then  alleged  that  the  plaintiff 
used  much  diligence  in  trying  to  collect  said  notes  both 
from  the  makers  and  from  the  said  agent,  W.  F.  Locke; 
that  the  defendant  J.  S.  Locke,  guarantor,  has  been  fre- 
quently duly  notified  of  the  failure  and  refusal  of  the  said 
agent,  W.  F.  Locke,  to  pay  said  notes  or  any  of  them,  and  of 
his  failure  thereby  to  faithfully  fulfill  the  said  agreements 
and  engagements  of  his  agency  contract.  It  is  also  alleged 
that  about  the  date  of  said  several  notes,  the  said  agent, 
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W.  F.  Locke,  in  ratification  of  the  covenants  on  his  part  in 

said  agreement  set  out,  and  in  part  performance  thereof, 

endorsed  each,  every  and  all  of  the  above-described  notes 

in  the  following  words,  to  wit :    *'  In  consideration  of  the 

commission  to  be  paid  upon  the  within  sale  as  per  terms 

of  contract,  I  hereby  guarantee  the  payment  of  the  within 

note,  waiving  demand,  notice,  and  protest 

«Wm.  F.Locke. 
"Huntington,  Oregon," 

It  is  also  alleged  that  demand  for  payment  of  the  said 
notes^  and  each  of  them,  has  frequently  been  made  of  the 
said  J.  S.  Locke;  that  he,  the  said  J.  S.  Locke,  has  at  all 
times  refused  and  still  continues  to  refuse  to  pay  the  said 
notes  or  any  of  them,  thereby  refusing  to  perform  the  cove- 
nants of  his  guaranty  contract;  and  that  said  W.  F.  Locke 
is  wholly  insolvent,  and  has  no  property  out  of  which  said 
sum  can  be  collected  or  any  part  thereof;  that  in  furnish- 
ing said  goods,  Staver  &  Walker  relied  wholly  upon  the 
contract  of  guaranty  of  the  defendant,  J.  S.  Locke,  and  not 
upon  that  of  any  one  else  whatever.  To  this  complaint, 
J.  S.  Locke  filed  a  separate  demurrer,  on  the  grounds — 
first,  that  the  plaintiff  has  not  legal  capacity  to  sue;  second, 
that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and,  third,  that  there  is  a  defect  of 
parties  defendant  This  demurrer  was  sustained;  and  the 
plaintiff  declining  to  plead  further,  final  judgment  was 
rendered  in  favor  of  the  defendant  J.  S.  Locke,  from  which 
the  plaintiff  has  appealed. 

W.  F.  Butcher^  for  Appellant 

J.  Z.  Randf  for  Respondent. 

Strahan,  0.  J. — The  liability  of  J.  S.  Locke,  the  respond- 
ent, depends  upon  the  terms  of  his  guaranty.  As  will  be 
seen  from  the  statement,  he  guaranteed  the  faithful  per- 
formance by  the  agent  named  in  the  foregoing  contract  of 
all  agreements  and  engagements  therein  entered  into  by  the 


June,  1892.]    Stayer  &  Walkbb  v.  Locks.  628 

opinion  of  the  court— Smahah,  0.  J. 

said  agent  The  only  breach  of  the  agreement  on  the  part 
of  W.  F.  Looke,  by  which  it  is  claimed  J.  S.  Locke  became 
liable,  is  that  said  W.  F.  Locke  failed  to  pay  said  notes  when 
tfaey  became  due,  or  on  demand.  The  obligation  which  W. 
F.  Locke  assumed  in  this  particular  is  contained  in  the 
sixth  specification  of  the  contract,  and  is  contained  in  the 
statement.  The  duties  and  obligations  assumed  by  W.  F. 
Locke,  by  the  agreement,  are  enumerated  with  great  par- 
ticularity, and  are  contained  in  specifications  numbered 
from  one  to  seven,  inclusive.  The  second  specification 
recites  that  the  said  W.  F.  Locke  agrees  to  do  all  the  busi- 
ness, etc.;  third,  to  make  all  notes^  eta;  fourth,  to  settle  for 
all  goods,  etc.;  fifth,  to  draw  all  notes,  etc.;  sixth,  to  guar- 
antee the  payment,  at  maturity,  or  any  time  thereafter  when 
demanded,  of  all  notes  and  renewals  of  notes  taken  for 
goods  sold  under  this  contract;  indorse  said  notes  as  soon 
as  taken,  waiving  demand^  protest,  and  notice  of  non-pay- 
ment If  these  words  in  themselves  import  a  guaranty  by 
W.  F.  Locke  of  the  payment  of  all  notes  taken  by  him  for 
goods  sold,  then  there  is  much  force  in  the  appellant's  con- 
tention ;  on  the  other  hand,  if  they  only  bound  W.  F.  Locke 
to  indorse  the  notes  in  the  manner  therein  specified,  then 
there  is  no  reason  whatever  to  claim  that  the  defendant  is 
liable  on  his  guaranty,  for  the  reason  the  complaint  alleges 
that  W.  F.  Locke  duly  indorsed:  them. 

The  phraseology  used  is  obscure,  and  its  meaning  is  not 
obvious,  and  the  inferences  to  be  drawn  from  different  parts 
of  the  agreement  are  so  contradictory  and  unsatisfactory 
that  we  fail  to  derive  any  aid  from  that  source.  For  instance, 
the  fourth  clause  obliges  the  agent  to  settle  for  all  goods 
sold,  either  by  cash  or  notes,  at  the  time  of  delivery;  said 
agent  to  be  held  liable  for  any  loss  or  damage  caused  by  a 
deviation  from  this  stipulation.  It  may  be  suggested  that 
if  he  was  liable  at  all  events,  or  as  guarantor  for  all  goods 
sold,  why  does  this  clause  only  hold  him  liable  for  any  loss 
or  damage  caused  by  a  deviation  from  this  stipulation? 
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Besides,  if  he  was  liable  as  guarantor  in  every  case  when 
the  purchaser  did  not  pay,  why  indorse  the  notes  at  all? 
Stayer  &  Walker,  under  that  construction,  held  a  single 
guaranty  covering  all  defaults ;  and  the  indorsements  of  the 
notes  added  nothing  to  the  liability  of  the  agent  Then,  on 
the  other  hand,  it  is  declared  in  the  latter  part  of  clause 
six  that  failure  to  indorse  by  said  agent  shall  not  affect 
above  guaranty  of  payments.  This  language  seems  to 
assume  that,  aside  from  the  indorsements  provided  for,  the 
contract  contained  a  guaranty  of  payment  What  W.  F. 
Locke  agreed  to  do  was  to  guarantee  the  payment  at  ma- 
turity, etc.;  and  the  subsequent  language  of  clause  six  seems 
to  indicate  in  what  manner  the  guaranty  was  to  be  made, 
namely,  by  indorsing  said  notes  as  soon  as  taken,  waiv- 
ing demand,  protest,  notice  of  non-payment,  etc.;  all  of 
which  the  pleadings  admit  he  fully  performed.  The  plain- 
tiff's contention  seems  somewhat  forced,  and  the  construe^ 
tion  contended  for,  strained  and  unnatural  The  intention 
of  the  parties  to  a  contract  of  guaranty,  when  ascertained, 
is  to  prevail  as  in  other  contracts ;  still,  it  is  said  that  it  is 
now  too  well  settled  to  admit  of  doubt  that  a  guarantor, 
like  a  surety,  is  bound  only  by  the  strict  letter  or  precise 
terms  of  the  contract  of  his  principal,  whose  performance 
he  has  guaranteed;  that  he  is  in  this  respeet  a  favorite  of 
the  law,  and  that  a  claim  against  him  is  stricHmmijiuris. 
{Kingsbury  v.  WestfaUf  61  N.  Y.  366.)  And  in  determining 
the  liability  of  a  surety  or  a  guarantor,  it  must  be  remem- 
bered that  he  is  a  favorite  of  the  law,  and  has  the  right  to 
stand  upon  the  strict  terms  of  his  obligation,  when  such 
terms  are  ascertained.  {People  v.  Chalmera,  60  N.  Y.  154; 
State  V.  ChurchiU,  48  Ark.  426.) 

J.  S.  Locke's  liability  depends  entirely  upon  the  con- 
struction we  have  given  in  article  six  of  the  agreement 
He  guaranteed  the  faithful  and  full  performance  by  the 
agent  named  in  the  foregoing,  of  all  the  agreements  and 
^i^g&gements  therein.    If  W.  F.  Locke  guaranteed  the  notes 
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by  making  the  proper  indorsement  thereon,  then  he  per- 
formed his  agreement  in  that  respect,  and  the  defendant 
would  not  bo  liable.  J.  S.  Locke  did  not  guarantee  that 
the  agent  would  pay  the  notes  which  he  might  take  from 
purchasers  of  the  plaintiff's  goods,  but  only  that  such  agent 
should  guarantee  the  payment.  There  is  no  breach  of  the 
agreement  shown  to  chaise  the  respondent  The  court 
below  did  not,  therefore,  err  in  sustaining  the  demurrer  to 
the  complaint. 

The  judgment  appealed  from  must  be  affirmed. 


[Filed  June  a,  1802.]  g^ 

JOSEPH  MANAUDAS  t;  PETER  MANN  et  al.  wm 

85*847 

Tbustb — Nones  to  Pubchabkb.— A  party  who,  having  knowledge  of  fiusts  *^  ^ 

and  circumstances  which  impress  a  tmst  on  land,  whether  express  or  I  §  ^ 

implied,  acquires  title  thereto,  takes  the  same  charged  with  the  tmst,  and  

stands  in  no  better  position  than  a  party  to  the  tmst. 

Statute  or  Lxmitations— Tbustr  aud  Cttrui  qus  Trust. — As  between 
trustee  and  cettid  que  tnutf  in  the  case  of  express  trust,  where  the  latter 
seeks  relief  against  the  former,  the  statute  of  limitations  has  no  applica- 
tion, because,  among  other  reasons,  the  law  will  not  permit  the  trustee  to 
begin  to  hold  adversely  until  he  shall  have  first  restored  the  property  to 
the  real  owner,  and  given  notice  of  his  own  interest. 

Baker  county :  James  A.  Fss,  Judge. 

Plaintiff  appeals.    Reversed. 

The  complaint  is  in  substance  as  follows: — 
First — That  on  the  thirty-first  day  of  December,  1877, 
the  defendant  Peter  Mann,  for  a  valuable  consideration, 
executed  to  plaintiff  his  certain  bond  for  a  deed  wherein 
and  whereby  in  consideration  of  the  covenants  and  agree- 
ments on  the  part  of  the  plaintiff  to  be  kept  and  performed, 
he,  the  said  Peter  Mann,  agreed  and  bound  himself  that 
within  three  months  from  said  date,  plaintiff  having  first 
performed  his  agreement  to  pay  the  said  Mann  three  hun- 
dred dollars,  as  by  the  said  bond  provided,  to  execute  to 
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said  Manaudas  or  his  assignee  a  good  and  sufficient  deed 
for  all  the  following  described  real  property,  to  wit,  lot  two 
in  block  two  in  Fisher's  addition  to  Baker  City,  Oregon. 

Second — That  on  the  twenty-fifth  day  of  March,  1878, 
plaintiff  assigned  the  bond  and  all  his  rights  thereunder, 
together  with  a  large  amount  of  other  property,  to  S.  A« 
Heilner  &  E.  D.  Cohn,  which  assignment,  though  absolute 
in  form,  was  in  truth  and  in  fact  a  mortgc^e  to  said  Heil* 
ner  &  Cohn,  conditioned,  among  other  things,  that  in  caae 
said  Manaudas  should  pay  or  cause  to  be  paid  to  said  Heil- 
ner &  Cohn  the  sum  of  one  thousand  nine  hundred  and 
eighty-one  dollars  and  interest  from  March  26, 1878,  or  at 
any  time  before  January  1, 1880,  said  assignment  should 
be  null  and  void,  and  said  Heilner  &  Cohn  should  deed 
back  all  said  property  to  plaintiff. 

Third— That  on  March  26,  1878,  and  for  a  long  time 
before,  the  defendant  Peter  Mann  was  and  ever  since  has 
been  fully  cognizant  of  the  terms  of  said  assignment  to  said 
Heilner  &  Cohn,  and  knew  that  said  assignment  was  in  fact 
a  mortgage  conditioned  as  above,  and  at  said  time  was  and 
ever  since  has  been  fully  apprised  of  and  had  fall  knowledge 
of  all  the  term  and  conditions  of  said  agreement 

Fourth — That  on  the  said  twenty-sixth  day  of  March, 
1878,  said  Peter  Mann,  in  accordance  with  the  terms  of  his 
bond  to  plaintiff,  executed  and  delivered  to  said  Heilner  & 
Cohn  a  deed  for  said  lot  two  in  said  Fisher's  addition  to  Baker 
City,  Oregon ;  that  said  deed,  though  absolute  in  form,  was 
executed  to  and  received  by  said  Heilner  &  Cohn  in  trust 
for  this  plaintiff,  and  in  accordance  with  the  agreement 
between  the  plaintiff  and  said  Heilner  &  Cohn  concern- 
ing said  assignment  above  set  out,  and  that  said  Peter 
Mann  was  at  said  time  informed  and  fully  understood  that 
said  deed  was  made  to  said  Heilner  &  Cohn  in  trust  for  the 
plaintiff,  and  the  nature  of  the  trust 

Fifth — That  said  defendants  Peter  Mann,  S.  A.  Heilner, 
and  E.  D.  Cohn,  thereupon  conspired  and  confederated 
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together  for  the  purpose  of  defrauding  this  plaintijBT  out 
of  said  property,  and  on  the  nineteenth  day  of  September, 
1879,  so  conspiring  and  confederating  together,  and  for  said 
purpose,  and  when  tLe  time  had  not  expired  wherein  the 
plaintiff  might  pay  said  Heilner  &  Cohn  said  one  thousand 
nine  hundred  and  eighty-one  dollars  and  interest,  said 
Heilner  &  Cohn  executed  to  said  Peter  Mann  a  deed  for 
all  the  following  portion  of  said  lot  two  in  block  two  in 
Fisher's  addition  to  Baker  City,  Oregon,  to  wit,  commencing 
nt  the  southwest  comer  of  said  lot  number  two;  thence 
extending  east  one  hundred  feet;  thence  north  twenty  feet; 
thence  west  one  hundred  feet;  thence  south  twenty  feet  to 
the  place  of  beginning;  that  said  deed  was  executed  by 
said  Heilner  &  Cohn  to  said  Peter  Mann  without  any 
authority  on  the  part  of  said  Heilner  &  Cohn  to  execute 
the  same,  and  without  the  knowledge  or  consent  of  this 
plaintiff,  and  against  plaintiff's  wish  and  desire;  that  at 
the  time  of  receiving  said  deed,  said  Peter  Mann  was  fully 
aware  of  the  terms  upon  which  said  Heilner  &  Cohn  held 
said  property,  and  that  they  were  not  authorized  to  sell  it, 
and  that  said  deed  was  executed  against  the  plaintiff's 
wish,  and  without  plaintiff's  knowledge  or  consent;  that 
in  accordance  with  the  terms  of  said  contract,  entered  into 
March  26, 1878,  between  the  plaintiff  and  said  Heilner  & 
Cohn,  plaintiff  duly  paid  and  discharged  said  indebtedness 
of  one  thousand  nine  hundred  and  eighty-one  dollars  and 
interest  from  March  26, 1878,  to  said  Heilner  &  Cohn,  and 
demanded  of  them  a  deed  for  said  lot  two  in  block  two  in 
BaXd  Fisher's  addition  to  Baker  City,  which  deed  the  said 
Heilner  &  Cohn  refused  to  execute;  that  thereupon  said 
plaintiff  brought  suit  to  compel  said  Heilner  &  Cohn  to 
execute  said  deed,  and  for  an  accounting  against  said  Heil- 
ner &  Cohn,  and  on  June  11, 1885,  by  decree  of  the  supreme 
court  of  the  state  of  Oregon,  in  said  suit,  it  was  ordered 
and  considered  that  said  Heilner  &  Cohn  execute  to  plain- 
tiff a  deed  for  said  lot  two,  ^^bove  described,  upon  plaintiff 


52b  Manaubas  v.  Mank.  [  Sup.  OL 

Opinion  of  the  court— Stbahav,  0.  J. 


paying  said  Heilner  &  Cohn  the  sum  of  six  hundred  and 
seventy-five  dollars;  that  thereupon,  and  on  the  fourteenth 
day  of  November,  1885,  plaintiff  paid  the  said  Heilner  A 
Cohn  the  sum  of  six  hundred  and  seventy-five  dollars,  and 
said  Heilner  &  Cohn  executed  and  delivered  to  said  plaintiff 
a  deed  for  said  lot  two  in  said  block  two,  above  described ; 

that  said  E.  D.  Cohn  died  on  or  about  the day  of 

November,  1887;  that  said  Peter  Mann  is  now  and  ever 
sinco  the  nineteenth  day  of  December,  1879,  has  been  in 
the  possession  of  said  south  twenty  feet  by  said  one  hundred 
feet  of  said  lot  two  in  said  block  two,  as  above  described, 
and  had  collected  the  rent  therefor  since  said  December  19, 
1879,  to  the  amount  of  five  thousand  six  hundred  dollars; 
wherefore,  plaintiff  prays  for  judgment  and  decree  herein, 
that  said  Peter  Mann  be  declared  a  trustee  of  the  legal  title 
of  said  property  for  plaintiff's  use  and  benefit,  and  that  the 
possession  of  said  Mann  of  said  property  be  declared  to  be 
as  trustee  for  the  plaintiff. 

The  defendant  Mann  demurred  to  the  complaint  for  the 
reasons : —  First,  thnt  the  said  complaint  does  not  state  &cts 
sufficient  to  constitute  a  cause  of  suit  against  the  defend* 
ant,  Peter  Mann ;  and,  second,  it  appears  upon  the  face  of 
said  complaint  that  said  suit  has  not  been  commenced 
within  the  time  limited  by  the  code.  The  demurrer  was 
sustained  by  the  court,  and  a  final  decree  entered  dismiss- 
ing suit  and  for  costs,  from  which  the  plaintiff  has  appealed. 

John  M.  Oearin,  and  J.  L.  Rand,  for  Appellants 

T.  H.  Crawford,  for  Respondents, 

Strahax,  C.  J. — ^At  the  trial  of  this  cause  in  this  ooarti 
respondent's  counsel  argued  both  the  grounds  specified  in 
his  demurrer.  Their  examination,  therefore,  becomes  neces- 
sary to  a  proper  disposition  of  this  case.  In  Manaudas  v. 
Heilner,  12  Or.  335,  much  of  the  history  of  this  controversy 
is  noted.  In  that  case,  it  appeared  that  the  appellants 
Heilner  <&  Cohn  had  sold  the  barber  shop  for  six  hundred 
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and  seventy-five  dollars.    It  did  not  then  appear,  it  seems, 
that  the  barber  shop  included  lot  two  in  block  two  in 
Fisher's  addition;    but  inasmuch  as  the  appellants  had 
credited  the  plaintiff  with  six  hundred  and  seventy-five^ 
dollars  on  their  exhibits,  he  should  not  have  the  property 
back  unless  he  paid  the  appellants  that  sum.    This  adjudi-^ 
cation  fixed  the  amount  that  the  appellant  was  to  pay  in 
order  to  be  entitled  to  a  re-conveyance  of  his  property  ;^ 
and  it  is  alleged  in  the  complaint,  and  admitted  by  the- 
demurrer,  that  he  did  pay  to  said  Heilner  &  Cohn  the  said; 
sum  of  six  hundred  and  seventy-five  dollars,  on  the  four^ 
teenth  day  of  November,  1885,  and  that  on  that  day  they 
executed  to  plaintiff  a  deed  for  said  premises.    If  Heilnep 
&  Cohn  had  not,  prior  to  that  date,  conveyed  said  property 
to  Mann,  the  effect  of  their  deed  to  the  plaintiff  would  have 
been  to  restore  to  him  his  property.    It  is  now  insisted  that 
whatever  title  Heilner  A  Cohn  had  in  said  property  had 
been  transferred  by  them  to  the  defendant;  that  their 
interest  was  six  hundred  and  seventy-five  dollars;    that 
by  their  deed  that  interest  was  conveyed  to  Mann,  and  that 
sum  must  be  paid  to  the  defendant  before  the  commence- 
ment of  a  suit  against  him ;  in  other  words,  the  payment 
of  this  money  to  him  is  a  condition  precedent  to  the  plain- 
tiff's right  to  be  heard  in  a  court  of  equity.    The  defendant 
Mann,  after  he  had  performed  his  agreement  with  the 
plaintiff  to  convey  this  property  to  the  plaintiff  or  his 
assigns,  by  actually  conveying  the  same  to  Heilner  &  Cohn, 
had  no  further  interest  or  concern  in  the  business.    His 
connection  with  the  transactions  then  properly  terminated. 
If  he  thereafter  interfered  in  the  matter,  he  is  in  the  same 
situation  any  other  person  would  have  been  in  who  under- 
took to  purchase  of  Heilner  <fc  Cohn  what  they  had  no 
right  to  sell  or  convey. 

In  this  case,  the  defendant  Mann  took  the  deed  from 
Heilner  &  Cohn  with  knowledge  of  all  the  facts  and  cir- 
cumstances under  which  Heilner  &  Cohn  held  the  same, 

XXII  Ob.— 84. 
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Whatever  right  he  acquired  under  the  deed  was  for  the 
plaintiff's  use  and  benefit,  and  he  held  simply  as  the 
trustee  for  the  plaintiff.  He  has  been  in  the  possession  of 
Ahe  property  for  a  long  time,  receiving  the  rents  and  profits. 
It  stands  admitted  on  the  record  that  the  amount  of  the 
rrents  and  profits  which  he  has  actually  received  exceeds 
five  thousand  dollars.  In  such  case  he  is  in  no  condition 
to  demand  the  payment  to  him  of  this  six  hundred  and 
seventy-five  dollars  before  the  plaintiff  can  have  a  standing 
in  court.  He  already  has  a  large  amount  of  the  plaintiff's 
money  in  his  hands,  for  which  he  is  liable  to  an  account^ 
and  it  does  not  appear  to  us  that  Mann  is  in  a  situation  to 
demand  the  payment  of  this  money.  The  first  cause  of 
demurrer  is  therefore  not  well  taken. 

The  other  objection  presents  the  question  whether  or 
•not  the  plaintiff's  suit  is  barred  by  the  statute  of  limita- 
:tions.    In  determining  this  question,  something  depends 
-on  the  character  of  the  iitle  to  the  property  which  Heilner 
&  Cohn  acquired  and  the  capacity  in  whidi  they  held  the 
same.    It  was  not  contended  that  they  owned  the  property 
.absolutely;    but  it  is  claimed  by  the  plaintiff  that  the 
property  in  their  hands  constituted  an  express  trust,  while 
the  defendants  claim  that  the  trust  was  only  implied.    ''All 
possible  trusts/'  says  a  learned  American  author,  ^  whether 
of  real  or  personal  property,  are  separated  by  a  principal 
line  of  division  into  two  great  classes — those  created  by 
the  intentional  act  of  some  party  having  dominion  over 
the  property,  done  with  a  view  to  the  creation  of  a  trust, 
which  are  express  trusts;    those  created  by  operation  of 
law,  where  the  acts  of  the  parties  may  have  no  intentionai. 
reference  to  the  existence  of  any  trust — ^implied  or  result- 
ing, and  constructive  trusts."    ( 2  Pom.  Eq.  Jur.  §  987.) 

Without  entering  more  minutely  into  a  discussion  of 
the  various  classifications  of  trusts,  this  most  general 
division  suffices  for  the  present  The  trust  in  this  case 
was  created  by  the  intentional  act  of  the   plaintiff  in 
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making  the  assignment  to  Heilner  &  Cohn,  hy  means  of 
which  they  were  authorized  to  demand  of  Mann  the  con- 
veyance of  the  legal  title  to  the  property,  pursuant  to  the 
terms  of  his  bond.  The  legal  title,  when  thus  acquired, 
was  held  by  them  in  trust  for  the  plaintiff  under  and  pur- 
suant to  the  express  authority  they  had  for  its  acquisition. 
When  Mann  took  the  title  to  this  property  from  Heilner  & 
Cohn,  it  was  with  full  knowledge  of  the  capacity  in  which 
they  held  it,  and  of  the  plaintiff's  rights  therein;  and, 
therefore,  he  took  it  impressed  and  affected  by  the  same 
trusts  by  which  it  was  affected  when  Heilner  &  Cohn  held 
it  The  deed  of  Heilner  &  Cohn  to  Mann  did  not  change 
or  affect  the  rights  of  the  parties  in  this  property  in  any 
way^  except  that  by  that  conveyance  Mann  became  the 
trustee  instead  of  Heilner  &  Cohn. 

Having  said  this  much  as  to  the  nature  of  this  trust,  it  re- 
mains to  ascertain  whether  or  not  the  plaintiff's  rights  are  barred 
by  the  statute  of  limitations.  This  question  was  consiflered  in 
JDecouche  v.  Sevetier,  3  Johns.  Ch.  190;  8  Am.  Dec  478^  ajjc! 
it  was  there  held  that  no  time  bars  a  direct  trust  as  between 
the  trustee  and  cestui  que  trust.  The  Chancellor  added: 
"The  settled  rule  is  (and  so  it  was  recently  declared  by  the 
Master  of  Rolls,  in  CholmondeUy  v.  CUntorij  2  Mer.  360,)  that 
so  long  as  the  trust  subsists,  the  right  of  the  cestui  que  trust 
cannot  be  barred  by  the  length  of  time  during  which 
he  has  been  out  of  possession,  and  that  he  can  only  be 
barred  by  barring  and  excluding  the  estate  of  the  trustee/' 
So  it  was  held  in  Prevost  v.  GraiZj  6  Wheat.  482,  that,  gener- 
ally, length  of  time  is  no  bar  to  a  trust  clearly  established 
to  have  once  existed;  and  where  fraud  is  imputed  and 
proved,  length  of  time  ought  not  to  exclude  relief.  The 
principle  is  stated  as  elementary,  that  as  between  trustee 
and  cestui  que  trust  in  the  case  of  an  express  trust,  the  statute 
of  limitations  has  no  application,  and  no  length  of  time  is 
a  bar.  (2  Perry  on  Trusts,  863.)  Many  reasons  might  be 
given  for  this  rule,  but  one  seems  entirely  satisfactory  to  us. 
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The  trustee  holds  in  right  of  the  cestui  que  trusty  and  the 
law  will  not  permit  him  to  begin  to  hold  adversely  until 
he  shall  first  have  returned  the  property  to  the  real  owner, 
and  given  notice  of  his  own  interest.  As  long  as  he  holds 
in  the  right  of  the  cestui  que  trusty  his  possession  cannot  be 
hostile  or  adverse. 

These  conclusions  require  a  reversal  of  the  decree,  and 
it  remains  to  make  some  suggestions  as  to  the  decree  to  be 
entered.  The  defendant  stands  in  the  shoes  of  Heilner  & 
Cohn;  and  the  plaintiff  in  the  former  litigation  with  them 
established  his  right  to  the  relief  which  he  seeks  as  against 
tJiem,  and  we  are  not  disposed  to  send  the  case  back  with 
leave  to  the  defendant  to  answer  generally.  A  decree  will 
therefore  be  entered  here  that  the  defendant  convey  the 
property  in  controversy,  by  good  and  suflScient  deed,  to  the 
plaintiff  within  sixty  days  after  the  entry  of  the  decree  in 
the  court  below;  and  that  in  default  thereof,  the  decree 
operate  to  transfer  the  title  and  stand  in  lieu  of  such  deed. 

It  does  not  appear  from  the  complaint  that  Mann 
actually  paid  Heilner  &  Cohn  the  six  hundred  and  seventy- 
five  dollars;  but  if  he  did,  he  knew  the  property  belonged  to 
the  plaintiff,  and  did  so  in  his  own  wrong.  If  Mann  paid 
to  Heilner  &  Cohn  the  six  hundred  and  seventy-five  dol- 
lars, then  they  have  received  it  twice, — once  from  the  plain- 
tiff under  the  order  of  this  court,  and  once  from  Mann. 
We  do  not  think  Mann's  conduct  in  these  transactions  put 
him  in  a  favorable  light,  or  recommend  him  to  the  favor 
of  a  court  of  equity.  If  he  paid  this  money  to  Heilner  4 
Cohn,  he  must  pursue  such  remedy  as  the  law  affords,  if 
any,  to  reclaim  it  from  them. 

The  cause  will  be  remanded  to  the  court  below,  with  the 
suggestion  that  the  defendant  Mann  be  permitted  to  answer 
in  relation  to  the  rents' and  profits  he  has  received,  and 
also  as  to  the  value  of  any  improvements  he  may  have 
placed  upon  the  lot,  taxes  paid  by  him,  etc. ;  that  an  account 
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be  taken  between  the  parties,  aud  that  the  court  make  such 
further  decree  thereon  as  equity  and  justice  shall  require. 
[On  a  rehearing  of  this  case,  the  respondents  were  per- 
mitted to  apply  to  the  court  below  for  leave  to  answer  on 
condition  that  they  deposit  with  the  clerk  there  the  sum  of 
six  hundred  and  seventy-five  dollars  and  interest  thereon 
since  the  payment  thereof  to  Heilner  &  Cohn  by  the  appel- 
lanty  the  same  to  remain  on  deposit  there  until  otherwise 
disposed  of  by  order  of  the  court  below. —  Repobtbr.] 


[FUed  June  21,  1892.] 

CHARLES  H.  FISHER  v.  OREGON    SHORT   LINE, 

ETC.  RY.  CO. 


22 
23  310 
3(1*  435 
31*  706 


22 

5:W 

33 

181 

34 

251 

34 

20^' 

22 

533 

38 

29» 

Etidknce — Expert  Testimoht — Habmless  Eebor. — When  the  matter  under 
oonstderation  before  a  jury  is  of  that  character  about  which  any  one  of 
ordinary  intelligence,  without  any  peculiar  habits  or  course  of  study,  is 
able  to  form  a  correct  opinion,  expert  testimony  as  to  such  matter  is  inad-  22  533 
missible;  but  when,  upon  the  whole  case,  it  is  manifest  that  if  such  testi-  *^  ^^ 
mony  had  not  be^i  introduced,  the  jury  could  not  have  reached  a  different 
conclusion  from  that  expn^sed  in  ^e  opinions  of  the  experts,  the  admis- 
8UK&  of  such  evidence  will  be  regarded  as  a  harmless  error. 

Hasteb  ahd  Servant — ^Vice-Principal — Fellow-Servant — Negligence. — 
An  employe  engaged  in  the  performance  of  some  duty  which  the  master 
owes  to  the  servant, —  such  as  that  of  a  railroad  company  to  furnish  a 
reasonably  safe  track  and  roadbed  whereon  its  trainmen  may  operate  its 
cars, — is  a  vice-principal  as  distinguished  from  a  fellow-servant;  and  his 
negligence  causing  injury  to  such  servant  will  render  the  master  liable. 

Practice  in  Supreme  Court — Appeals — Bill  of  Exceptions. — The  prac- 
tice of  incorporating  in  a  bill  of  exceptions  all  the  testimony  taken  in  the 
court  below,  whether  pertinent  to  the  exceptions  or  not,  is  condemned  as 
being  contrary  to  the  statute  defining  what  a  bUl  of  exceptions  should  oon- 
taiiu 

Union  county :  J.  A.  Fee,  Judge. 

Defendant  appeals.    Affirmed, 

W.  W.  Cotton,  and  Zera  Snow,  for  Appellant 

/.  H,  Slater  &  Sons,  R.  &  E.  B.  Williams  &  Carey,  for  Re- 
spondent 
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Lord,  J. — ^This  is  an  action  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by  the  n^li- 
gence  of  the  defendant  in  suffering  its  railroad  track  to  be 
obstructed  by  a  slide  of  snow,  earth,  and  gravel,  at  a  point 
named  on  its  road,  whereby  the  train,  of  which  plaintifi 
was  conductor,  and  upon  which  he  was  riding,  was  thrown 
from  the  track,  and  he  was  injured.  The  defense  set  up  is 
contributory  negligence;  and  as  relevant  to  the  matter 
under  review,  the  defendant  alleged  that  its  track  had 
been  obstructed  for  one  or  two  days  prior  to  the  accident; 
that  the  plaintiff  and  other  men  with  him  went  out  on 
a  work  train  for  the  express  purpose  of  removing  slides  ot 
snow  and  earth  which  had  accumulated  on  the  track,  so 
that  trains  might  pass  over  it;  that  the  plaintiff  had  full 
knowledge  of  the  obstructed  condition  of  the  track;  that 
at  the  time  of  his  injury,  the  plaintiff  was  in  charge  of  the 
train,  which  was  being  run  by  the  engineers  at  a  danger- 
ous rate  of  speed,  and  without  keeping  a  good  lookout  ahead 
of  said  train,  in  consequence  of  which  the  teain  struck  a 
slide  of  snow  and  earth,  and  was  thrown  from  the  track. 

Under  this  defense,  the  defendant  claimed,  and  sought 
to  establish — first,  that  the  plaintiff  assumed  as  part  of 
his  contract  of  employment  the  risk  of  the  train  striking 
such  an  obstruction  on  the  railroad  track  as  that  out  of 
which  his  injury  arose;  and,  second,  that  the  plaintiff's 
injury  was  the  result  of  his  own  negligence  in  allowing  the 
engineer  to  run  the  train  at  an  excessive  or  dangerous  rate 
of  speed  without  keeping  any  lookout  for  obstructions  on 
the  track. 

The  evidence  shows  that  prior  to  the  day  of  the  acci- 
dent, a  good  deal  of  snow  had  fallen,  which  the  wind,  in 
some  places,  blew  into  drifts.  Orders  had  been  given  that 
regular  trains  would  not  be  run.  The  plaintiff  was  employed 
as  a  conductor  of  a  freight  train.  On  the  day  of  his  injury, 
he  received  an  order  from  the  trainmaster  as  follows:  "To 
engineers  83  and  86  (engines  83  and  86  coupled) — Con- 
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duotor  Fisher  will  run  extra  from  Kamela  to  La  Grande.'' 
Soon  after  this  order  was  received,  the  two  engines  named 
were  coupled  to  a  caboose  and  started  from  Kamela  to 
La  Grande.  Hooker  was  the  engineer  of  83,  the  forward 
engine,  and  upon  it  the  plaintiff  rode.  In  the  caboose  was 
the  roadmaster  with  several  shovelers.  When  near  a  place 
called  Stumptown,  some  fourteen  miles  from  Kamela,  the 
train  ran  into  a  slide  of  snow  and  gravel,  and  engine  83  was 
thrown  from  the  track  into  the  Grande  Ronde  river.  Both 
the  plaintiff  and  Hooker,  the  engineer,  went  down  with  it 
into  the  river,  and  the  plaintiff  was  so  injured  that  subse- 
quently his  leg  had  to  be  amputated.  At  the  point  where 
the  accident  occurred,  the  roadbed  is  cut  into  the  side  of  a 
hill,  and  the  road  forms  a  curve,  so  that  the  place  where 
the  slide  obstructed  the  track  could  be  seen  some  two  or 
three  hundred  yards,  but  not  so  definitely  as  to  determine 
whether  it  was  a  slide  or  a  drift  The  snow-plow  had  been 
through  on  the  track  the  day  before,  and  the  plaintiff  and 
engineer  had  a  right  to  suppose  that  the  track  was  free 
from  obstructions.  There  were  several  light  drifts  of  snow 
blown  on  the  track  at  places,  but  they  were  not  very  deep, 
and  were  of  light,  soft  snow.  The  engine  was  not  equipped 
with  a  regular  snow-plow,  but  it  had  a  sheet-iron  protection 
on  the  pilot  to  clear  the  drifts  of  snow  from  the  track.  The 
day  was  fair  and  bright.  When  the  engine  would  run  into 
these  snow  drifts,  the  engineer  would  shut  the  cab  windows, 
as  it  would  cause  the  snow  to  fly  in  all  directions,  and  cover 
the  windows  so  as  to  obstruct  the  view  for  a  moment;  but 
as  soon  as  the  drift  was  passed,  the  side  window  would  be 
opened,  from  which  a  lookout  could  be  kept.  The  window 
was  open  when  the  engine  passed  the  section  men  at  the 
crossing.  It  was  closed  in  passing  a  snow  drift  just  before 
the  engine  struck  the  slide;  but  owing  to  the  curvature  of 
the  road,  if  the  window  had  been  open  at  the  time,  it  is 
doubtful  if  the  result  would  have  been  different,  as  it  was 
not  possible  for  them  to  distinguish  that  it  was  a  slide  until 
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the  engine  got  close  to  it.  Carleston  testified  that  he  and 
Chamberlain  saw  this  slide,  and  reported  it  to  the  section 
foreman  on  the  evening  before;  that  when  he  saw  it,  he 
could  see  that  it  was  a  slide  and  not  a  drift;  that  the  rest 
of  the  track  was  good,  and  that  he  did  not  find  anything 
on  the  track  except  the  slide.  Chamberlain  testified  that  he 
too  saw  it  the  evening  before;  that  he  could  see  where  two 
or  three  slides  had  come  from  two  or  three  hundred  feet  up 
the  mountain,  and  could  see  that  they  had  made  a  slide 
across  the  track,  and  not  a  drift  of  snow,  and  that  he  reported 
it  that  evening  at  Hilgard  to  the  section  foreman. 

There  is  a  difference  between  a  slide  and  a  drift;  and 
the  testimony  of  these  two  witnesses,  as  well  as  others^ 
seems  to  take  it  for  granted  that  a  slide  is  dangerous. 
Slides  come  from  the  sides  of  the  mountains,  and  are 
usually  mingled  snow  and  gravel  and  rock,  and  neces- 
sarily a  dangerous  obstruction  on  a  track.  These  two 
witnesses  had  been  sent  out  by  the  section  foreman  Lee 
as  track  walkers,  to  examine  the  track; — to  go  over  it  and 
see  what  condition  it  was  in,  and  to  report  the  condition 
of  the  track  to  him.  This  they  did ;  yet  this  section  fore- 
man, with  this  knowledge  of  the  condition  of  the  track, 
utterly  neglected  to  investigate  the  matter  himself,  or  to 
give  warning  of  the  condition  of  the  track  at  the  place  of 
this  slide.  The  foreman  was  at  a  telegraph  station,  but 
not  even  a  message  was  sent  to  the  roadmaster  or  train 
dispatcher.  Neither  the  plaintiff  nor  the  engineer  knew 
of  the  location  of  the  slide.  The  blockade  was  east  of  that 
point;  and  when  they  received  orders  to  run  extra  to  La 
Grande,  they  had  reason,  on  this  account,  to  rely  on  a  safe 
track,  as  well  as  to  suppose  that  the  road  was  open  and  in' 
running  order  from  the  fact  that  the  snow-plow  had  pjoiie 
over  the  track  to  La  Grande  the  day  previous.  Madden, 
the  roadmaster,  whose  duty  included  superintending  sec- 
tion men  and  keeping  obstructions  from  the  track,  testified 
that  he  had  no  reason  to  anticipate  that  any  slide  would 
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be  encountered  at  that  point.  Nor  is  this  all.  When  the 
train  passed  the  foreman  on  the  road  at  a  crossing  only  a 
short  distance  from  the  place  where  it  struck  the  slide  and 
fell  over  into  the  river,  he  neither  gave  those  in  charge  of 
it  any  warning  nor  put  up  any  signals  to  warn  them  of 
the  danger.  The  testimony  indicates  that  at  the  time  the 
engine  struck  the  slide,  it  was  being  ran  at  the  rate  of 
fourteen  or  fifteen  miles  an  hour.  Hooker,  the  engineer, 
testified  that  the  engine  was  running  at  the  rate  of  fifteen 
miles  an  hour  when  it  struck  the  slide;  that  he  had  been 
an  engineer  seventeen  years.  Then  he  was  asked :  "  Is 
that  the  fastest  rate  of  speed?"  Answer — "No,  sir;  it  is 
not."  Question — "How  fast  can  an  engine  be  safely  oper- 
ated on  a  track  in  the  condition  that  was  in  between 
Kamela  and  the  place  where  the  accident  occurred?" 
Defendant  objected,  and  the  objection  was  overruled. 
A. — "Twenty  miles  an  hour."  Q. — "What  was  the  con- 
dition of  the  track  up  to  that  point  as  you  found  it  in 
making  that  run?"  A. — "Very  good  so  far  as  the  track 
was  concerned;  I  could  not  say  anything  about  it;  there 
was  some  snow  on  the  track."  Q. — "Did  you  meet  with 
any  obstructions  or  slides?"  A. — "No,  sir;  not  to  amount 
to  anything;  there  were  no  slides  of  any  kind;  there  were 
some  little  drifts  of  snow  across  the  track."  A  like  objec- 
tion was  raised  to  the  testimony  of  the  plaintiff  when 
recalled,  as  follows:  Q. — "From  your  experience  as  a  rail- 
road man,  and  your  knowledge  of  the  railroad  track  as  it 
existed  between  Kamela  and  the  place  of  accident,  state 
whether  or  not  the  rate  of  fifteen  miles  an  hour  is  a  danger- 
ous rate  of  speed  ?"  (Objected  to  and  overruled.)  A. — "  No ; 
I  would  not  consider  it  so."  Q. — "  How  fast  can  a  train, 
such  as  this  was  and  under  the  circumstances  under  which 
this  train  was  running  there  at  that  place,  run  with  safety, 
in  your  opinion?"  (Same  objection.)  A. — "A  train  might 
run  with  perfect  safety  along  that  point  of  track  anywhere 
from  twenty  to  twenty-five  miles  an  hour." 
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The  objection  to  this  testimony  is,  that  the  opinions  of 
Hooker  and  Fisher  were  not  necessary  to  aid  the  jury  in 
determining  whether  the  rate  of  speed  was  safe;  that  the 
question  presented  by  the  case  was  not  one  requiring  any 
expert  knowledge.  The  general  rule  undoubtedly  is,  that 
witnesses  must  ordinarily  state  facts,  and  not  give  their 
opinions.  Our  code  provides  that  on  the  trial  evidence 
may  be  given  of  the  opinion  of  a  witness  on  a  question  of 
science,  art,  or  trade,  when  he  is  skilled  therein.  (Hill's 
Code,  §  706.)  When  the  matter  under  consideration  is  of 
that  character  that  any  one  of  ordinary  intelligence,  with- 
out any  peculiar  habits  or  course  of  study,  is  able  to  form 
a  correct  opinion,  it  is  manifest  that  the  opinion  of  an 
expert  as  evidence  is  inadmissible.  In  such  case,  his 
opinion  could  not  operate  to  aid  the  jury,  but  would  only 
serve  to  anticipate  and  usurp  their  duty ;  nor  will  it  render 
such  opinions  admissible  as  evidence  because  the  witness 
may  be  able  to  reason  more  logically,  or  to  form  a  better 
opinion  than  the  jury.  Mr.  Rogers  says:  "The  testimony 
of  experts  is  inadmissible  upon  a  matter  concerning  which, 
with  the  same  knowledge  of  facts,  the  opinion  of  any  one 
else  would  have  as  much  weight  It  is  only  admissible 
when  the  facts  to  be  determined  are  obscure,  and  can  only  be 
made  clear  by  and  through  the  opinions  of  persons  skilled 
in  relation  to  the  subject  matter  of  inquiry."  (Rogers,  Ex- 
pert Testimony,  14.) 

When  the  nature  of  a  question  is  such  that  a  man  of 
ordinary  intelligence  and  experience  is  incapable  of  draw- 
ing correct  conclusions  from  the  facts  in  evidence  without 
the  assistance  of  some  one  who  has  special  skill  or  knowl- 
edge on  the  subject,  the  opinion  of  an  expert  is  desirable 
and  competent  evidence.  Chief  Justice  Shaw  said:  "It  is 
not  because  a  man  has  a  reputation  of  superior  sagacity 
and  judgment  and  power  of  reasoning,  that  his  testimony 
is  admissible;  if  so,  such  men  might  be  called  in  all  cases 
and  advise  the  jury,  and  it  would  change  the  mode  of  trial; 
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but  it  is  because  a  man's  professional  pursuits  require  pecu- 
liar skill  and  knowledge  in  some  department  of  science  not 
common  to  men  in  general,  wbich  enables  him  to  draw  an 
inference,  when  men  of  common  experience,  after  all  the 
fects  proved,  would  be  left  in  the  dark."  {N,  E,  Glass  Co.  v. 
Lovdl,  7  Gush.  319.)  It  was  said  by  the  court,  in  Taylor  v. 
M<mro€,  43  Conn.  44,  that  ''the  test  of  the  admissibility  of 
expert  testimony  is  not  whether  the  subject  matter  is  com- 
mon or  uncommon,  or  whether  many  or  few  have  knowl- 
edge of  it,  but  whether  the  witnesses  offered  have  any 
peculiar  knowledge  or  experience  not  common  to  the  world, 
which  render  their  opinions  founded  thereon  an  aid  to  the 
triers."  The  rule  is  laid  dowuj  and  illustrated  by  cases  by 
Mr.  Lawson,  that  "mechanics,  artisans,  and  workmen  are 
experts  as  to  matters  of  technical  skill  in  their  trades,  and 
their  opinions  in  such  cases  are  admissible."  And  as  corrol- 
laries  or  sub-rules,  he  further  states  that  "nautical  men  are 
experts  on  the  question  of  care  in  marine  cases";  and  "  rail- 
road men  are  experts  as  to  railroad  management"  (Lawson, 
Exp.  Op.  Ev.  70.)  The  competency  of  the  evidence  ob- 
jected to  is  sought  to  be  upheld  upon  the  ground  that 
no  particular  rate  of  speed  can  be  assumed  to  be  dangerous 
without  proof;  that  the  jurors  were  not  experienced  rail- 
road men,  and  could  do  no  more  than  guess  whether  it  was 
safe  or  not  to  run  the  train  as  was  done  under  the  circum- 
stances, and  that  the  required  proof  could  only  be  offered 
by  the  testimony  of  those  whose  experience  and  observa- 
tion have  given  them  a  particular  knowledge  upon  the 
subject.  There  may  be  no  doubt  that  the  conductor  and 
engineer  based  their  statements  or  testimony  upon  their 
observation  and  experience  as  railroad  men.  Under  the 
circumstances,  it  was  their  opinion,  in  the  light  of  their 
experience  and  knowledge  as  railroad  men  in  the  operation 
of  trains,  that  the  rate  of  speed  at  which  the  train  was 
running  was  not  excessive  or  dangerous;  that  its  rate  of 
speed,  under  existing  conditions,  might  have  been  increased 
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M^ith  safety;  but  it  is  where  matters  of  technical  skill  or  scien- 
tific knowledge  are  involved,  that  the  opinions  of  mechanics  and 
artisans  are  admissible.  While  it  is  true  that  what  is  or  is  not 
dangerous,  is  sometimes  a  question  that  can  only  be  properly 
answered  by  experts,  as  some  of  the  cases  indicate  (Oo«8  v.  Ry, 
Cb.  69  Mich.  363;  13  Am.  St.  Rep.  399;  Oiicago  etc.  R.  R. 
Q>.  V.  Gh-egary,  58  111.  272;  Huizegav.  Cutler  etc  Co.  51  Mich. 
272;  R.  R.  Co.  v.  Shannon,  43  111.  338;  Bridger  v.  22.  R.  Co. 
25  S.  C.  24);  yet  they  are  not  cases  like  the  present. 

The  opinion  asked  here  goes  to  the  merits.  It  seems  to 
us,  upon  the  facts  as  disclosed  by  the  record,  the  jury  was 
competent  to  form  an  opinion,  or  draw  the  proper  conclu- 
sion from  the  facts,  without  the  opinion  of  the  witnesses 
upon  the  subject.  It  is  not  material  that  the  evidence 
would  not  justify  that  construction  put  upon  it  by  the 
defendant,  or  that  the  witnesses  understood  it  differently, 
as  its  competency  depends  upon  a  state  of  facts  involving 
technical  skill,  or  knowledge,  which  the  facts  in  question 
did  not  present  for  consideration.  The  defendant  contended 
that,  under  the  conditions  presented  by  the  evidence,  the 
running  of  the  train  at  the  rate  of  fifteen  miles  an  hour, 
without  keeping  any  lookout,  was  dangerous,  and  n^li- 
gence  in  the  plaintiff  contributing  to  his  injury.  While 
the  witnesses  expressed  the  opinion,  that  under  the  circum- 
stances the  rate  of  speed  was  not  excessive  or  dangerous, 
and  that  it  might  have  been  increased  without  liability  to 
accident,  yet  the  opinion  being  such  as  touched  the  merits, 
and  upon  a  subject  matter  that  involved  no  technical  skill 
or  knowledge,  and  which  the  jury  was  competent  to  decide, 
we  think  the  opinions  of  these  witnesses  as  evidence  was 
inadmissible,  and  that  it  would  have  been  more  consonant 
with  the  rules  of  evidence  to  reject  it.  But  the  question 
arises,  whether  upon  the  facts  the  jury  could  have  formed 
any  other  opinion,  or  reached  any  different  conclusion  from 
that  expressed  by  these   witnesses,   for,   if  they   could   not. 
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the  error  could  affect  no  substantial  right  of  the  defendant, 
and  was  not  reversible  error. 

The  contention  of  the  defendant  was,  that  the  evidence 
tended  to  establish  the  defense  pleaded, — that  the  plaintiff 
was  employed  upon  a  work  train,  and  went  out  with  it 
upon  a  track  known  to  be  obstructed  for  the  purpose  of 
removing  such  obstruction;  that  with  such  knowledge  and 
upon  a  road  thus  obstructed,  he  permitted  the  train  to  be 
run  at  an  excessive  rate  of  speed,  without  keeping  any 
lookout,  and  when  the  snow  was  plastered  over  the  win- 
dows so  that  neither  he  nor  the  engineer  could  see  ahead; 
that  under  these  circumstances,  and  in  violation  of  the 
rules  of  the  defendant  as  to  the  rate  of  speed  to  be  used  in 
such  case,  and  in  violation  of  their  duty,  they  recklessly 
ran  the  train  into  the  slide  and  caused  the  accident.  If 
this  were  a  proper  construction  of  the  facts,  or  if  upon  any 
such  state  of  facts  the  opinion  of  these  witnesses  had  been 
based,  we  should  feel  no  hesitation  in  declaring  such  evi- 
dence not  only  inadmissible,  but  such  error  as  would  entitle 
the  appellant  to  a  new  trial. 

The  telegraphic  order  received  by  the  plaintiff  was  not 
to  work,  but  to  run  extra, — that  is  to  say,  that  the  orders 
which  he  and  the  engineers  received  show  that  they  were 
led  to  believe  that  they  had  a  clear  track  from  Kamela  to 
La  Grande  as  an  extra,  and  not  that  they  were  to  work 
between  those  points.  If  those  in  charge  of  the  train  had 
been  instructed  to  clear  the  track  of  obstructions,  or  do 
other  work  on  their  way  to  La  Grande,  their  orders  would 
have  been  in  an  entirely  different  form,  as  the  rules,  which 
are  made  a  part  of  the  so  called  bill  of  exceptions,  disclose. 
A  rotary  snow-plow  had  gone  through  over  the  track  the 
day  before  to  La  Grande,  and  the  roadmaster  and  other 
officers  supposed  and  thought  the  road  was  open  to  La 
Grande  from  Kamela,  where  Fisher  and  his  train  were 
and  where  the  roadmaster  was  with  a  gang  of  shovellers 
in  a  caboose.    It  was  between  La  Grande  and  Huntington 
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that  the  road  was  blockaded ;  and  the  rotary  plow  in  clears 
ing  it,  broke,  so  that  the  roadmaster,  Madden,  was  tele- 
graphed for  &om  La  Grande  to  bring  his  shovellers  to  that 
place.  Fisher,  as  conductor,  and  the  engineers  then  re- 
ceived from  the  train  dispatcher  their  running  orders  to 
La  Grande,  in  the  course  of  which  journey  the  ax^dent 
occurred,  as  already  detailed. 

It  is  plain  from  the  telegraphic  correspondence  between 
the  roadmaster  and  the  train  dispatcher  that  there  was  no 
blockade  or  obstruction  thought  of  between  Kamela  and 
La  Grande ;  and  in  view  of  the  other  Ihcts  already  stated 
the  plaintiff  had  no  reason  to  suppose  that  he  W€is  on  a 
working  train  for  the  purpose  of  aiding  in  removing  obstruct 
tions  from  the  track,  or  that  the  track  was  obstructed,  or 
that  he  was  performing  any  other  than  his  customary  duty 
as  freight  conductor  in  the  run  from  Kamela  toward  La 
Grande.  Nor  was  the  train  run  without  any  lookout,  or 
the  cab  windows  so  covered  with  snow,  or  kept  closed  that 
they  could  not  see  out.  It  was  only  when  passing  through 
the  drifts  of  snow  that  the  windows  were  dosed,  and  then 
only  for  an  instant,  as  has  been  already  sufficiently  ex- 
plained. The  track  was  not  out  of  order,  or  in  any  condi- 
tion of  obstruction  except  at  the  slide,  which  had  been 
reported  by  the  track  walkers  to  the  section  foreman.  The 
track  walkers  did  not  report  the  drifts  of  snow  between  the 
slide  and  Hilgard,  for  they  did  not  consider  them  of  suf- 
ficient importance;  but  they  did  report  the  slide  as  coming 
from  the  mountain,  showing  that  they  did  consider  it 
as  something  that  merited  more  than  osdinaiy  ooufiidera- 
tion,  and  the  foreman  must  have  so  undenstood  it  Nor  until 
the  engine  struck  the  slide,  did  they  meet  with  any  obstruc- 
tion upon  the  track  in  the  ru^,  showing  again  that  the 
track  walkers  had  reported  truly  the  only  obstraotion  on 
the  track  which  required  to  be  attended  to  before  a  train 
should  be  started  without  notifying  its  officeis  of  its  loca- 
tion.   Under  these  conditions  and  circumBtanceSy  there  is 
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no  rule  of  the  defendant  company  that  the  running  of  a 
train  at  the  rate  of  fifteen  miles  an  hour  is  excessive  or 
reckless;  on  the  contrary,  it  and  even  a  greater  rate  of 
speed  are  permissible.  Madden,  the  roadmaster,  the  only 
one  of  the  defendant's  witnesses  upon  the  train,  or  who 
knew  anything  about  it,  expressly  says  that  under  the  cir- 
cumstances he  did  not  consider  it  dangerous  to  run  at  the 
rate  of  speed  at  which  the  train  was  going ;  that  he  had  no 
reason  to  expect  that  the  train  would  run  into  a  slide,  or 
that  there  was  such  an  obstruction  upon  the  track;  that 
he  did  not  usually  interfere  in  any  way,  as  he  calculated 
the  men  running  the  train  had  common  sense,  but  that  he 
would  have  interfered  if  he  had  thought  there  was  any 
need  of  it  So  that,  in  view  of  the  whole  record,  the  opinion 
expressed,  that  the  rate  of  speed  at  which  the  train  was 
running  when  it  struck  the  slide  was  not  excessive  or 
dangerous,  is  correct,  and  beyond  dispute  upon  the  facts, 
and  only  such  a  conclusion  b&  the  jury  must  have  drawn 
from  the  facts.  So  far  as  the  verdict  is  concerned,  then,  it 
could  not  have  been  different  if  the  expert  evidence  had 
not  been  admitted. 

There  is  but  one  other  point  we  deem  it  necessary  to 
consider.  It  is  in  relation  to  an  instruction  given,  which, 
it  is  claimed,  assumes  without  qualification  that  track  men 
and  the  plaintiflF  were  not  fellow-servants;  that  trainmen 
and  section  men  may  be,  and  frequently  are,  fellow-servants, 
is  not  disputed,  and  no  authorities  need  to  be  cited. 

In  Wdlman  v.  Oregon  Short  Lme,  etc.  Ry,  Co.  21  Or.  530, 
which  involved  substantially  the  same  pleadings  and  issues, 
— ^Wellman  being  on  the  same  train  as  fireman,  and  killed 
by  the  same  accident, — it  was  said  by  this  court:  "To 
avoid  misconception,  a  single  observation  in  relation  to 
instruction  number  seven  seems  to  be  necessary.  It  is  as 
to  the  effect  to  be  given  to  the  knowledge  acquired  by  the 
trackmen  or  section  master  on  the  fifteenth  of  January, 
the  day  before  the  accident    There  is  evidence  tending  to 
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show  that  on  that  day  these  persons  saw  the  slide  that 
caused  the  injury,  and  communicated  the  fact  to  the  sec- 
tion foreman  the  same  evening.  If  such  was  the  £act,  he 
was  hound  to  communicate  the  information  to  those  in 
charge  of  the  train  which  was  to  pass  over  the  road,  and 
the  failure  to  do  so  would  suhject  the  defendant  to  liability 
independent  of  anything  that  has  already  been  said."  This 
was  based  on  the  theory  that  section  men  are  vice-princi- 
pals when  engaged  in  the  performance  of  some  duty  which 
the  master  owes  to  the  servant,  or  is  bound  to  perform.  It 
is  sought  to  avoid  the  effect  of  such  conclusion  in  the  pres- 
ent case  by  claiming  that  the  evidence  shows  that,  at  the 
time  of  his  injury,  the  plaintiff  was  employed  on  a  work 
train  that  went  out  for  the  express  purpose  of  removing 
obstructions  upon  the  track  between  Kamela  and  La  Grande; 
that  he  took  charge  of  such  train  with  full  knowledge  that 
the  road  was  obstructed  or  blockaded,  for  the  purpose  of 
finding,  and  to  aid  in  removing,  such  obstructions;  and 
hence,  the  defendant  claims  that  it  was  not  his  duty  to 
notify  or  inform  the  plaintiff  that  the  track  was  obstructed, 
nor  to  remove  any  obstruction  upon  the  track  before  the 
plaintiff's  train  should  reach  them,  as  this  was  the  iden- 
tical work  that  he  was  going  out  to  do.  Upon  this  assump- 
tion of  the  facts,  the  defendant  claims  that  liability  to 
injury  from  obstructions  upon  the  track  was  incident  to 
the  plaintiff's  contract  of  employment,  and  a  risk  he  vol- 
untarily assumed.  In  support  of  this  contention,  it  cites 
and  relies  upon  the  case  of  Carhon  v.  Oregon  Short  Line,  etc. 
By,  Go.  21  Or.  464.  That  case  has  no  application  to  the 
facts  involved  in  the  present  case.  There,  it  was  held  that 
a  servant  engaged  in  repairing  a  railroad  track,  already 
known  to  him  to  be  in  a  dilapidated  condition,  assumes 
as  part  of  his  contract  of  employment  the  risks  incident 
thereto,  among  which  is  the  dilapidated  condition  of  the 
track;  but  the  court  expressly  declared  that  the  servant 
does  not  assume  the  increased  risk  arising  from  neglect  of 
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the  railway  company — unknown  to  him,  or  not  ascertain- 
able by  ordinary  diligence — to  use  proper  care  to  learn  the 
condition  of  the  track,  and  to  prevent  accident  to  its  ser- 
vants.  Bean,  J.,  says :  '^  The  fact  that  the  track  was  known 
to  be  in  a  dilapidated  condition,  and  out  of  repair,  did  not 
relieve  the  master  from  the  discharge  of  his  duty  in  the 
premises.  The  deceased  could  still  exact  from  it  the  exer- 
cise of  such  care  and  vigilance,  and  require  it  to  take  such 
precautionary  measures  to  prevent  accidents  as  the  exigen- 
cies of  the  case,  having  due  regard  to  the  safety  of  its  servants^ 
would  suggest  to  prudent  and  cautious  men,  experienced  in. 
that  particular  branch  of  business." 

Within  the  principle  declared  in  that  case,  it  would 
hardly  seem  doubtful,  if  the  facts  be  assumed  to  exist,  as 
claimed  by  the  defendant,  that  the  plaintiff  was  going  out 
in  charge  of  a  train  to  find  and  remove  obstructions  upon 
the  track  between  Kamela  and  La  Grande,  that  the  master 
in  the  exercise  of  ordinary  care  would  not  have  been  bound 
to  notify  the  plaintiff  of  the  existence  and  locution  of  this 
slide  obstructing  its  track.  The  section  foreman,  whose 
business  it  was  to  inspect  the  track,  and  keep  proper  watch 
and  oversight  over  it,  had,  in  the  performance  of  that  duty 
of  the  master  delegated  to  him,  sent  out  two  track  walkers 
the  night  before  the  accident  to  ascertain  the  condition  of 
the  track,  and  they  reported  to  him  that  there  was  a  slide 
obstructing  the  track.  The  section  foreman  knew,  there- 
fore, of  the  existence  and  location  of  the  slide  the  evening 
before  the  train  started,  and  had  the  means  by  telegraph  to 
communicate  that  important  fact  to  the  train-dispatcher,  or 
he  could  himself  have  notified  the  plaintiff,  or  warned  him 
in  various  ways,  and  thus  avoided  any  liability  to  accident 
on  account  of  such  slide.  As  the  foreman  stands  for  the 
master  in  such  case,  it  would  seem  to  be  a  plain  dictate  of 
duty  for  the  master,  with  due  regard  for  the  safety  of  its 
servants,  and  in  the  exercise  of  that  care  and  vigilance 
which  the  exigency  of  the  sitaation  required,  to  have  noti^^ 
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fied  the  plaintiff  of  the  existence  and  location  of  the  slide, 
and  thereby  avoided  liability  to  accident.    If  the  exercise 
^f  ordinary  care  required  tiie  master  to  take  some  such 
f«reC2»ufionary  measures  to  prevent  such  an  accident  to  its 
(Wyants,  the  plaintiff  did  not  assume  the  risk  of  such  slide. 
.As  Beak,  J.,  said  in  Carlaon  v.  Oregon  Short  Line,  etc  Ry.  Oo. 
mpra^  'm  speaking  of  the  risks  of  the  servant:    ''But  if  it 
were  incroa^ed  by  the  neglect  of  the  master  to  use  prt^r 
care  before  the  storm  to  keep  the  bridge  in  repair,  or  to 
ascertain  the  condition  of  the  track  or  bridge  aft&r  the 
'  storm,  or  to  talpe  such  due  and  proper  precautionary  meas- 
ures to  prevent  accident  to  its  employes,  as  the  exigency  of 
the  situation  mighi  require,  he  did  not  assume  such  risks.'' 
But  we  are  not  eompelled  to  rely  upon  this  aspect  of  the 
case;  it  is  only  suggested  to  show  its  character,  and  the 
.  difficulty  of  giving  it  any  solution  consistent  with  the  exer- 
cise of  due  care  in  the  premises.    The  case  here  is  wholly 
different  upon  its  facts.    As  they  have  already  been  detailed, 
it  is  unnecessary  to  repeat  ihem ;  but  it  will  be  enough  to 
:  summarize  some  of  them  to  show  the  inapplicability  of  the 
theory  of  the  defence  to  them.    The  plaintiff  was  not  on  a 
work  train  sent  out  to  clear  obstructions  from  the  track 
between  Kamela  and  La  Grande^    Nor  did  he  take  charge 
of  the  train  with  any  notice  or  knowledge  that  his  duties 
involved  such  work,  or  other  than  his  customary  duty  in 
running  the  train  between  Kamela  and  La  Grande.    For 
various  reasons,  he  had  a  right  to  suppose  that  the  track 
was  clear  or  free  from  obstructions,  except  light  snow  blown 
into  drifts,  and  that  the  blockaded  track  was  between  Hunt- 
ington and  La  Grande.    The  shovelers  were  being  carried 
to  La  Grande.    The  roadmaster  in  charge  of  them  says  he 
had  no  reason  to  expect  that  they  would  run  into  a  slide, 
or  that  they  were  running  at  a  dangerous  rate  of  speed. 
Upon  this  state  of  facts,  the  risks  incident  to  a  track  known 
to  be  obstructed  with  slides  of  snow  and  earth,  sa  consti- 
tuting a  part  of  the  contract  of  one  accepting  service  upon 
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ity  can  have  no  application.  In  accepting  his  employment, 
and  running  the  train  between  Kamela  and  Zja  Grande,  the 
plaintiff  did  not  assume,  as  a  part  of  his  contract,  the  risks 
arising  from  a  track  obstructed  with  slides  of  snow  and 
earth*  Nor  did  the  plaintiff  know  that  the  track  was 
obstructed  by  a  slide,  but  the  defendant,  through  its  fore- 
man, knew  of  its  existence  and  location.  But  to  avoid  the 
effect  of  this,  it  is  said  that  the  track  walkers  did  not  report 
it  as  dangerous;  hence,  it  is  argued  that  the  foreman  had 
no  knowledge  that  any  obstructions  dangerous  to  the  pass- 
age of  trains  were  to  be  found  upon  the  track  any  where 
along  his  section.  But  they  did  report  it  as  a  slide  coming 
from  the  mountain;  and  the  difference  between  a  slide  and 
a  drift  has  been  sufficiently  adverted  to  as  showing  the 
danger  of  the  former  when  it  obstructs  the  track.  They 
did  not  report  the  snow  drifts  across  the  track,  but  t]iey  did 
the  slide  that  had  coipe  down  the  mountain  and  obstructed 
the  track;  and  as  indicating  that  they  understood  the  differ- 
ence, and  the  duty  of  the  foreman,  when  the  slide  was 
reported,  to  give  notice  of  its  existence  and  location,  at 
least,  the  result  verified ;  the  train  experienced  no  difficulty 
in  running  through  the  snow  drifts,  but  went  to  destruction 
when  it  encountered  the  slide.  It  was  clearly  the  duty  of 
the  foreman  to  have  communicated  to  those  in  charge  of 
the  train  the  information  he  received  of  the  existence  of 
this  slide  obstructing  the  track,  and  the  failure  to  do  so  was 
negligence  for  which  the  defendant  is  liable.  We  do  not 
deem  it  necessary  to  pursue  the  record  further.  We  have 
examined  it  fully  and  carefully,  and  we  do  not  think,  upon 
the  entire  record,  that  any  substantial  right  of  the  defend- 
ant has  been  ignored  or  prejudiced;  and  though  there  may 
have  been  a  mere  technical  error  in  the  admission  of  the 
expert  evidence,  yet  it  is  not  possible  to  see  upon  this 
record  how  the  verdict  could  have  been  different  if  such 
evidence  had  not  been  admitted* 
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The  bill  of  exceptions^  so  called,  in  this  case,  contains 
the  entire  evidence,  oral  and  documentary,  all  the  instruc- 
tions pro  and  con,  and  in  fact  is  a  transcript  of  the  whole 
proceedings  as  extended  from  the  short-hand  report  of  the 
trial.  Necessarily  such  a  bill  of  exceptions  is  filled  with 
much  surperfluous  and  irrelevant  matter,  imposing  need- 
less expense  on  the  parties  and  much  increased  labor  upon 
us.  As  the  judgment  was  large,  we  have  felt  bound  to 
examine  the  evidence  carefully,  so  as  to  ascertain  the  facts 
involved  upon  which  error  is  predicted,  and  then  apply 
the  law.  This  we  have  done  with  the  above  result,  in  the 
hope  that  hereafter  the  bill  of  exceptions  will  contain  no 
matter  not  essential  to  explain  the  exceptions. 

The  judgment  is  affirmed. 


[Filed  June  21. 1892.] 

JAY  GUY  LEWIS  v.  GEORGE  HENDERSON  et  al. 

Vendor's  Libn— Subsbquert  Ihcumbbakckrs — Nones. — ^Whether  vendors' 
liens  exist  in  this  state  or  not,  they  cannot  affect  subsequent  claimants  or 
incumbrancers  of  the  property  who  have  no  notice  of  the  lien. 

Union  county :  Jamss  A.  Fee,  Judge, 

Plaintiff  appeals.    Affirmed. 

B.  F.  WUaonf  for  appellant. 

Frank  L.  Moore^  for  respondent 

Lord,  J. — This  is  a  suit  brought  by  the  appellant  to 
establish  and  foreclose  a  vendor's  lien,  the  lien  claimed 
being  for  the  balance  of  the  purchase  price  of  quartz  min- 
ing property  sold  and  conveyed  by  the  appellant  and  his 
wife  to  the  defendant  George  Henderson  by  deed,  dated  on 
the  twenty-third  day  of  November,  1889,  and  which  was 
mortgaged  by  said  defendant  George  Henderson  to  defend- 
ants C.  W.  James  and  the  Baker  City  National  Bank  by 
two  mortgage  deeds,  dated  on  the  twenty-third  day  of 
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April,  1890,  and  the  twenty-ninth  day  of  January,  1891, 
respectively.  The  complaint  alleges  the  execution  and  de- 
livery of  the  deed  to  the  mining  property  therein  described 
to  the  defendant  Henderson  for  the  consideration  of  two 
thousand  dollars,  and  that  the  sum  of  five  hundred  dollars  is 
due  and  owing  from  the  defendant  Henderson  to  the  plain- 
tiff as  a  balance  of  the  purchase  price,  etc.  The  defendant 
Henderson  denies  all  the  allegations  of  the  complaint,  and 
sets  up  by  way  of  counter-claim  certain  matters  to  which 
it  is  not  necessary  to  further  advert 

The  answer  of  the  defendants  Baker  City  National  Bank 
and  C.  W.  James  alleges  that  neither  the  Baker  City  National 
Bank,  nor  any  of  its  officers,  nor  C.  W.  James,  had  any  knowl- 
edge or  notice  of  a  vendor's  lien,  or  any  lien  whatever,  exist- 
ing against  the  mining  property  described,  at  the  time  of 
the  advance  of  money  to  the  defendant  Henderson,  or  at 
the  time  of  the  execution  and  delivery  of  the  deed,  or  that 
any  portion  of  the  purchase  price  remained  unpaid;  that 
the  defendant  Henderson  was  in  possession  of  the  property, 
claiming  to  be  the  owner  in  fee  simple,  and  that  the  appel- 
lant and  his  wife  executed  and  delivered  to  the  defendant 
Henderson  the  deed  for  the  property  named,  duly  acknowl- 
edged and  certified,  which  was  duly  recorded,  etc.;  that  the 
defendant  Baker  City  National  Bank,  by  C.  W.  James,  its 
cashier,  relying  upon  the  genuineness  of  the  deed,  and  the 
statements  of  the  defendant  Henderson,  that  the  property  was 
free  from  all  incumbrances  whatsoever,  lent  and  advanced 
to  the  defendant  Henderson,  on  divers  dates,  the  amounts 
alleged,  etc.,  and  that  to  secure  the  payment  of  the  same> 
etc.,  he  so  made  and  executed  a  deed  to  said  Baker  City 
National  Bank  to  certain  mining  property  described  in  the 
iM>mplaint,  and  that  said  deeds  were  intended  as  mortgages, 

etc. 

The  reply  puts  in  issue  all  the  material  allegations  set 
up  in  the  answer.  The  cause  was  referred  to  a  referee,  who 
reported  the  fiacts  and  his  conclusions  of  law  adversely  to 
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the  plaintiflf,  which  were  sustained  by  the  court  below.  As 
the  whole  record  is  before  us,  and  as  cases  in  equity  are 
tried  de  novo,  we  shall  decide  this  case  upon  its  merits, 
without  regard  to  technical  objections.  Nor  do  we  deem 
it  necessary  to  set  out  the  evidence  upon  which  our  conclu- 
sions are  founded.  For  the  purposes  of  the  case,  we  shall 
assume  that  the  doctrine  of  a  vendor's  lien  prevails  in  this 
state,  although  the  question  of  its  existence  has  not  been 
definitely  settled.  The  plaintiflf  is  only  questioning  the 
correctness  of  the  decree  as  to  the  defendant  the  Baker  City 
National  i>ank,  and  to  it  the  appeal  must  be  confined.  No 
other  part  of  the  decree  is  involved,  and  no  other  parties 
are  raising  objections.  The  record  discloses  that  there  was 
some  testimony  tending  to  prove  that  the  plaintiflf  released 
the  defendant  Henderson  from  the  payment  of  the  balance 
of  the  purchase  price  on  the  mining  property  involved, 
and  that  the  lien  he  now  seeks  to  establish  and  foreclose 
was  released  and  waived  before  the  business  transactions 
which  took  place  between  the  defendant  Henderson  and 
the  defendant  the  Baker  City  National  Bank,  had  occurred. 
When  the  situation  of  the  parties  is  considered,  the  plead- 
ings and  the  conduct  of  the  plaintiflf  in  reference  thereto, 
and  the  answers  of  the  plaintiflf  respecting  the  release,  the 
conclusion  is  almost  irresistible,  that  if  the  plaintiflf  ever 
had  a  lien,  he  released  and  waived  it  But  in  addition  to 
this,  the  testimony  shows  that  while  the  defendant  was  in 
possession  of  the  property  by  virtue  of  a  deed  from  the 
plaintiflf  and  wife,  which  was  duly  recorded,  the  financial 
transactions  occurred,  and  the  instruments  already  referred 
to  were  executed  to  secure  the  payment  of  the  same.  The 
record  disclosed  no  incumbrances  against  the  property,  and 
the  uncontradicted  testimony  shows  that  at  the  times  of 
lending  the  money  to  the  defendant  Henderson  the  oflSoers 
of  the  bank  had  no  knowledge  of  any  incumbrances  upon 
the  property,  or  any  notice  directly  or  indirectly  at  the 
time  of  taking  the  security  upon  it,  of  the  existence  or 
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claim  of  any  lien  for  the  balance  of  the  purchase  price. 
When  the  defendant  Henderson  offered  the  property  as 
security  for  the  money  advanced,  and  the  inquiry  was 
made  by  the  bank  o£5cers  as  to  any  incumbrances  upon  it, 
he  represented  that  there  were  none;  and  he  assigns  as  his 
reason  for  doing  so  that  Mr.  Lewis  had  released  him  from 
any  liability  upon  the  property.  In  a  word,  that  he  con- 
sidered that  he  had  been  released  when  the  plaintiff 
accepted  the  written  engagement  of  another  in  lieu  of  his 
obligation  to  pay  the  balance  of  the  purchase  money  on 
the  property.  There  is  no  pretense  of  any  fraud.  The 
money  was  loaned  by  the  bank  without  notice,  and  in  good 
faith.  The  defendant  Henderson  was  seized  in  fee  and  in 
possession  of  the  land  at  the  time  he  procured  the  loan. 
In  view  of  these  facts,  we  do  not  think  that  the  appel- 
lant had  any  vendor's  lien, — assuming  such  a  lien  may 
exist  in  this  state, — as  against  the  defendant  the  Baker 
City  National  Bank,  and  therefore  the  decree  must  be 
affirmed,  except  that  it  be  made  to  conform  to  the  descrip- 
tion of  the  property  as  set  forth  in  exhibit  B  of  defend- 
ant's answer. 


[File<lJane21, 1892.] 

JESSE  M.  ROTHROCK  et  al.  v.  LUCRETIA  C.  ROTH- 
ROCK  KT  AL. 

Wills — TsBTAMCNTAitY  Capacitt.— A  testator  was  paralyzed  and  imable  to 
make  any  oommunication  to  those  aboat  him  except  by  signs;  but  it 
appeared  that  at  the  time  his  will  was  executed,  his  mental  faculties  were 
unimpaired;  that  he  perfectly  understood  his  business  affairs  and  the 
terms  of  the  will ;  and  that  the  will  correctly  represented  his  wishes  as  to 
the  disposition  of  his  property ;  heldj  that  he  was  possessed  of  sufficient 
testamentary  capacity. 

Umatilla  county:  M.  D.  Clifford,  Judge. 

Plaintiff  appeals.    Affirmed. 

This  is  a  contest  as  to  the  validity  of  the  will  of  A.  B. 
Rothrock,  deceased.    After  said  will  had  been  probated  in 
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common  form,  the  appellants  filed  a  petition  in  the  county 
court  of  Umatilla  county,  wherein  they  alleged,  among 
other  things,  that  at  the  time  of  his  death  the  said  A.  B. 
Rothrock  was  about  the  age  of  seventy-four  years;  that  in 
consequence  of  old  age,  and  other  causes,  his  mind  was 
seriously  impaired  and  shattered, and  his  memory  destroyed; 
that  at  the  date  thereof,  and  for  a  long  time  prior  thereto, 
and  thereafter,  and  up  to  the  time  of  his  death,  he  was 
incapable  of  exercising  any  judgment  whatever  over  his 
property,  or  in  any  other  manner;  that  the  mental  condi- 
tion of  the  said  A.  B.  Rothrock,  senior,  at  the  date  of  the 
execution  of  said  alleged  will,  and  for  a  long  time  prior 
thereto,  had  been  such  that  he  was  easily  persuaded  in  the 
course  of  his  conduct,  and  the  attempt  to  make  or  execute 
the  alleged  will  heretofore  set  forth,  or  to  dispose  of  his 
estate  or  property  as  therein  provided,  was  the  result  of 
undue  influence  exercised  upon  him,  and  by  the  said  Lucre- 
tia  C.  Rothrock,  John  William  Rothrock,  and  A.  B.  Roth- 
rock, junior,  and  other  parties  acting  for  them  and  in  their 
interest;  that  the  said  alleged  will  was  not,  in  fact,  the  will 
of  the  said  A.  B.  Rothrock,  senior;  that  the  value  of  the 
estate  of  the  said  A.  B.  Rothrock,  senior,  was  about  twelve 
thousand  dollars,  and  consisted  of  real  and  personal  prop- 
erty; that  the  said  alleged  will  above  described  was  not 
executed  by  the  said  A.  B.  Rothrock,  senior,  with  the  for- 
mality or  in  any  manner  prescribed  by  law,  is  of  no  validity, 
and  is  void;  that  the  said  A.  B.  Rothrock,  senior,  at  the 
time  of  the  execution  of  said  alleged  will,  was  of  unsound 
mind,  and  incapable  of  understanding  the  business  in  which 
he  was  engaged  at  the  time  he  executed  said  alleged  will, 
and  that  said  alleged  will  was  not  the  product  of  his  own 
free  agency;  that  said  alleged  will  was  the  result  and  the 
cause  of  the  fraudulent  and  undue  influence  and  constraint 
exercised  upon  and  over  him  by  the  said  Lucretia  C.  Roth- 
rock, John  William  Rothrock,  and  the  said  Adam  B.  Roth- 
rock, junior;  that  the  said  Adam  B.  Rothrock,  senior,  never 
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in  fact  signed  said  alleged  will,  or  authorized  or  requested 
any  one  else  to  sign  the  same  for  him,  and  that  in  fact  the 
said  alleged  will  was  never  executed  by  the  said  Adam  B. 
Bothrock,  senior,  deceased;  that  the  said  will  was  not  made, 
signed,  or  acknowledged  by  said  Rothrock,  deceased,  in  the 
presence  of  said  witnossee,  nor  did  the  said  witnesses  sign 
the  same  at  his  request. 

In  eflTect,  the  answer  simply  denied  the  material  allega- 
tions of  the  petition,  except  the  relationship  of  the  parties, 
the  probate  of  the  will,  etc. 

Bailey  &  BaUeray,  for  Appellants. 

J.  C.  Leasure,  and  N.  B.  Humphrey^  for  Respondents. 

Strahan,  C.  J. — No  question  of  law  is  involved  in  this 
c€we.  The  entire  controversy  is  one  of  fact.  The  appellants 
seek  to  defeat  the  probate  of  this  will  on  the  ground  of 
undue  influence;  that  the  testator  was  not  of  sound  mind 
when  the  will  was  executed;  that  it  was  not  executed  by 
the  testator,  nor  with  such  formalities  the  law  requires.  It 
appears  that  the  testator  had  been  partially  paralyzed  a 
short  time  before  the  will  was  executed;  but  the  evidence 
makes  it  clear  to  us  that  at  the  time  the  will  was  made  his 
mind  was  unimpaired.  It  is  true,  the  testator  was  unable 
to  talk  or  to  give  specific  directions  in  words  as  to  the 
disposition  he  wished  to  make  of  his  property;  but  the 
scrivener  seems  to  have  proceeded  with  great  care  and  pru- 
dence, and  to  have  elicited  from  him  all  the  information 
necessary  to  enable  him  to  write  the  will.  This  was  done 
by  asking  him  questions.  The  scrivener  would  commence 
by  asking  the  testator  questions,  always  framing  them  so 
they  could  be  answered  by  yes  or  no.  In  this  way  he 
learned  how  much  the  testator  wished  to  give  to  each  child, 
and  the  provision  he  wished  to  make  for  his  wife.  This 
process  of  discovering  the  wishes  of  the  testator  as  to  the 
disposition  of  his  property  was  slow,  but  the  result  was  just 
as  certain  and  satisfactory  as  if  he  could  have  given  full 
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and  connected  directions.  Besides^  after  the  will  had  been 
written,  it  was  slowly  and  carefully  read  to  the  testator, 
item  by  item,  and  he  was  asked  as  to  each  one  if  it  suited 
him,  and  to  each  question  he  made  an  affirmative  answer 
by  nodding  his  head.  He  manifested  his  wishes  as  to  the 
details  of  the  execution  of  the  will  in  the  same  way,  and 
we  have  no  doubt  of  their  sufficiency.  As  to  the  testator's 
mental  soundness  when  the  will  was  executed,  there  can  be 
no  doubt  Though  stricken  with  paralysis  and  remaining 
speechless,  all  the  evidence  concurs  in  the  fact  that  his 
mind  remained  unimpaired  up  to  the  time  of  his  death, 
and  he  did  not  lose  either  an  interest  or  knowledge  of  the 
details  of  his  business  while  he  lived. 

We  think  the  court  below  could  not  have  done  otherwise 
than  sustain  the  will,  and  we  affirm  the  decree. 


[Hied  June  21, 1892.] 

P.  M.  COFFIN  V.  JAMES  H.  HUTCHINSON  et  al. 

NoBsuTT— Pbacticb  ov  Appxal.— The  ruling  of  the  conrt  below  denying  r 
motion  for  nonaoit,  will  not  be  considered  on  appeal  unless  the  bill  of 
exceptions  shows  affirmatively  that  it  oontaina  all  the  evidence  given  on 
behalf  of  plaintiff  at  the  triaL 

JuBar  Tbials— XJwDiBPUTED  ByiDSNCB--Di&Bcn]ro  YcRDicr.— When  there  is 
no  conflict  in  the  evidence,  the  issue  between  the  parties  is  one  of  law,  tc 
be  determined  by  the  court ;  and  in  such  cases  it  is  proper  for  the  court  to 
direct  the  Jury  to  return  a  certain  verdict  to  confoim  to  the  &cta. 

Union  county :  Jambs  A.  Fee,  Judge. 
Defendants  appeal.    Affirmed. 

This  is  an  action  to  recover  a  balance  of  two  thousand 
dollars,  alleged  to  be  due  from  the  defendants  to  the  plain- 
tiff on  account  of  the  sale  and  conveyance  by  the  plaintiff 
to  the  defendants  of  three  hundred  and  forty  acres  of  land 
situated  in  Union  county,  Oregon,  for  which  the  defendants 
agreed  to  pay  him  at  the  rate  of  fifty  dollars  per  acre.  The 
answer  makes  a  qualified  denial  of  the  allegations  of  the 
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complaint,  by  adding  thereto  the  words,  ''except  as  herein- 
after alleged/' 

The  answer  contains  this  farther  and  separate  defense : 
"And  for  a  further  and  separate  answer  to  plaintiff's  com- 
plaint, defendants  allege  that,  on  or  about  the  twenty-first 
day  of  March,  1890,  defendants  purchased  from  plaintiff  a 
tract  of  land  in  the  township  and  range  alleged  in  the 
complaint  (but  defendants  do  not  know  whether  it  is  in  the 
same  section  described  in  the  complaint  or  not),  at  and  fo( 
the  sum  of  fifteen  thousand  dollars,  and  paid  plaintiff  the 
purchase  price  therefor;  that  this  is  the  only  business  trans- 
action in  the  nature  of  purchase  of  real  estate  that  defend- 
ants have  ever  had  with  plaintiff/' 

At  the  conclusion  of  the  evidence  on  the  part  of  the 
plaintiff,  the  defendants  moved  for  a  nonsuit,  because  the 
plaintiff  had  failed  to  prove  a  case  sufficient  to  be  submitted 
to  the  jury,  which  motion  was  overruled  by  the  court,  and 
the  defendants  excepted.  The  defendants  declining  to  intro- 
duce any  evidence,  the  jury,  under  instructions  from  the 
court,  returned  a  verdict  for  the  plaintiff  upon  which  judg- 
ment was  duly  entered,  and  the  defendants  have  appealed. 

The  notice  of  appeal  contains  three  assignments  of  error: 
First,  error  of  the  circuit  court  in  overruling  defendants' 
motion  for  a  nonsuit;  second,  error  of  the  court  in  instruct- 
ing the  jury  in  said  cause  as  follows:  "Gentlemen  of  the 
jury,  I  instruct  you  to  find  for  the  plaintiff  for  the  amount 
claimed,  to  wit,  two  thousand  dollars,  with  eight  per  cent 
interest  thereon  from  March  21, 1891";  third,  error  of  the 
court  in  entering  a  judgment  in  favor  of  the  plaintiff  upon 
said  .verdict 

J.  W.  Shetton,  and  J.  M.  CarroUj  for  Appellants. 

T.  H.  Orawfordf  and  R.  Eakiny  for  Respondent. 

Strahan,  C.  J. — The  motion  for  a  nonsuit  cannot  be 
considered,  because  thQ  bill  of  exceptions  does  not  purport 
to  contain  all  the  evidence  given  upon  the  trial  on  the  part 
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of  the  plaintiff.  We  think  it  highly  probable  from  the 
course  of  the  trial,  that  it  does  in  fact  contain  all  the  evi- 
dence; but  when  the  record  fails  to  show  it  affirmatively, 
we  cannot  presume  that  it  does.  The  error  mainly  relied 
on  by  the  appellants  was  the  direction  of  the  court  as  to , 
the  verdict  None  of  the  plaintiff's  evidence  is  contra- 
dicted, nor  are  any  of  his  witnesses  attacked  by  impeach- 
ment or  otherwise.  From  their  evidence,  it  is  plainly 
apparent  that  at  the  time  the  plaintiff  signed  the  deed 
he  did  not  remember  or  call  to  mind  that  he  owned  the 
extra  forty  acres  included  in  it,  but  soon  afterwards  he 
called  the  fact  to  mind,  and  applied  to  have  the  error  cor- 
rected; and  the  defendants,  on  a  number  of  occasions,  said 
to  him  that  the  forty-acre  lot  should  be  deeded  back  to  him, 
or  he  should  be  paid  for  it  It  is  equally  as  apparent  from 
the  evidence  that  whatever  and  all  the  land  the  defendants 
purchased  from  the  plaintiff,  was  to  be  paid  for  at  fifty  dol- 
lars per  acre.  That  was  the  price  settled  upon  by  the  agree- 
ment. We  think  that  when  the  defendants  were  made 
aware  of  the  mistake  in  the  deed,  and  they  were  requested 
to  deed  back  the  forty  acres,  and  neglected  to  do  it,  the 
plaintiff  had  the  right  to  elect  to  sue  for  the  price  agreed 
upon  for  all  the  land;  and  that  as  long  as  theXlefendants 
retain  the  land,  they  are  in  no  condition  to  make  any  tech- 
nical contention  as  to'  the  remedy  the  plaintiff  has  elected 
to  pursue. 

The  general  rule  of  practice  undoubtedly  is,  that  it  is 
the  province  of  the  jury  to  weigh  the  effect  of  oral  evi- 
dence, and  to  determine  the  credibility  of  the  witnesses, 
and  that  the  court  cannot  ordinarily  interfere  with  that 
right.  But  this  rule  of  practice  cannot  be  permitted  to 
interfere  with  another  one  equally  as  well  settled,  and 
that  is,  when  there  is  no  conflict  in  the  evidence,  no  dispute 
as  to  the  facts,  there  is  nothing  to  submit  to  the  jury,  and 
the  question  is  one  of  law  to  be  decided  by  the  court  In 
such  cases,  it  is  proper  for  the  court  to  direct  the  verdict; 
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and  a  verdict  thus  ordered  will  he  sustained  if  tiie  law  and  facts 
disclosed  by  the  evidence  warrant  it.  (2  Thorap.  Trials,  §  2343 ; 
SL  Johnsbury  v.  Thompson,  69  Vt.  300;  59  Am.  Rep.  731.) 

A  fair  test  in  such  case  is,  if  the  jury,  in  the  absence  of 
a  special  direction,  were  to  find  a  verdict  the  other  way, 
ought  it  to  be  set  aside?  Testing  this  case  by  that  rule,  we 
do  not  hesitate  to  say  that  if  the  court  had  made  no  special 
direction  in  this  case,  and  the  verdict  had  been  for  the 
defendants,  it  would  have  been  the  duty  of  the  trial  court 
to  have  set  the  same  aside,  because  it  would  have  been 
wholly  unsupported  by  the  evidence.  All  the  evidence  is 
the  other  way.  But  this  practice  we  are  not  disposed  to 
encourage.  The  safer  course  is  to  let  the  facts  go  to  the 
jury,  under  proper  instructions,  unless  the  case  is  such  that 
it  is  the  duty  of  the  court  to  declare  the  legal  eflfect  of  the 
evidence.  In  this  case,  however,  the  jury  could  have  ren- 
dered no  other  verdict  upon  the  facts  before  them.         ^ 

For  these  reasons  we  aflfirm  the  judgment 
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terms  of  an  agreement  for  the  sale  of  chattels,  the  vendor  is  to  do  any-  1  22  5571 

thing  with  the  property  for  the  purpose  of  patting  it  into  the  condition  I  35   581 

in  which  the  vendee  is  bound  to  accept  it,  or  anything  remains  to  be  "^   657 

done  to  ascertain  the  quantity,  where  the  goods  are  sold  by  weight  or  ^ 

measure,  the  performance  of  these  things,  in  the  absence  of  circumstances  § 

showing  a  contrary  intention,  is  a  condition  precedent  to  vesting  the  title  """ 
in  the  vendee. 

Idem  —  Beeach  of  Contract — Damaobs — Replevxit. — A  vendee  may  re- 
cover damages  for  the  breach  of  a  contract  for  the  sale  of  chattels,  in  case 
the  vendor  violates  the  contract  by  delivering  only  a  part  of  the  goods, 
and  refusing  to  deliver  the  remainder;  but  replevin  will  not  lie  to  recover 
the  undelivered  goods. 

Pbactics  in  Sufbemb  Couet—Bill  of  BxcEFnoKS.— This  court  will  not 
strike  from  the  files  a  bill  of  exceptions  containing  all  the  evidence  given 
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in  the  court  below,  instead  of  only  so  much  thereof  as  may  be  necesBary 
to  explain  the  exceptions,  but  will  decline  to  examine  the  qnestiiHiB 
Bought  to  be  presented  in  that  irregular  manner. 

Umatilla  county :  M.  D.  Cliffobd,  Judge. 
Defendant  appeals.    Reversed. 
H.  J.  Bean,  for  Appellant 
J.  J.  BaUeray^  for  Respondents. 

Bean,  J. — This  is  an  action  to  recover  possession  of 
three  hundred  sacks  of  wheat,  of  which  plaintiffs  claim  to  be 
the  owners  and  entitled  to  the  possession.  The  complaint 
is  in  the  usual  form,  alleging  ownership  and  right  to  the 
possession  in  plaintiffs,  and  possession  and  unlawful  deten- 
tion by  defendant.  The  answer  denies  the  allegations  of 
the  complaint  except  the  fact  of  possession  by  defendant, 
and  alleges  ownership  and  right  to  the  possession  in  defend- 
ant. A  trial  before  a  jury  resulted  in  a  judgment  in  favor 
of 'plaintiffs,  from  whicii  defendant  brings  this  appeal. 
The  errors  assigned  are  in  the  admission  and  exclusion  of 
evidence,  and  instructions  to  the  jury,  but  the  only  ques- 
tion we  deem  it  necessary  to  consider  is  presented  by  the 
instruction  of  the  court  to  the  jury. 

The  facts  are  these :  In  July,  1891,  the  plaintiffs  and 
defendant  entered  into  the  following  contract  in  writing: 

"  Pendleton,  Obeqon,  July  14, 1891. 
"  This  certifies  that  D.  Gordon  hereby  sells  and  agrees 
to  deliver  to  Hamilton  &  Rourke,  in  their  warehouse,  or 
platform,  at  Vansycle,  Oregon,  on  or  before  October  1, 1891, 
all  the  grain  harvested  by  me,  on  land  described  below ; 
wheat  sacked  in  good  merchantable  sacks;  the  same  being 
that  certain  crop  now  harvested,  or  hereafter  to  be  har- 
vested, during  the  current  season  from  my  certain  farm  in 
sections  17  and  18,  township  5  north,  range  32  east,  Wil- 
lamette meridian,  there  being  about  two  hundred  acres  of 
said  tract  in  crop,  for  which  said  Hamilton  &  Rourke  agree 
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to  pay  sixty-five  cents  per  bushel,  sacked ;  one  dollar  ad- 
vanced on  this  contract 

(Signed,)  ^Hamilton  &  Bourks. 

"D.  Gordon. 

"Dated  Pendleton,  July  14, 1891. 
"(  Executed  in  duplicate.) 
"Above  wheat  is  Blue  Stem.'* 

After  the  grain  mentioned  in  the  contract  had  been  har- 
vested, there  was  delivered  by  defendant,  and  received  and 
paid  for  by  plaintiflfs,  one  thousand  six  hundred  and  forty- 
two  bushels  of  wheat,  leaving  two  hundred  and  thirty-four 
sacks  of  the  value  of  four  hundred  and  thirty-four  dollars 
and  twenty-five  cents  undelivered  and  unpaid  for,  to  recover 
possession  of  which  this  action  is  brought. 

The  contention  of  the  plaintiffs  is,  that  when  the  con- 
tract above  mentioned  was  signed,  it  operated  to  transfer 
the  title  of  the  wheat  from  defendant  to  plaintiffs,  and  this 
was  the  view  of  the  trial  court,  as  it  so  instructed  the  jury 
and  directed  them  to  find  a  verdict  in  favor  of  plaintiffs 
for  the  wheat  undelivered. 

Whether  an  agreement  concerning  the  sale  and  delivery 
of  goods,  in  the  absence  of  a  delivery,  is  to  be  treated  as  an 
executed  or  an  executory  contract,  and  whether  the  thing 
which  is  the  subject  of  the  contract  becomes  the  property 
of  the  buyer  the  moment  the  contract  is  concluded,  or 
remains  the  property  of  the  vendor  until  the  contract  is 
fully  executed,  is  often  a  difficult  and  embarrassing  ques- 
tion, and  the  books  are  replete  with  the  discussion  of  tlie 
various  aspects  of  the  question.  As  between  the  parties,  it 
is  generally  considered  a  question  of  intention;  and  it  may 
often  happen  that  the  parties  have  expressed  their  inten- 
tion in  a  manner  that  leaves  no  room  fpr  doubt;  where» 
however,  they  have  not  done  so  in  express  terms,  the  inten- 
tion must  be  collected  from  the  agreement,  and  the  courts 
have  adopted  certain  rules  for  that  purpose.    As  a  general 
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rule,  where,  by  the  agreement,  the  vendor  is  to  do  anything 
with  the  property  for  the  purpose  of  putting  it  into  a  de- 
liverable condition,  or  into  that  state  in  which  the  pur- 
chaser is  bound  to  accept  it,  the  performance  of  these 
things,  in  the  absence  of  circumstances  showing  a  contrary 
intention,  is  taken  to  be  a  condition  precedent  to  the  vest- 
ing of  the  property  in  the  buyer;  and  also  when  goods  are  sold 
by  weight  or  measure,  and  anything  remains  to  be  be  done  for 
the  purpose  of  ascertaining  the  quantity,  in  the  absence  of  circum- 
stances showing  a  different  intention,  the  title  does  not  pass  until 
the  goods  are  weighed  or  measured.  (Benj.  Sales,  §318;  Ilubler 
V.  Gfidon,  9  Or.  66 ;  42  Am.  Rep.  794 ;  Rosenthal  Bros.  v. 
Eahn  Bros.  19  On  571;  Barr  v.  Borthwiok,  19  Or.  678.) 

By  the  terms  of  the  agreement  in  this  case,  the  grain 
was  to  be  harvested  and  sacked  "in  good  merchantable 
sacks "  by  the  vendor,  in  order  to  put  it  in  a  deliverable 
condition,  and  by  him  conveyed  to  the  warehouse  or  plat- 
form of  plaintiffs  at  Vansycle,  before  plaintiffs  were  bound 
to  accept  or  receive  it  or  pay  for  the  same.  It  is  also  pro- 
vided that  the  wheat  shall  be  paid  for  at  a  certain  price  per 
bushel,  and  this  payment  and  the  delivery  of  the  grain 
are,  by  the  terms  of  the  agreement,  concurrent  acts;  so  that 
it  was  necessary  that  the  grain  should  be  weighed  or  meas- 
ured in  order  to  ascertain  the  quantity;  and  it  seems  clear 
the  title  would  not  pass  until  the  grain  was  delivered  at 
the  place  agreed  upon,  and  the  quantity  ascertained  by 
weight  or  measurement  There  is  nothing  in  the  agree- 
ment or  the  circumstances  of  the  case  to  indicate  that  the 
parties  intended  the  title  of  the  grain  to  vest  in  plaintiffs 
until  it  was  harvested  and  delivered  at  the  place  agreed 
upon,  and  the  quantity  ascertained.  In  fact,  it  was  evi- 
dently the  intention  of  the  parties  at  the  time  the  agree- 
ment was  entered  into  that  the  title  and  risk  should  renin  in 
in  the  defendant  until  so  delivered.  It  was  in  his  posses- 
sion and  under  his  control.  He  was  required  to  put  it  in  a 
deliverable  condition  and  deliver  it  at  a  certain  q)ecified 
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place.  Plaintiffs,  who  are  gram  merchante,  were  not  deal- 
ing in  or  intending  to  purchase  the  grain  until  after  it. 
was  harvested,  sacked  in-  good  merchantable  sacks,  and 
delivered  at  their  warehouse  or  platform;  and  were  then 
only  to  pay  for  it  at  a  certain  rate  per  bushel  after  th& 
quantity  should  be  ascertained. 

The  contract  is  only  a  contract  for  the  sale  of  a  certain 
crop  of  grain;  and  if  defendant  has  violated  his  agree- 
ment by  delivering  only  a  part  of  the  grain  and  refusing 
to  deliver  ibe  remainder,  plaintiffs,  if  damaged,  have  their 
remedy,  but  not  by  an  action  to  recover  possession  of  the- 
property. . 

A  motion  was  Jfiled  in  this  court  by  respondents  to  strike* 
the  bill  of  exceptions'  from  the  files,  because  it  is  nothing 
but  a  copy  in  longhand  of  the  reporter's-  notc^  of  the  trial. 
We  are  not  awara  of  any.  rule  of  law  or  practice  authoriz- 
ing us  to  strike  from  the  files  that  part  of  the  transcript 
signed  and  allowed  by  tlie  trial  judge,  and  made  a  part  oi 
the  record  in  the  court  below  as  a  bill  of  exceptions;  but 
we  are  equally  certain  that  there  is  no  rule  of  law  requiring 
us  to  examine,  in  search  of  errors,  such  an  alleged  bill  of 
exceptions,  unless  it  is  prepared  in  the  manner  provided 
by  law.  We  have  heretofore,  in  some  instances,  when  it. 
was  difficult  to  clearly  ascertain  the  question  sought  to  be 
presented,  declined  to  do  so,  and  shall  follow  the  same 
practice  in  the  future  when  the  occasion  presents  itself.  If 
counsel  prefer  to  encumber  and  confuse  the  record  by  bring- 
ing into  this  court  a  copy  of  the  reporter's  notes,  containing 
all  the  proceedings  of  tlie  trial  to  the  minutest  particulars, 
in  place  of  a  bill  of  exceptions  clearly  stating  only  the 
questions  sought  to.be  presented  witli  so  much  of  the  evi- 
dence or  other  matter  as  is  necessary  to  explain  the  excep- 
tion and  no  more,  they  must  abide  the  consequences.  In 
this  case,  the  only  question  we  have  thought  proper  to  con- 
sider is  the  construction  of  the  written  contract  between 
plaintifis  and  defendant;  and  that  question  is  clearly  pre* 
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sented  by  the  bill  of  exceptions  so  as  to  be  readily  under- 
stood. 
^      The  judgment  is  reversed  and  a  new  trial  ordered. 


[Filad  June  21, 1802,] 


g  m  J.  P.  FINLEY,  Assignee,  v.  ZOETH  HOUSER 

JUBISDIGTIOir — JUDOMKim    AVD    DSCBEIB — COLLATESAL  ATTACK. — ^The  Judg- 

ment  or  decree  of  a  oourt  having  jurisdiction  to  prcmonnce  the  8anie»  is, 
in  respect  to  the  matter  directly  determined,  or  actoaUy  and  nooeBsaiily 
included  therein,  conclusive  upon  the  parties  and  those  aasertiDg  rabse- 
quent  claims  under  them,  and  cannot  be  collaterally  attacked. 

Umatilla  county :  M.  D.  Clifford,  Judge. 
PlaintiflF  appeals.    Affirmed, 

This  is  an  action  of  replevin  to  recover  a  stock  of  goods, 
wares,  and  merchandise. 

After  denying  the  material  allegations  of  the  complaint, 
the  answer  sets  up  a  further  defense  as  follows :  That  at 
all  the  times  and  dates  mentioned  in  the  complaint,  defend- 
ant was  the  duly  elected,  qualified,  and  acting  sheriff  of 
Umatilla  county,  Oregon,  and  continued  to  be  such  sheriff 
until  the  first  day  of  July,  1890;  that  on  October  29, 1889, 
one  0.  A.  Barrett,  as  the  administrator  of  the  estate  of  John 
P.  Miller,  deceased,  commenced  an  action  in  the  above 
court,  and  at  said  time  duly  filed  his  complaint  therein 
against  W.  M.  and  Eva  A.  King  for  the  recovery  of  the  fol- 
lowing described  personal  property,  to  wit:  (Then  follows 
a  description  of  the  property,  which  is  the  same  that  is  in 
controversy  in  this  action.) 

The  answer  then  alleges  in  substance  that  the  plaintiff 
in  said  action  claimed  the  immediate  delivery  of  said  per- 
sonal property,  and  on  the  same  day  made  the  affidavit  in 
such  cases  provided,  for  the  claim  and  delivery  of  personal ' 
property,  and  delivered  said  affidavit  to  the  defendant  as 
sheriff,  with  an  indorsement  thereon  directing  and  requiring 
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the  defendant  as  such  sheriff  to  take  such  personal  property 
from  the  possession  of  the  defendants  in  said  action,  and 
deliver  the  same  to  the  plaintiff  therein;  that  at  the  same 
time  he  executed  and  delivered  to  the  defendant  a  written 
undertaking,  which  was  duly  approved  by  this  defendant 
as  sheriff,  and  conditioned  in  all  respects  according  to  law 
in  such  cases,  and  then  and  there  delivered  said  under- 
taking to  this  defendant  as  sheriff;  that  this  defendant  as 
such  sheriff,  by  virtue  of  said  process,  and  in  obedience 
thereto,  did,  on  the  twenty-ninth  day  of  October,  1889,  take 
the  said  property  from  the  said  W.  M.  and  Eva  A.  King, 
and  on  or  about  the  —  day  of  November,  1889,  deliver  the 
same  to  Nelson  A.  Miller,  who  was  then  and  there  the  duly 
appointed,  qualified,  and  acting  receiver  of  said  court  in 
the  suit  in  equity  of  C.  A.  Barrett,  administrator  of  the 
estate  of  John  P.  Miller,  deceased,  against  W.  M.  and  Eva 
A.  King,  then  pending  in  this  court;  that  said  receiver  was 
appointed  by  said  court  for  the  purpose  of  taking  charge 
and  possession  of  said  personal  property;  that  the  said 
receiver  did  thereupon  take  possession  of  said  personal 
property;  that  at  the  time  the  defendant  took  possession  of 
said  personal  property,  the  said  C.  A.  Barrett,  as  adminis- 
trator as  aforesaid,  was  entitled  to  the  immediate  and  exclu- 
sive possession  thereof,  and  continued  to  be  so  entitled  to 
the  possession  thereof  until  after  the  commencement  of  this 
action;  and  said  W.  M.  King  and  Eva  A.  King,  nor  either 
of  them,  was  at  any  time  after  October  29, 1889,  nor  any 
person  claiming  under  them,  entitled  to  the  possession  of 
said  property  nor  any  part  thereerf;  that  such  proceedings 
were  duly  had  in  said  suit  in  equity  of  C.  A.  Barrett  as 
administrator  of  the  estate  of  John  P.  Miller,  deceased, 
against  W.  M.  and  Eva  A.  King;  that  on  the  twenty-fwrth 
day  of  January,  1890,  by  agreement  of  the  plaintiff  and 
defendants  in  said  suit,  then  and  there  in  open  court  given, 
said  plaintiff  in  said  suit  did  obtain  a  decree  directing, 
among  other  things,  that  the  lien  of  the  plaintiff  upon  said 
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goods,  wares,  and  merchandise  be  foreclosed,  and  said  prop- 
erty sold  by  the  sheriflf  of  Umatilla  county,  Oregon,  in  the 
manner  by  law  provided  on  foreclosure  of  mortgages;  that 
on  January  30, 1890,  an  execution  was  duly  issued  out  of 
said  court  in  said  cause,  under  its  seal,  and  directed  to  the 
defendant  as  sheriff,  and  that  the  defendant,  by  virtue  of 
said  writ,  took  possession  of  said  property  and  sold  it  after 
duly  advertising  the  same;  that  the  property  described  in 
said  decree  is  the  same  personal  property  described  in  the 
amended  complaint  herein;  that  the  plaintiff,  as  well  as 
W.  M.  and  Eva  A.  King,  and  all  persons  claiming  under 
them,  after  October  29, 1889,  are  estopped  and  precluded 
by  said  decree. 

Another  separate  defense  pleads  the  judgment  in  the 
action  at  law  of  C.  A.  Barrett,  as  administrator,  against  W. 
M.  and  Eva  A.  King,  in  which  action  the  plaintiff  prevailed 
and  had  judgment  for  the  recovery  of  said  property,  as  a 
bar  against  the  plaintiff's  claim  in  this  action. 

The  reply  to  each  of  these  separate  defenses  is  the  same 
in  substance:  The  action  was  based  on  a  mortgage  given 
by  W.  M.  and  Eva  King  to  Miller,  who  assigned  the  same 
to  John  P.  Miller  in  his  lifetime;  that  said  personal  prqp- 
erty  at  the  time  the  mortgage  was  given  was  part  and  parcel 
of  a  general  stock  of  merchandise  in  a  store,  and  owned 
and  conducted  by  W.  M.  and  Eva  A.  King,  at  Athena,  Uma- 
tilla county,  Oregon;  and  at  the  time  said  mortgage  was 
executed,  it  was  mutually  agreed  between  the  said  W.  M 
and  Eva  King  and  said  Miller  that  said  Kings  should 
remain  in  the  exclusive  possession  of  said  stock  of  goods 
and  sell  and  dispose  of  the  same  in  the  usual  course  of 
business,  and  that  said  Kings  did  thereafter  remain  in  the 
exclusive  possession  of  said  stook  of  goods,  and  did  sell 
and  dispose  of  the  same  in  due  course  of  business;  that  by 
reason  of  said  fraud,  the  mortgage  was  void  and  created  no 
lien  on  said  goods  as  against  the  creditors  of  said  Kings; 
that  by  reason  of  said  fraudulent  mortgage,  the  judgment 


June,  1892.]  Finley  v.  Houseb.  666 

Opinion  of  the  court — Stbahan,  G.  J. 

bcised  thereon  was  also  fraudulent  and  void.  In  another 
part  of  the  reply,  like  allegations  are  made  seeking  to  attack 
the  decree  of  foreclosure. 

Paxton  &  Paddocky  for  Appellant. 

W.  F.  ButcheTf  and  Ghas.  H.  Carter^  for  Respondent. 

Stbahan,  C,  J. — This  is  not  a  direct  proceeding  to  annul 
or  vacate  the  judgment  and  decree  mentioned  in  the  plead- 
ings, but  an  attempt  to  attack  them  collaterally,  and  thus 
avoid  their  legal  effect.  It  has  been  so  often  decided  that 
this  could  not  be  done,  that  we  deem  it  unnecessary  to  cite 
the  authorities.  MorrUl  v.  MorriU,  20  Or.  96,  is  the  latest 
expression  in  this  court  on  the  subject;  see  also  the  same 
case,  23  Am.  St.  Rep.  95,  where  it  is  carefully  annotated 
and  many  of  the  cases  cited. 

The  attack  which  the  plaintiffs  attempt  to  make  on  the 
mortgage  amounts  to  nothing.  It  is  the  judgment  as  well 
as  the  decree  which  stands  in  his  way.  Both  the  judgment 
and  decree  necessarily  affirmed  the  validity  of  the  mort- 
gage. The  fact  of  its  validity  was  actually  and  necessarily 
included  in  each  of  those  adjudications,  and  was  necessaiy 
thereto.  (1  HilPs  Code,  §  736.)  That  fact,  then,  is  just  as 
conclusively  settled  as  any  other  determined  by  the  judg- 
ment and  decree  referred  to.  It  is  useless  to  attempt  to 
illustrate  a  proposition  so  obvious,  or  to  cite  authorities  to 
sustain  it.  The  appellant  seeks  to  avoid  the  force  of  these 
views  by  suggesting  that  he  was  not  made  a  party  to  either 
the  suit  or  action.  The  answer  to  that  is,  that  he  has  not 
shown  by  his  pleading  that  he  had  any  interest  at  that 
time.  The  reply  makes  no  such  question ;  and  if  it  did,  as 
near  as  we  can  tell  from  this  record,  the  action  was  pending 
at  the  time  of  said  alleged  assignment.  If  that  is  correct, 
then  the  appellant  is  bound  by  the  judgment  whether  he 
was  made  a  party  or  not.    He  is  a  lis  pendens  purchaser. 

The  decree  appealed  from  must  therefore  be  affirmed. 
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J.  P.  BOWEN  V.  JOHN  G.  CLARKE  bt  al 

JuBT  Tbial— Instructions — Abstract  Pbopobitions  of  Law. — Ittsenone- 
oos  to  instruct  the  Jury  on  abstract  propositions  of  law  however  correct 
they  may  be  in  theory. 

LANDIiORD  AND  TENANT  —  ABANDONMSNT  OF  PRX3U8E8 — NsW  TbNAST — KkAS- 

URE  OF  Damages. —  When  a  tenant  wrongfully  abandons  leased  property, 
the  landlord  may  re-enter  the  premises  for  the  purpose  of  cazing  fbr  the 
same  without  waiving  his  rights  under  the  lease;  and  he  is  not  bound  to 
find  a  new  tenant  for  the  property ;  but  if  he  does  rent  the  same  to  a  new 
tenant,  his  measure  of  damages  for  a  breach  of  the  old  lease  is  the  differ- 
ence between  the  rent  under  the  old  lease  and  the  less  amount  he  receives 
under  the  new  one. 

Baker  county :  M.  D.  Clifford,  Judge. 
Plaintiff  appeals.    Reversed. 

It  appears  from  the  complain-  that  on  June  10, 1890,  the 
defendants  leased  of  the  plaintiff  a  certain  building  situated 
in  Baker  City,  Oregon,  for  the  term  of  three  years,  for  which 
they  agreed  to  pay  one  hundred  dollars  per  month,  payable 
on  the  first  day  of  each  month  during  the  continuance  of 
the  lease;  that  defendants  entered  into  the  possession  of 
said  premises,  and  continued  to  occupy  the  same  under  said 
lease,  and  paid  the  rent  therefor  until  the  thirty-first  day  of 
January,  1891,  at  which  time  the  defendants  abandoned 
eaid  premises,  and  thereafter  refused  to  pay  the  rent  or  any 
part  thereof  agreed  in  said  lease  to  be  paid.  The  action 
is  for  the  recovery  of  the  rent  for  the  months  of  February, 
March,  and  April,  1891. 

The  answer  admits  the  leasing,  and  the  non-payment  of 
the  rent;  but  alleges  that  on  the  thirty-first  day  of  Janu- 
ary, 1891,  said  lease  was  cancelled  and  surrendered,  aud 
that  on  said  day  the  plaintiff  entered  into  and  took  the 
actual  possession  of  said  premises,  and  received  the  keys 
thereof,  by  and  through  the  mutual  understanding  and 
agreement  of  the  respective  parties  thereto,  that  said  lease 
was  cancelled,  surrendered,  void,  and  of  no  effect;  and  that 
in  pursuance  of  said  agreement  the  plaintiff  has  been  at 
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all  times  since  and  is  now  in  the  actual  and  exclusive  pos- 
session of  said  premises,  and  at  all  of  said  times  has  been 
offering  the  same  to  rent  to  other  parties. 

The  reply  denied  the  new  matter  contained  in  the  answer. 
The  jury  returned  a  verdict  for  the  plaintiff  in  the  sum  of 
one  dollar,  upon  which  judgment  was  entered,  and  from 
which  the  plaintiff  has  brought  this  appeal.  The  questions 
argued  here  arise  entirely  on  the  exceptions  taken  to  the 
instructions  given  upon  the  trial,  which  are  stated  at  large 
in  the  opinion. 

WiUiama  &  Smithy  for  Appellant. 

Hydej  Johns  &  Olmatead^  for  Bespondents. 

Strahan,  C.  J. — There  was  but  one  witness  introduced 
upon  the  trial,  and  that  was  the  plaintiff.  The  lease  was 
also  read.  The  court  gave  the  jury  the  following  instruc- 
tions: "If  you  find  from  the  evidence  in  this  action  that 
the  defendants  or  their  agents  delivered  the  keys  to  the 
plaintiff,  and  surrendered  up  the  premises  to  the  plaintiff, 
with  the  understanding  and  agreement  that  the  lease  should 
become  terminated,  and  the  plaintiff  took  possession  of  the 
premises  with  that  understanding  and  agreement,  then  I 
instruct  you  that  you  must  find  for  the  defendants.  But 
you  must  find,  gentlemen  of  the  jury,  from  the  evidence 
that  these  keys  were  surrendered  up  by  the  defendants  them- 
selves, or  by  some  one  authorized  by  them  to  act  as  their 
ageiFts."  This  instruction  was  excepted  to,  and  presents 
the  first  question  on  this  appeal.  The  appellant's  point  of 
exception  is,  not  that  this  instruction  is  not  good  law,  but 
that  it  is  wholly  inapplicable  to  the  facts  appearing  in 
evidence.  The  appellant  concedes  that  ao  an  abstract  prop- 
osition of  law  the  instruction  is  sound,  but  his  contention 
is,  that  there  was  no  evidence  whatever  before  the  jury 
upon  which  such  an  instruction  could  be  based.  On  the 
contrary,  the  only  evidence  before  the  jury  upon  the  ques- 
tion of  the  intent  with  which  the  plaintiff  received  the 
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keys,  is  just  the  reverse  of  what  is  assumed  by  the  instruc- 
tion. 

The  same  is  true  as  to  the  alleged  understanding  and 
agreement  that  the  lease  should  become  terminated,  as 
well  as  the  surrender  of  the  premises  to  the  plaintiff.  The 
defendants  removed  from  said  premises  without  the  plain- 
tiff's knowledge  or  consent,  and  then  sent  him  the  keys  by 
one  Pringle,  which  the  plaintiff  received  for  the  purpose  of 
caring  for  the  building,  at  the  same  time  informing  Pringle 
that  he  would  hold  the  defendants  for  the  rent,  and  the 
keys  subject  to  their  order.  Thfere  was,  therefore,  no  fact 
in  evidence  before  the  jury  upon  which  this  instruction 
could  have  been  predicated. 

We  have  several  times  held  that  abstract  propositions  of 
law,  however  correct  in  th^mselvos,  are  necessarily  mis- 
leading and  mischievous.  They  tend  to  draw  the  minds  of 
the  jurors  away  from  the  real  facts  in  the  case  to  something 
which  they  assume  to  exist,  but  which  cannot  be  found  in 
the  record.  ( Morris  v.  Perkins,  6  Or.  350 ;  Hayden  v.  Long, 
8  Or.  244;  Marx  v.  Schwartz,  14  Or.  177;  Bre(yfi  v.  Hinkle,  14 
Or.  494;  QUnn  v.  Savage^  14  Or.  567;  Langford  v.  Jones,  18 
Or.  307;  Woodward  y.  0.  R  &  N.  Co.  18  Or.  289;  Bailey  v. 
Dofuis,  19  Or.  217;  Rowland  v.  McCkma,  20  Or.  588;  Knatlda 
V.  0.  8.  L.  R  R  Co.  21  Or.  136.) 

The  court  also  gave  the  jury  the  following  instruction, 
to  which  an  exception  was  duly  taken:  "If  the  plaintiff 
did  take  possession  of  said  premises,  and  has  tried  to  rent 
the  same  to  other  parties,  I  instruct  you  that  this  is  evidence 
that  tends  to  show  that  the  lease  wad  surrendered  up  and 
canceled  by  the  consent  of  the  parties  thereto,  but  of  itself 
is  not  suflScient  to  constitute  a  surrender.**  What  the  court 
meant  by  this  instruction,  when  considered  in  the  light  of 
the  evidence,  is  not  quite  apparent  It  appeared  upon  the 
trial  that  plaintiff  received  the  keyd  from  Pringle,  and 
entered  into  the  possession  of  said  property  for  the  purpose 
of  caring  for  it;  but  it  ia  going  too  far  to  say  that  this  is 
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evidence  that  tends  to  show  that  the  lease  was  surrendered 
up  and  canceled  by  the  consent  of  the  parties  thereto.  It 
is  but  a  circumstance,  and  taken  in  connection  with  other 
facts  which  could  readily  be  imagined,  might  be  entirely 
controlling  on  the  question  of  surrender;  but  the  other 
facts  no  where  appeared,  which  is  probably  the  reason  the 
court  added  that  the  faot  mentioned  in  the  instruction 
would  not  of  itself  be  sufficient  to  constitute  a  surrender. 

In  a  civil  action,  where  evidence  is  submitted  which 
tends  to  prove  a  feet  in  controversy,  a  jury  may  find  the 
fact  from  such  evidence,  if  they  think  proper,  and  the  court 
cannot  deny  them  that  right.  It  is  therefore  manifest  that 
the  court  sought  to  attach  entirely  too  much  importance  to 
the  delivery  of  the  keys  of  the  building  to  the  plaintiflf  and 
his  attempt  to  re-let  tiie  premises.  The  legal  effect  of  those ; 
acts  depended  very  much  with  what  intent  the  keys  were  1 
delivered  to  the  plaintiff,  and  with  wTiat  intent,  and  for  j 
what  purpose,  he  accepted  the  same.  The  defendants  had 
abandoned  the  premises  at  that  time,  and  no  doubt  were 
anxious  to  surrender  the  same,  but  they  could  not,  without 
the  plaintiff's  consent,  relieve  themselves  from  liability 
under  the  lease;  and  the  plaintiff's  words  at  the  time  he 
received  the  keys  are  the  only  evidence  in  the  case  on  that 
subject.  He  then  expressly  informed  Mr.  Pringle  that  he 
would  not  release  the  defendants,  and  that  he  would  hold 
them  for  the  rent,  and  that  the  keys  were  subject  to  their 
order. 

The  court  gave  this  instruction  to  the  jury:  "If  the 
lease  was  surrendered  up  and  canceled  by  the  parties  with 
their  mutual  consent,  then  the  plaintiff  cannot  recover  in  * 
this  action  for  any  rent  after  such  cancellation."  The  giving 
of  this  instruction  was  error  for  the  same  reasons  presented 
in  discussing  the  first  exception.  As  an  abstract  proposi- 
tion of  law,  it  is  correct,  but  there  was  no  evidence  what- 
ever before  the  jury  that  would  authorize  it 
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The  court  also  gave  this  instruction:  ''I  instruct  you 
that  it  is  not  necessary  that  the  lease  should  actually  he 
surrendered  up  and  cancelled,  but  you  may  find  this  from 
the  acts  and  the  intentions  of  the  parties,  and  their  con- 
duct in  relation  to  the  same."  This  instruction  was  mi^ 
leading  for  the  same  reasons  as  the  first  and  third,  and 
also  for  another  reason?  it  virtually  invited  the  jury  to 
enter  the  field  of  speculation,  and  to  conjecture,  if  they 
could,  some  cause  for  annulling  plaintiff's  lease.  There 
were  no  acts  of  the  parties  in  evidence  from  which  said 
conclusion  could  have  been  drawn,  and  there  was  no  way 
that  the  intentions  of  the  parties  could  be  known,  other 
than  from  what  they  did  and  said.  Besides,  the  intentions 
of  the  party  on  one  side  would  not  have  been  enough.  To 
constitute  a  surrender,  both  must  have  concurred  in  the  act 
The  court  further  instructed  the  jury  as  follows:  "I 
instruct  you  that  if  you  find  from  the  evidence  that  the 
plaintiff  did  take  possession  and  receive  the  keys,  it  was 
then  the  duty  of  the  plaintiff  to  rent  the  building,  if  he 
had  the  opportunity  to  do  so,  and  receive  the  rent  and  give 
\  the  defendants  credit  for  the  amount  received."  Upon  the 
( argument  in  this  court,  counsel  for  respondent  was  unable 
to  cite  a  single  authority  to  sustain  this  instruction;  and 
it  is  not  apparent  to  us  under  the  facts  in  the  case  how 
such  a  duty  on  the  part  of  the  landlord  could  originate. 
So  far  as  appears,  the  defendants  abandoned  said  premises 
wrongfully  and  without  cause.  The  plaintiff,  as  a  prudent 
landlord,  was  not  bound  to  refuse  to  care  for  his  premises, 
nor  was  he  bound  to  accept  another  as  his  tenant  who  was 
•  not  satisfactory  to  him.  The  defendants  had  every  oppor- 
tunity of  thus  protecting  themselves  before  they  abandoned 
the  house,  had  they  thought  proper.  They  could  not  by 
their  own  wrong,  in  abandoning  the  premises,  impose  that 
duty  on  the  plaintiff;  or,  if  he  refused  to  accept  the  keys, 
to  take  the  chances  of  the  serious  deterioration  of  the  prop* 
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erty  by  reason  of  its  being  neglected.  He  was  the  owner, 
and  had  the  right  to  accept  the  keys  for  the  purpose  of 
caring  for  his  property,  without  waiving  his  rights  under 
the  lease. 

The  court  also  gave  to  the  jury  this  instruction:  *'I 
instruct  you  that  if  you  should  find  that  the  lease  was  not 
terminated  or  cancelled,  and  the  plaintiff  took  possession 
of  the  premises  and  received  the  keys,  and  that  responsible 
parties  made  him  a  bona  fide  offer  to  rent  the  building,  and 
that  plaintiff  refused  to  rent  the  building,  then  the  plaintiff 
can  only  recover  the  difference  between  the  rent  stipu- 
lated in  the  lease  and  the  amount  for  which  the  premises 
could  have  been  rented."  Much  of  what  was  said  in  re- 
lation to  instruction  five  is  also  applicable  here.  If  the 
plaintiff  had  accepted  a  new  tenant,  as  the  authorities  seem  to 
hold  he  might  have  done,  without  effecting  a  surrender  of  the 
premises,  he  was  not  bound  to  do  so.  {Req>ini  v.  Porta,  89 
Cal.  464 ;  23  Am.  St.  Rep.  488.)  Yet  if  he  did  re-let  them,  the 
measure  of  his  recovery  would  be  the  difference  between  the  two 
sums.  {WinarU  v.  Hmes,  14  Daly,  187.)  But  there  was 
manifestly  no  legal  duty  resting  on  the  plaintiff  to  re-let 
the  premise^.  He  had  the  defendants  as  his  tenants  under 
a  valid  lease,  and  we  know  of  no  law  that  would  enable 
them  without  the  consent  of  the  plaintiff,  to  repudiate  their 
contract,  and  to  exact  a  release  from  the  plaintiff,  and  com- 
pel him  to  accept  another  tenant  in  their  stead. 

For  the  reasons  indicated  in  this  opinion,  the  judgment 
must  be  reversed,  and  a  new  trial  ordered. 
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,|:«g|  L.  W.  WALLACE  v.  8.  B.  BAISLEY. 

^  §7^1  OoifFLAinr  Ain>  Answsb — Immaterial  Issuk — Judoxeiit  oh  PLSADnros.— 
Where  the  only  issue  in  a  caae  ia  raised  by  a  denial,  in  the  answer,  of 
immaterial  allegations  in  the  complaint,  without  which  a  complete  cause 
of  action  would  remain,  the  plaintifT  is  entitled  to  a  Judgment  on  the 
pleadings,  as  a  legal  right  which  the  court  cannot  mtume, 

Plkadivob — AMENDMBirrs — DisOMTtON  OF  CouBi. — The  allowance  of  amend- 
ments to  pleadings  and  the  terms  thereof  are  wholly  within  the  discretion 
of  the  trial  courts ;  and  their  decisions  on  those  questions  will  not  be 
reviewed  in  this  court  except  for  an  abuse  of  diacretioil  to  which  an  exce^ 
tion  has  been  properly  taken. 

Baker  county:  M.  D.  Clifford^  Judge. 

Defendant  appeals.    Affirmed. 

This  action  was  originally  commenced  in  the  name  of 
L  R.  Dawson,  as  plaintifif,  but  while  it  was  pending,  the 
plaintiff  died,  and  the  present  plaintiff  was  substituted, 
having  succeeded  to  Dawson's  interest  in  the  action.  The 
complaint  charges  that  at  all  times  therein  alleged,  the 
defendants  E.  Silver  and  S.  B.  Baisley  were  partners  under 
the  firm  name  of  E.  Silver  &  Co.  The  complaint  then 
charges  that  between  the  first  day  of  April  and  the  first 
day  of  November,  1890,  I.  Lang,  E.  Lang,  L.  Lang,  and 

Lang,  who  were  then  and  are  now  partners  under  the 

firm  name  of  Lang  &  Co.,  sold  and  delivered  to  the  defend- 
ants, at  their  special  instance  and  request,  goods,  wares, 
and  merchandise,  of  the  reasonable  value  in  the  aggregate 
of  three  thousand  and  eighty-five  dollars  and  twelve  cents. 
This  was  followed  by  other  necessary  allegations,  and  then 
various  payments  were  alleged.  The  complaint  contains 
several  other  counts,  but  each  was  in  substance  of  the  same 
tenor,  varying  as  to  time  and  amount.  The  defendant 
Baisley  answered  separately,  but  the  only  issue  tendered 
by  him  was  a  denial  that  he  and  Silver  were  partners  at 
the  times  charged  in  the  complaint,  or  at  any  time.  These 
denials  were  repeated  as  to  each  count    A  jury  was  called, 
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and  the  plaintiff  having  introduced  his  evidence  rested 
his  case.  The  bill  of  exceptions  recites  that  the  defendant 
S.  B.  Baisley  was  called  as  a  witness  to  prove  certain  facts 
tending  to  show  that  a  partnership  did  not  exist  between 
the  defendants.  This  was  objected  to  by  the  plaintiff,  for 
the  reason  that  the  answer  tendered  no  material  issue, 
which  objection  was  sustained  by  the  court,  to  which  an 
exception  was  taken.  The  defendant  Baisley  then  asked 
for  leave  to  amend  his  answer  so  as  to  deny  all  the  material 
allegations  of  the  complaint,  which  the  court  refused ,  but 
no  exception  was  taken  to  this  ruling  of  the  court.  There- 
upon, under  instructions  by  the  court,  the  jury  returned  a 
verdict  for  th^  plaintiff  for  two  thousand  and  eleven  dol- 
lars and  one  cent,  upon  which  judgment  was  duly  entered, 
from  which  this  appeal  was  taken* 

O.  0.  Hblman^  L.  M.  Robinson,  and  J.  L.  Rand,  for  Ap- 
pellant. 

W.  F.  Butcfier,  for  Respondent 

Stkahan,  C.  J. — ^The  exception  to  the  court's  ruling 
excluding  Baisley's  evidence  in  relation  to  the  non-existence 
of  the  partnership,  cannot  be  sustained.  The  answer,  by 
not  denying,  admitted  the  sale  and  delivery  of  the  goods 
to  the  defendants,  as  well  as  their  value.  The  issue  taken, 
therefore,  on  the  allegation  of  partnership  between  Silver 
and  Baisley  at  the  time  of  the  sale  and  delivery  of  the 
goods,  was  entirely  immaterial  That  allegation  might 
have  been  stricken  from  the  complaint,  and  a  good  cause 
of  action  would  have  remained.  This  stood  confessed  by 
the  answer;  and  the  question  of  partnership,  no  difference 
what  view  the  jury  might  have  taken  of  it,  could  not  have 
affected  or  changed  the  result;  the  plaintiff  would  still 
have  been  entitled  to  recover  on  the  pleadings  as  they 
stood.  ( WhitweU  v.  Thomas,  9  CaL  499 ;  Hunter  v.  Martin^ 
57  Cal.  365;  Wood  v.  Hmry,  40  N.  Y.  124;  Loper  v.  Wdch, 
3  Duer,  644;  MiUard  v.  Thorn,  56  N.  Y.  402.) 
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These  authorities  also  dispose  of  the  other  exception. 
The  plaintiflF's  cause  of  action  being  admitted  by  the 
answer,  the  court  could  not  have  done  otherwise  than  to 
direct  a  verdict  for  the  plaintiff.  There  was  nothing  for 
the  jury  to  find.  Under  the  state  of  the  pleadings,  the 
plaintiff  was  entitled  to  a  judgment  as  a  legal  right  which 
the  court  could  not  have  refused. 

The  defendant  also  suggested  on  the  argument  his  right 
to  amend,  but  that  question  is  not  before  us,  no  exception 
having  been  taken  to  the  ruling  of  the  trial  court  We 
have  constantly  encouraged  the  practice  of  allowing  amend- 
ments liberally,  so  as  to  enable  the  parties  while  in  court 
to  have  their  differences  settled  and  determined;  but  the 
allowance  of  such  amendments,  and  on  what  terms,  are 
wholly  with  the  trial  court,  subject  to  review  here  in  case 
such  discretion  is  abused;  but  it  would  be  going  beyond 
all  precedent  to  reverse  the  judgment  of  the  court  below  for 
refusing  to  permit  an  amendment,  when  the  proposed 
amendment  was  not  made  out  and  submitted  to  the  court, 
and  when  no  exception  was  taken  to  the  court's  ruling 
denying  it. 

The  judgment  appealed  from  must  therefore  be  affirmed. 
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OREGON  RAILWAY  <fe  NAVIGATION  00.  v.  E.  R. 

SWINBURNE  BT  AL. 

WuTTSir  IvBTKoman — DATB--DELiyKBT~IiiTEiiT  OF  PABnaB.~ITiileaB  there 
Ib  something  to  indicate  a  different  intention,  a  written  instniment  takes 
effect  from  its  delivery,  and  not  from  its  date ;  but  where  it  appean  from 
the  langoage  of  the  instroment  that  it  wlis  intended  to  cover  a  certain 
period,  or  to  incar  a  certain  liability,  although  anterior  to  its  actoal  deliv- 
ery, it  will,  when  delivered,  relate  back  and  take  effect  aooording  to  its 
terms  and  the  intention  of  the  parties.  « 

Aocottut  Statsd — Plsadiitg. — If  a  party  to  an  action  intends  to  raly  upon  a 
statement  of  account  as  oonclusiye  of  what  is  duo  from  tba  opposite  pait^ , 
it  must  be  pleaded  as  an  account  stated* 
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PxnrczPAL  AHD  Aesirr — Authobitt  op  Aokbtt. — Before  paitiee  can  bebotmd 
by  the  acts  or  declarations  of  one  professing  to  be  their  agent,  his  authorit/ 
as  sach  agent  must  be  shown. 

OovBTBucnoir  or  Bonn — RAiutoADs — Bioht  of  Wat. — In  an  action  on  a 
bond  conditioned  for  the  payment  to  a  railroad  company  of  all  reasonable 
■nms  of  money  by  it  paid  out  in  securing  a  right  of  way,  depot  grounds, 
and  terminal  fleunlities  for  a  line  of  railway  between  two  points,  it  was 
held :  (a)  that  the  obligors  are  not  liable  for  a  certain  sum  in  gross  for  the 
whole  right  of  way,  etc.,  but  only  for  such  several  sums  as  are  reasonable 
in  each  instance  where  it  was  necessary  to  expend  them  for  that  purpose ; 
(5)  that  the  award  of  the  arbitrators  in  contested  cases  about  the  right  of 
way,  is  competent  evidence  of  the  reasonableness  of  the  amounts  paid  in 
those  cases:  and  (e)  that  the  bond  does  not  indemnify  the  company  for 
money  expended  in  criminal  prosecutions  arising  out  of  disputes  about 
the  right  of  way. 

Morrow  county:  W.  L.  Bbadshaw,  Judge. 
Plaintiff  appeals.    Reversed. 
Zera  Snow,  for  Appellant 
A.  8.  Bennett,  for  Respondent 

Bban,  J. — This  is  an  action  brought  by  plaintiff  against 
about  eighty  residents  of  Morrow  county  to  recover  a  sum  of 
money  claimed  to  be  due  upon  a  bond,  which  was  executed 
by  the  defendants  to  reimburse  the  plaintiff  for  moneys 
expended  by  it  in  procuring  rights  of  way  for  the  Heppner 
branch  of  plaintiff's  railroad,  from  Willows  Junction  to 
Heppner,    The  bond  is  as  follows: — 

"Know  all  men  by  these  presents:  That  we  (here  fol- 
lows a  list  of  the  signatures  to  the  bond),  of  the  county  of 
Morrow  and  state  of  Oregon,  are  held  and  firmly  bound 
unto  the  Oregon  Railway  &  Navigation  Company,  a  pri- 
vate corporation  organized  and  existing  under  the  laws  of 
the  state  of  Oregon,  in  the  penal  sum  of  thirty  thousand 
dollars,  for  the  payment  of  which  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  executors,  and  admin- 
istrators, jointly  and  severally,  firmly  by  these  presents. 
Signed  with  our  hands  and  sealed  with  our  seals  this  four- 
teenth day  of  April,  1888.  The  condition  of  the  above 
obligation  is  such,  that,  whereas  the  Oregon  Railway  &  Nav- 
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igation  Company  has  agreed  to  construct,  equip,  and  have 
in  operation  on  or  prior  to  the  first  day  of  January,  1889, 
a  branch  line  of  railway,  starting  from  some  point  on  its 
main  line  on  the  Columbia  river,  at  or  near  the  mouth  of 
Willow  creek,  in  Oregon,  and  running  to  the  town  of  Hepp- 
ner,  in  Morrow  county,  via  the  town  of  Lexington,  and  to 
establish  and  maintain  all  necessary  shipping  facilities  at 
the  town  of  Lexington,  the  town  of  Hepfmer,  and  o4her 
convenient  points  along  the  line  of  said  road;  and,  to  that 
end,  to  procure  lands  for  right  of  way,  depot  grounds,  and 
terminal  facilities  along  the  line  of  said  road,  and  to  pay 
such  sums  as  may  be  required  for  such  purposes,  and  a^  shall 
be  reasonable^  on  condition  that  the  amount  so  exp^ided 
shall  be  re-paid  to  it,  the  said  company;  now,  theref(»e,  if 
the  said  company  shall,  in  all  respects,  build,  equip,  and 
maintain  its  said  line  of  road  with  stations  and  shipping 
facilities  within  the  time  above  specified,  and  do  all  acts 
requisite  and  necessary  in  the  premises;  and  the  parties  of 
the  first  part  shall,  upon  the  performance  of  said  under- 
taking, pay  the  said  company,  well  and  truly,  or  cause  to 
be  paid  to  the  said  company,  aU  reasonable  sums  of  money 
by  it  paid  out  in  the  matter  of  securing  a  right  of  way, 
depot  grounds,  and  terminal  facilities  for  said  line  of  rail- 
way, these  presents  shall  be  vmd,  otherwise  to  be  and  remain 
in  full  force  aiul  virtue.'' 

The  plaintiff,  having  complied  with  the  conditions  of 
the  bond  on  its  part,  and  paid  out  and  expended,  as  it 
alleges,  the  reasonable  sum  of  twenty-four  thousand  nine 
hundred  and  thirty-three  dollars  and  seventy-two  cents  in 
securing  lands  for  right  of  way,  depot  grounds,  and  termi- 
nal facilities,  only  seventeen  thousand  one  hundred  and 
four  dollars  and  thirty  cents  of  which  has  been  repaid  to 
it,  brings  this  action  to  recover  the  balance  of  such  expend- 
iture. A  trial  before  a  jury  resulted  in  a  verdict  and  judg- 
ment in  plaintiff's  favor  for  the  sum  of  one  thousand  and 
sixty-six  dollars,  from  which  it  brings  this  appeal,  assign- 
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ing  error  in  the  admission  and  exclusion  of  testimony,  and 
instructions  to  the  jury.  These  assignments  of  error  can 
be  most  conveniently  considered  in  the  order  in  which  they 
are  presented  in  the  brief. 

The  bond  upon  which  the  suit  is  brought,  seems  to  have 
been  the  result  of  negotiations  between  the  plaintiff  and 
the  citizens  of  Heppner  and  vicinity,  looking  to  the  con- 
struction and  operation  of  a  branch  railway  line  from  its 
main  line  to  that  place.  After  various  public  meetings  in 
Heppner,  held  for  the  purpose  of  considering  the  matter 
and  devising  ways  and  means  to  obtain  a  railroad  from 
Heppner  to  the  Columbia  river,  there  to  connect  with 
plaintiff's  road,  at  which  meetings  some  of  the  defendants 
were  present — but  just  who  does  not  appear — it  was  finally 
understood  that  if  the  necessary  land  for  right  of  way,  depot 
grounds,  and  terminal  facilities  should  be  provided  or  paid 
for  by  the  citizens,  the  plaintiff  would  construct  the  road; 
and  to  carry  out  this  understanding,  the  bond  was  prepared 
and  the  signatures  of  defendants  procured  by  various  citi- 
zens of  Heppner;  but  just  the  time  of  its  execution  and 
delivery  is  uncertain  from  the  evidence,  and  may  have 
been  as  late  as  "from  two  weeks  to  two  months  after  its 
date";  but  in  the  mean  time,  and  while  the  signatures  were 
being  obtained,  and  pending  delivery  of  the  bond,  prepara- 
tions for  the  work  of  construction  of  the  road  had  begun, 
and  some  rights  of  way  obtained  and  paid  for  by  plaintiff 
before  the  final  delivery  of  the  bond. 

It  is  insisted  by  defendants,  and  was  so  held  by  the  court 
below,  that  there  is  no  liability  on  their  part  for  any 
expenditure  made  by  plaintiff  in  procuring  rights  of  way, 
depot  grounds,  or  terminal  facilities  prior  to  its  actual 
delivery  of  the  bond,  although  paid  out  and  expended  by 
plaintiff  after  its  agreement  or  understanding  with  the 
citizens  of  Heppner  and  after  the  date  of  the  bond. 

Unless  there  is  something  to  indicate  a  different  inten- 
tion, a  deed  or  instrument  in  writing  speaks  and  takes  effect 
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from  the  date  of  delivery,  and  not  from  its  date;  but  where 
it  appears  from  the  language  of  the  instrument  that  it  was 
intended  to  cover  a  certain  period  or  incur  a  certain  liability, 
although  anterior  to  its  actual  delivery,  it  will,  when  deliv- 
ered, relate  back  and  take  effect  in  accordance  with  its 
terms  and  the  intention  of  the  parties.  {JBtna  Life  In^  Co. 
V.  American  Surety  Co.  34  Fed.  Rep.  291;  IhweB  v.  Edes,  13 
Mass.  177;  Hatch  v.  AiUeborough,  97  Mass.  533.) 

By  the  bond  in  this  case,  defendants  agreed,  if  the  plain- 
tiff should  comply  with  the  terms  of  the  bond  on  its  part, 
to  pay,  or  cause  to  be  paid  to  it, ''  all  reasonable  sums  of 
money  by  it  paid  out  in  the  matter  of  securing  a  right  of 
way,  depot  grounds,  and  terminal  facilities "  for  the  road 
from  Willow  to  Heppner.  The  manifest  effect  of  this  stipu- 
lation or  provision,  when  construed  in  the  light  of  the 
.  circumstances  surrounding  the  execution  of  the  bond,  the 
object  to  be  accomplished,  and  the  evident  design  and 
intention  of  the  parties,  is  to  make  the  defendants  liable 
for  a  reasonable  sum  paid  out  by  plaintiff  in  procuring  the 
right  of  way,  depot  and  terminal  grounds  after  the  date  of 
the  bond,  whether  before  or  after  its  formal  delivery.  By 
the  terms  of  the  contract,  plaintiff  was  to  construct  and 
build  a  branch  line  of  road  from  a  point  intersecting  its 
main  line  at  Willows  to  the  town  of  Heppner,  and  defend- 
:  ants  were  to  defray  all  reasonable  expenses  attached  to  the 
procurement  of  the  right  of  way,  depot  grounds,  and  termi- 
nal facilities  for  such  line;  and  as  an  obligation  on  their 
part  to  do  so,  the  bond  was  executed.  When,  therefore, 
the  bond  was  delivered,  it  related  back  and  covered  such 
'  expenditures  within  its  terms  as  were  made  after  its  date, 
.  although  before  the  formal  delivery.  We  think,  therefore, 
the  court  erred  in  holding  that  defendants  were  only  liable 
for  expenditures  made  after  the  formal  delivery  of  the  bond. 

Plaintiff  claims  that  the  court  erred  in  ruling  and  hold- 
ing that  the  measure  of  defendants'  liability  under  the 
i  bond  is  the  reasonable  sum  paid  for  each  particular  right 
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of  way,  and  not  a  reasonable  amount  in  gross  for  the  entire 
right  of  way.  This,  it  seems  to  us,  is  the  proper  construc- 
tion of  the  bond,  and  the  true  measure  of  defendants' 
liability.  The  conditions  of  the  bond  are  not  for  the  pay- 
ment of  a  gross  sum,  which  shall  be  reasonable  for  the 
entire  right  of  way,  but  the  repayment  to  plaintiff  of  such 
sums  as  it  shall  be  required  to  pay  for  that  purpose,  and  as 
shall  be  reasonable.  It  is  not  an  agreement  on  behalf  of 
defendants  to  pay  plaintiff  the  reasonable  value  of  a  right 
of  way,  depot  grounds,  and  terminal  facilities,  but  is 
a  contract  of  indemnity,  and  an  agreement  to  repay  to 
plaintiff  such  reasonable  sums  as  it  may  be  required  to 
expend  for  that  purpose.  The  defendants  are,  therefore, 
only  liable  for  such  sums  as  plaintiff  was  required  to 
expend  for  the  purpose  specified,  and  then  only  in  the 
amount  that  may  be  reasonable  in  each  particular  instance. 
•  The  contract  between  plaintiff  and  Penland,  Bishop,  Mor- 
row, and  Cunningham  was  not  competent  evidence  in  the 
case.  It  was  an  independent  contract  between  plaintiff 
and  those  parties;  and  although  they  may  have  procured 
the  bond  in  suit  to  be  executed  and  delivered  in  pursuance 
of  the  agreement,  the  defendants'  liability  is  measured  by 
the  terms  of  the  bond,  and  not  the  preliminary  agreement 
Nor  was  it  competent  evidence  as  one  of  the  surrounding 
circumstances  in  the  light  of  which  the  bond  is  to  be  con- 
strued ;  for  it  does  not  appear  that  defendants  knew  at  the 
time  the  bond  was  executed  of  the  existence  of  the  agree- 
ment, or  that  it  was  being  executed  in  pursuance  of  any 
such  an  agreement. 

In  two  or  three  instances  the  defendants  claitaed  that 
the  amounts  paid  by  plaintiff  were  unreasonable.  To  rebut 
this  claim,  plaintiff  offered  to  show  that  the  prices  paid  by 
it  were  fixed  l)y  arbitration  between  the  land  owners  and 
the  company,  but  the  court  refused  to  admit  such  evidence. 
By  the  agreement  between  the  plaintiff  and  defendants, 
plaintiff  was  to  obtain  and  pay  for  the  right  of  way  in  the 
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first  instance,  and  defendants  were  to  reimburse  it  for  all 
reasonable  sums  so  paid  for  that  purpose.  By  their  agree- 
ment, the  defendants  must  be  considered  to  have  impliedly 
consented  that  plaintiff  might  resort  to  the  means  usually 
employed  in  such  cases,  in  determining  the  amount  to  be 
paid  for  rights  of  way;  and  if  in  so  doing,  a  bona  fide  dis- 
pute between  it  and  a  land  owner  was  in  good  faith  sub- 
mitted to  arbitration,  the  award  of  the  arbitrators  was,  we 
think,  competent  evidence  on  the  question  of  the  reasona- 
bleness of  the  amount  paid  by  plaintiff. 

There  was  no  error  in  ruling  and  holding,  under  the 
pleadings  in  this  case,  that  the  account  offered  and  received 
in  evidence  in  behalf  of  plaintiff,  did  not  have  the  effect  of 
an  account  stated.  There  was  no  ^ted  account  pleaded, 
but  the  plaintiff  in  its  pleadings  relies  upon  the  liability  of 
defendants  under  the  terms  of  the  bond.  In  order  to 
become  available  as  a  stated  account,  it  must  be  so  pleaded^ 
( Bump  V.  Cooper,  20  Or.  527.) 

Plaintiff  sought  to  charge  the  defendants  with  six  hun- 
dred dollars  paid  one  Keithley  for  property  in  Heppner, 
not  used  by  it  as  a  right  of  way,  or  for  depot  grounds,  or 
terminal  facilities,  and  also  for  three  hundred  dollars 
expenses  incurred  by  it  in  criminal  proceedings  growing 
out  of  a  controversy  with  some  land  owner  along  the  road, 
but  the  court  held  that  neither  of  these  amounts  was  prop- 
erly chargeable  against  the  defendants.  This  was  mani- 
festly correct.  Defendants  were  under  no  obligations  to 
pay  for  property  purchased  by  plaintiff  unless  necessary 
for  right  of  way,  depot  grounds,  or  terminal  facilities,  nor 
did  they  agree  to  reimburse  plaintiff  for  expenses  incurred 
in  criminal  proceedings.  If  it  undertook  to  go  across 
premises  without  procuring  a  right  of  way,  or  the  owner's 
consent,  and  thereby  involved  itself  and  employes  in  crim- 
inal proceedings,  and  the  costs  and  expenses  incident 
thereto,  it  did  so  on*  its  own  responsibilities,  and  cannot 
hold  these  defendants  liable  for  the  expenses  so  incurred. 
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One  George  Harrington,  appointed  at  some  public  meet- 
ing in  Heppner,  cooperated  with  the  right  of  way  agent  of 
plaintiff  in  purchasing  and  securing  rights  of  way,  but 
there  is  no  evidence  to  show  that  he  was  employed  by  or 
acting  for  these  defendants  with  their  knowledge  or  con- 
sent; and,  therefore,  they  are  not  boui»d  by  his  acts  or 
agreements;  and  although  he  may  have  consented  and 
agreed  to  the  amounts  paid  for  rights  of  way,  his  acts  are 
not  competent  evidence  against  these  defendants. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 


[Filed  June  21,  1892.] 

N.  H.  HOWARD  v.  P.  R.  CONDE. 

GoxrVEBSIOV    OF    PbOPEBTT  —  EXBCUTIOK  —  jTTSTinCATION    OF    Shbbiff — De- 

FXNDAiTT  nr  Wbit. —  In.  an  action  for  the  uon version  of  personal  property, 
when  the  defendant  attempcs  to  justify  as  a  sheriff  levying  on  the  prop- 
erty as  that  of  a  third  party,  his  answer,  to  he  sufficient,  must  all^e  that 
the  property  taken  belonged  to  the  defendant  in  the  execution. 

VsBDicT  OF  Sheriff's  Jubt — Indemvifting  Bond — Cumulative  Remedy. — 
The  remedy  of  the  claimant  of  personal  property,  on  a  bond  indemnifying 
a  sheriff  for  selling  the  property  on  execution  notwithstanding  the  verdict 
of  a  sheriff's  jury,  is  cumulative,  and  does  not  take  away  the  claimant's 
right  of  action  for  the  wrongful  seizure  of  his  property. 

Baker  county:  M.  D.  Clifford,  Judge. 

Defendant  appeals.    Affirmed. 

The  complaint  in  this  case  is  in  substance  as  follows: 
That  on  the  seventeenth  day  of  August,  1891,  at  Baker 
county,  state  of  Oregon,  the  plaintiff  was  owner,  and  ever 
since  has  been  entitled  to  the  possession  as  owner,  of  a  cer- 
tain milch  cow,  of  the  value  of  thirty  dollars;  of  a  certain 
account  due  her  for  board  from  J.  H.  Agee,  of  the  value  of 
fifteen  dollars;  of  a  certain  account  due  her  for  board  from 
W.  R.  Grimes,  of  the  value  of  five  dollars;  of  a  certain 
account  due  her  for  board  from  Jay  Stillwell,  of  the  value 
-r  twenty-four  dollars;  of  a  certain  account  due  her  for 
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board  from  one  John  Wright,  of  the  value  ci  forty  dollars; 
of  a  certain  account  for  board  due  her  from  F.  M.  Vernon^ 
of  the  value  of  twenty  dollars;  of  a  certain  account  due 
her  for  board  from  one  W.  Lindsey,  of  the  value  of  ten 
dollars;  of  a  certain  account  due  her  from  one  R.  H. 
Simons,  of  the  value  of  two  dollars  and  fifty  cents;  and 
of  an  account  due  her  for  board  from  one  H.  H.  Strattont 
of  the  value  of  twenty-five  dollars;  that  the  aggregate  value 
of  said  cow  and  accounts  was  upon  said  day  the  sum  of 
two  hundred  and  eighteen  dollars  and  seventy-five  cents; 
that  on  the  seventeenth  day  of  August,  the  said  defendant, 
in  Baker  county,  Oregon,  wrongfully  took  said  cow  from 
the  possession  of  the  plaintiff, 'and  did  wrongfully  take 
possession  of  the  said  sums  of  money  and  accounts  due 
her  as  aforesaid;  that  on  the  eighteenth  day  of  August, 
1891,  at  said  county  and  state,  the  plaintiff  demanded  posses- 
sion of  all  the  said  property  from  the  defendant,  but  that  the 
defendant  refused  to  deliver  any  part  of  the  same  to  plain- 
tiff, and  did  on  and  between  said  date  and  the  eleventii  day 
of  November,  1891,  wrongfully  sell  said  cow,  and  did  wrong- 
fully collect  all  of  said  accounts  aforesaid  due  to  the  plain- 
tiff, and  convert  the  proceeds  of  said  sale  and  the  amounts 
due  plaintiff  on  said  account  to  his,  the  defendant's,  own 
use;  that  thereby  the  plaintiff  was  and  is  damaged  in  the 
sum  of  two  hundred  and  eighteen  dollars  and  seventy-five 
cents.  Wherefore,  the  plaintiff  demands  judgment  against 
the  defendant  for  the  sum  of  two  hundred  and  eighteen 
dollars  and  seventy-five  cents,  and  for  the  costs  and  dis- 
bursements of  this  action. 

After  denying  each  material  allegation  of  the  complaint, 
the  answer  contains  the  following  further  and  separate 
defense:  "That  at  all  the  times  and  dates  mentioned  in 
plaintiff's  complaint,  and  for  a  long  time  prior  thereto, 
defendant  was  and  still  is  the  duly  qualified  and  acting 
sheriff  of  Baker  county,  Oregon;  tliat  on  the  twelfth  day 
of  August,  1891,  this  defendant,  as  sheriff  aforesaid,  duly 
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and  regularly  received  an  esceoution  issued  out  of  the  cir- 
cuit court  of  the  state  of  Oregon  for  the  county  of  Baker, 
commanding  this  defendant,  as  said  sheriff,  that  out  of  the 
property  of  one  E.  G.  Howard,  the  defendant  in  said  writ, 
he  make  the  sum  of  three  hundred  and  eighty-two  dollars 
and  ninety-four  cents  with  certain  costs  and  disbursements; 
that  said  execution  was  regular  on  its  face,  and  in  every 
way  regular  and  mandatory  upon  this  defendant,  a  copy  of 
which  execution  is  hereunto  annexed  and  marked  *  Exhibit 
A';  that  thereafter,  and  by  virtue  of  said  execution,  this 
defendant  as  sheriff,  levied  upon  and  sold  the  said  cow  in 
the  plaintiff's  complaint  set  forth  as  the  property  of  the 
said  E.  G.  Howard,  the  defendant  in  the  said  execution;  and 
did,  also,  as  sheriff  aforesaid,  duly  and  regularly  garnishee 
J.  H.  Agee  for  the  sum  of  fifteen  dollars,  due  from  said 
Agee  to  said  E.  G.  Howard,  defendant  in  said  writ,  and 
that  said  Agee,  on  the  seventeenth  day  of  August,  1891, 
duly  answered  said  garnishee  process,  that  he  owed  the 
said  E.  G.  Brown  five  dollars;  that  by  virtue  of  said  exe- 
cution aforesaid,  defendant  as  sheriff  aforesaid,  duly  gar- 
nisheed  W.  R.  Grimes  as  a  debtor  owing  said  E.  Q.  Howard, 
and  that  said  W.  R.  Grimes  duly  answered  that  he  was 
indebted  to  said  E.  G.  Howard  in  the  sum  of  five  dollars ; 
that  by  virtue  of  said  execution  aforesaid,  this  defendant, 
as  sheriff  aforesaid,  duly  garnisheed  D.  B.  Lyons,  and  that 
said  D.  B.  Lyons  duly  answered  said  garnishee  process  that 
he  was  owing  the  said  E.  G.  Howard  the  sum  of  ten  dollars." 
The  answer  then  sets  up  a  number  of  other  like  garnish- 
ments, the  aggregate  amount  of  which  is  one  hundred  and 
thirty-one  dollars  and  eighty  cents,  and  then  proceeds: 
''That  all  said  persons  above  named  under  and  by  virtue 
of  said  garnishee  proceedings,  voluntarily  paid  to  this 
defendant  as  sheriff  the  respective  sums  above  set  forth, 
the  same  being  money  due  and  owing  said  E.  G.  Howard, 
and  not  otherwise;  and  the  above  named  are  respectively 
the  identical  persons  and  amounts  mentioned  and  set  forth 
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in  plaintiff's  complaint,  all  of  which  said  sums  and  amounts 
this  defendant,  as  sheriff  as  aforesaid,  by  virtue  of  his  writ 
aforesaid,  duly  returned  with  said  writ,  and  that  the  whole 
thereof  was  paid  over  to  the  plaintiffs  in  said  writ,  and  that 
the  above  are  the  facts  and  doings  of  which  the  plaintiff 
complains  in  this  action. 

"  For  another  and  separate  defense,  the  defendant  alleges 
that  on  the  eighteenth  day  of  August,  1891,  and  after  all  of 
said  garnishee  proceedings  were  had,  the  plaintiff  gave 
notice  in  writing  that  she  claimed  the  cow  levied  upon,  as 
well  as  the  sums  severally  garnisheed ;  that  thereafter  such 
proceedings  were  had  by  virtue  of  said  execution  and  notice 
that  a  sheriff's  jury  was  duly  empaneled  in  the  regular  wdy 
to  try  the  validity  of  such  claims  respecting  the  said  cow 
and  accounts;  and  upon  the  trial  thereof,  a  verdict  was 
rendered  for  the  said  claimant  for  the  said  cow,  and  for 
certain  of  the  accounts  set  forth  in  plaintiff's  complaint, 
aggregating  seventy-two  dollars  and  fifty  cents,  and  not 
more."  The  answer  further  alleges  that  after  the  rendition 
of  said  verdict,  the  plaintiffs  in  the  execution  duly  made 
and  executed  their  undertaking  in  all  things  sufficient,  and 
tendered  the  same  to  this  defendant,  as  by  law  in  such  case 
made  and  provided,  the  said  undertaking  being  in  writing, 
with  two  sufficient  sureties,  residents  and  householders  of 
the  state  of  Oregon,  wherein  and  whereby  they  undertook 
to  indemnify  the  plaintiff  herein  against  all  damages,  costs, 
and  disbursements  by  virtue  of  the  sale  and  disposal  of 
said  property  under  and  by  virtue  of  said  execution,  which 
undertaking  was  duly  returned  by  the  defendant  with  said 
execution,  and  that  the  same  is  now  and  has  been  ever 
since  the  eleventh  day  of  November,  1891,  the  property  of 
the  plaintiff,  and  for  her  sole  use  and  benefit. 

The  plaintiff  demurred  to  each  of  the  separate  defenses, 
which  demurrer  was  sustained  by  the  court.  A  trial  resulted 
in  a  verdict  for  the  plaintiff  in  the  sum  of  two  hundred  and 
eighteen  dollars  and  seventy^five  cents,  upon  which  judg- 
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ment  was  duly  entered,  from  which  the  defendant  appeals. 
M.  L.  Olmsteadf  and  H.  E.  Courtney,  for  Appellant. 
IL  8.  Anderson,  and  C  W.  Manville,  for  Respondent. 

Stbahan,  C.  J. — ^The  only  error  complained  of  on  this 
appeal  is  the  ruling  of  the  court  helow  sustaining  the 
demurrer  to  the  new  matter  in  the  defendant's  answer;  and 
to  that  our  attention  will  be  directed. 

The  first  separate  defense  is  open  to  criticism,  but  it  is 
not  wholly  without  merit.  It  fails  to  allege  that  the  cow 
levied  upon  was  at  the  time  of  the  levy  the  property  of  E. 
G.  Howard,  and  for  that  reason  the  attempted  justification 
as  to  the  cow  fails.  Whether  the  ganashment  by  the  sheriff 
of  persons  whom  the  plaintiff  alleges  were  indebted  to  her, 
and  the  payment  by  them  to  the  sheriff  of  the  sums  which 
they  respectively  admitted  to  be  due  and  owing  to  the 
defendant  in  the  execution,  is  any  injury  to  the  rights  of 
the  plaintiff,  we  need  not  now  consider  or  decide,  because 
both  parties  on  this  trial  have  assumed  that  if  those  per- 
sons were  in  fact  indebted  to  the  plaintiff  in  this  action,  she 
would  be  entitled  to  recover  the  sums  they  paid  the  sheriff, 
and  which  were  applied  on  the  execution  in  his  hands. 
Upon  this  part  of  the  defense  the  sheriff  tenders  an  issue 
that  these  persons  were  indebted  to  E.  6.  Howard,  the 
defendant  in  the  execution;  and  if  the  parties  wish  to  try 
out  the  right  to  the  money  in  that  way,  it  is  not  for  the 
court  to  interfere..  The  first  separate  defense  was  therefore 
insufficient. 

The  other  defense  pleaded  relates  to  the  effect  of  the 
verdict  given  by  a  sheriff's  jury,  and  the  execution  of  the 
undertaking  provided  by  the  code.  By  the  verdict,  only  a 
part  of  the  property  claimed,  to  the  value  of  seventy-two 
dollars  and  fifty  cents,  was  found  to  be  the  property  of  the 
claimant;  but  the  verdict  in  no  manner  identifies  what 
particular  property  belonged  to  the  claimant.  Whether 
the  defendant,  in  the  execution,  was  found  by  the  jury  to 
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be  the  owner  of  the  residue,  we  are  not  informed  by  the 
record  before  ua;  but  whether  he  was  or  not,  may  not  be 
very  material  in  view  of  other  matters  stated  in  the  second 
separate  defense.  The  plaintiff,  in  the  execution,  desired 
to  sell  the  property  notwithstanding  the  verdict,  and  accord- 
ingly gave  the  undertaking  required  by  section  289,  Hill's 
Code.  That  section  makes  it  the  duty  of  the  sheriff,  not- 
withstanding the  verdict,  to  proceed  to  sell  the  property 
seized,  in  satisfaction  of  the  execution,  if  the  plaintiff  tender 
to  him  a  written  undertaking,  executed  by  two  or  m<»e 
good  and  sufficient  sureties,  residents  of  the  state,  and 
householders  or  freeholders  therein,  in  double  the  value  of 
the  property,  to  the  effect  that  he  will  indemnify  the  sheriff 
against  all  damages  and  costs  which  he  may  sustain  in 
consequence  of  the  seizure  and  sale  of  such  property;  and, 
moreover,  that  he  will  pay  to  the  claimant  of  such  property 
all  damages  which  he  may  sustain  in  consequence  of  such 
seizure  and  sale.  This  statutory  undertaking  evidently 
has  a  two-fold  purpose — to  indemnify  (1)  the  sheriff, 
and  (2)  the  claimant;  but  the  statute  has  not  provided 
that  the  execution  and  return  of  the  bond  shall  take  away 
a  claimant's  right  of  action  for  the  wrongful  seizure  of  his 
property.  Therefore,  we  think  that  so  far  as  the  claimant 
is  concerned,  the  remedy  on  the  undertaking  must  be 
regarded  as  cumulative.  The  common  law  right  to  sue 
for  a  wrong  done  to  one's  property,  is  not  taken  away  by 
the  execution  of  the  undertaking,  unless  the  statute  ex- 
pressly so  provides.  This  was  the  rule  adopted  in  Bdkin  v. 
Hilly  53  Mo.  492,  under  a  statute  very  similar  to  ours  in 
this  respect.  And  this  construction  was  followed  in  SUxU 
ez  rd.  V.  McBride,  81  Mo.  349.  It  was  there  held  that,  in 
the  absence  of  statutory  prohibition,  the  claimant  of  prop- 
erty levied  upon  by  a  sheriff,  and  as  to  which  an  indemni- 
fying bond  has  been  given  the  officer,  is  not  restricted  to 
his  remedy  on  the  bond,  but  may  sue  the  sheriff  for  the 
trespass  or  conversion^    The  condition  of  the  statutory 
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undertaking  seems  1<o  imply  as  much.  There  is  a  pro- 
vision in  the  undertaking  for  the  indemnity  of  the  sheriff. 
If  he  cannot  be  sued,  and  is  not  liable  for  taking  the  prop- 
erty of  a  stranger  to  his  writ  and  applying  it  thereon, 
against  what  claim  or  damages  is  he  indemnified?  The 
sheriff's  right  to  indemnity  under  the  bond  only  arises 
after  he  has  paid  the  true  owner  the  damages  sustained 
for  the  wrongful  levy.  Until  the  sheriff  has  been  com- 
pelled to  pay  damages  on  account  of  his  official  acts,  which 
are  entirely  for  the  benefit  of  the  plaintiff  in  the  writ,  he 
has  sustained  no  injury,  and  therefore  could  have  no  cause 
of  action. 

Whether  the  person  whose  property  has  been  unlawfully 
taken  might  sue  directly  on  the  undertaking,  it  is  not 
necessary  now  to  decide,  as  that  case  is  not  before  us.  If 
the  sheriff  is  not  liable  to  the  true  owner  of  the  property 
when  he  wrongfully  takes  it  and  applies  it  to  the  payment 
of  another's  liability,  the  clause  in  the  undertiaking  in  the 
sheriff's  favor  would  never  be  of  any  utility.  No  one  could 
ever  declare  on  that  clause  of  the  bond  except  the  sheriff, 
and  he  only  after  he  had  been  compelled  to  pay  damages 
to  the  true  owner  for  the  wrongful  taking.  In  some  of 
the  states  the  sheriff  is  expressly  exempted  from  liability 
by  positive  law  in  such  case,  but  we  have  no  such  statute 
here. 

In  this  view  of  the  law,  the  court  below  did  not  err  in 
sustaining  the  demurrer  to  the  second  separate  defense. 
There  being  no  other  errors  complained  of,  the  judgment 
appealed  from  must  be  affirmed. 
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ties  and  of  the  subject  matter,  although  erroneous,  is  not  void,  but,  at 

best,  is  only  voidable;  and  is  conclusive  on  the  parties  until  teveised  by 

some  direct  proceeding. 

Baker  county :  M.  D.  Clifford,  Judge. 

Plaintiff  appeals.    AflSrmed. 

M.  L.  Olmstead,  and  H.  E.  Courtney,  for  Appellant 

C  A.  Johns,  for  Respondent. 

Lord,  J. — This  was  a  suit  brought  by  the  plaintiff 
against  the  defendant  for  a  divorce,  on  the  ground  of  deser- 
tion and  adultery.  The  defendant  demurred,  which  being 
overruled,  he  answered  denying  all  the  material  allegations, 
and  set  up  as  a  further  and  separate  defense  that  the  plain- 
tiff and  defendant  were  already  divorced  by  a  decree  of 
the  circuit  court  of  Umatilla  county,  and  attaching  a  copy 
of  the  complaint,  of  the  demurrer  filed  therein,  a  copy  of 
the  findings  of  the  referee,  and  a  copy  of  the  decree  ren- 
dered on  the  same,  all  duly  certified,  etc.,  and  alleging  that 
the  report  of  the  referee  therein  was,  on  motion  of  the 
plaintiff,  by  her  then  attorney  of  record,  in  all  things  and 
respects  confirmed,  and  that  the  said  circuit  court  of  Uma- 
tilla county  then  had  jurisdiction  of  the  parties  to  the  said 
suit,  and  of  the  subject  matter  thereof,  and  asking  for  a 
decree  for  costs  and  disbursements  in  the  present  suit.  To 
this  further  and  separate  defense  the  plaintiff  demurred, 
on  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute any  cause  of  defense  to  the  plaintiff's  suit,  which 
the  court  overruled.  As  the  plaintiff  refused  to  proceed 
further,  a  decree  was  rendered  for  costs  and  disbursements 
in  favor  of  the  defendant.  Was  the  overruling  of  cha 
demurrer  error? 
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The  contention  for  the  appellant  is,  that  the  complaint 
in  the  former  suit  did  not  stcte  a  cause  of  suit,  and,  there- 
fore, the  decree  founded  upon  it  is  null  and  void.  It  is 
always  important  to  discriminate  between  judgments  or 
decrees  that  are  void  and  those  that  are  merely  voidable.  A 
void  judgment  or  decree  is  never  binding,  and  may  be 
disregarded  and  treated  as  a  nullity;  but  a  judgment  or 
decree  which  is  merely  voidable,  is  binding  upon  the  par- 
ties until  reversed  by  some  direct  proceeding.  There  can 
be  no  doubt  that  the  circuit  court  of  Umatilla  county  is 
invested  with  jurisdiction  to  try  and  determine  proceedings 
in  divorce  when  the  parties  are  properly  before  it.  The 
dissolution  of  the  marriage  contract,  or  the  granting  <of  a 
divorce,  is  a  subject  matter  of  which  the  circuit  courts  of 
the  state  have  original  and  exclusive  jurisdiction. 

The  record  discloses  that  the  defendant  in  the  former 
suit  appeared  and  filed  a  demurrer,  which  was  overruled, 
and  that  the  state  was  represented  by  the  district  attorney ; 
that  the  cause  was  referred  to  a  referee  to  take  the  testi- 
mony, and  to  report  the  same  with  his  findings  to  the 
court;  that  thereafter  the  referee  made  his  findings  upon 
the  testimony  and  reported  the  same  to  the  court,  which 
was  confirmed  by  the  court  on  motion  of  the  plaintiflf,  and 
a  decree  for  a  divorce  granted  to  her.  The  court,  there- 
fore, had  jurisdiction  of  the  parties  and  of  the  subject 
matter  of  the  suit;  and  the  decree  which  it  rendered  was 
within  the  jurisdiction  conferred  on  it  by  law.  Such  being 
the  case,  the  rule  of  law  is  well  settled  that  when  a  judg- 
ment or  decree  is  rendered  by  a  court  thus  invested  with 
jurisdiction  of  the  parties  and  subject  matter,  although  the 
judgment  or  decree  rendered  therein  may  be  erroneous,  it 
is  obligatory  until  reversed.  Such  a  decree  cannot  be 
treated  as  a  nullity  merely  because  it  was  improvidently 
made,  or  in  a  manner  not  warranted  by  law.  Whether  we 
should  have  regarded  it  as  our  duty  to  reverse  the  decree 
upon  the  ground  of  the  insufficiency  of  the  facts  to  consti- 
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tute  a  cause  of  suit,  as  now  urged,  had  it  been  brought 
before  us  on  appeal,  is  not  the  question,  as  that  decree 
was  rendered  by  a  court  of  competent  jurisdiction,  having 
jurisdiction  of  the  parties  and  of  the  subject  matter  of  the 
suit 

In  such  case,  it  makes  no  difference  how  egregious  the 
error  committed  by  the  court  in  exercising  its  jurisdiction, 
its  decision  is  valid  and  conclusive  on  the  parties  until 
reversed.  The  case  is  peculiar.  The  plaintiff  in  the  former 
suit  and  the  defendant  therein  are  the  identical  plaintiff 
and  defendant  in  the  present  suit  In  the  former^  as  in 
the  present  suit,  a  divorce  was  sought  Upon  her  petition 
a  divorce  was  granted  to  her,  and  she  now  petitions  the 
same  judge  who  rendered  the  former  decree  for  another 
decree  of  divorce,  and  utterly  ignores  the  former  decree. 
There  is  no  complaint  or  allegation  of  mistake,  or  fraud,  or 
collusion.  It  is  not  a  case  of  collateral  attack  upon  the 
former  decree,  but  an  attempt  to  treat  it  as  a  nullity  to 
secure — as  it  would  seem  by  the  present  suit  for  divorce — 
support  and  alimony  in  addition  thereto.  But  this  is  not 
the  proper  method  to  get  rid  of  that  decree.  If  the  plain- 
tiff was  dissatisfied  with  the  former  decree  by  reason  of 
any  mistake  or  inadvertence,  she  could  have  found  a 
remedy  to  correct  it  or  vacate  it  under  section  102,  Hill's 
Code,  on  a  proper  showing;  or,  if  there  was  any  fraud  or 
colhision  practiced  upon  her  when  the  decree  was  procured,  she 
could  have  resorted  to  equity  to  set  it  asi<Ie,  and  obtained  lier  just 
rights  in  the  premises.  As  was  said  by  Bean,  J.,  in  Motnill 
V.  J/oii-tff,  20  Or.  106;  23  Am.  St  Rep.  101:  "Beyond  the 
methods  provided  by  statute,  courts  possess  inherent 
powers,  to  an  almost  unlimited  extent,  to  redress  wrongs 
by  modifying  or  setting  aside  judgments  obtained  by  fraud 
or  mistake.  But  these  methods  must  be  resorted  to.  They 
give  no  countenance  to  the  idea  that  a  judgment  wrong- 
fully obtained  may  be  completely  ignored."  As  there  is 
no  pretense  in  the  pleadings  of  any  fraud  or  mistake,  the 
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decree  in  the  fonner  suit  operates  as  an  estoppel  against 
the  plaintiff  in  the  present  suit  {Berry  v.  King,  15  Or. 
165.)  As  the  court  below  in  the  former  suit  had  jurisdic- 
tion of  the  parties  and  of  tiie  subject  matter,  it  is  of  no 
consequence  whether  or  not  the  complaint  was  vulnerable 
to  demurrer,  or  how  egregious  the  error  the  court  may 
have  committed  ih  the  exercise  of  its  jurisdiction,  its 
decision  is  valid  and  binding  on  the  parties. 

There  was  no  error  in  overruling  the  demurrer,  and  the 
decree  is  afiGurmed. 


[Filed  Jane  21, 1892.] 

STATE  OF  OREGON  v.  FRED  ZORN. 

Cbudtal  Law— Imsakitt.— In  criminal  actions,  if  it  appear  from  the  eridenoe, 
to  the  satisfiiction  of  the  Jury,  beyond  a  reasonable  doubt,  that  at  the 
time  of  the  commission  of  the  criminal  act  charged  in  the  indictment, 
the  defendant  was  laboring  under  such  a  defect  of  reason,  from  disease  of 
his  mind,  as  not  *o  know  the  nature,  quality,  or  consequences  of  the  act 
he  was  committing,  and  was  unable  at  the  time  to  distinguish  between 
right  and  wrong,  he  is  entitled  to  be  acquitted  on  the  ground  of  insanity. 

Idbh — Dbukkenness — Motive  and  Iktent. —  Drunkenness  of  the  defendant 
in  a  criminal  action  does  not  excuse  him,  but  may  be  considered  by  the 
jury  in  determining  the  purpose,  motive,  or  intent  with  which  he  com- 
mitted the  criminal  act  charged  against  him. 

Umatilla  county:  M.  D.  Clifford,  Judge, 

Defendant  appeals.    Affirmed. 

J,  C.  Leasure,  for  Appellant. 

George  E,  Chamberlain^  attorney-general,  for  Respondent. 

Lord,  J. — ^The  defendant  was  indicted,  tried,  and  con- 
victed of  the  crime  of  murder  in  the  first  degree,  in  shoot- 
ing and  killing  his  wife,  Caroline  Zom.  A  motion  for  a 
new  trial  was  filed,  but  overruled  by  the  court,  and  the 
defendant  was  sentenced  to  be  hanged.  There  are  several 
assignments  of  error  in  the  notice  of  appeal,  but  those 
relied  upon  for  a  reversal  of  the  judgment  relate  wholly  to 
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instructions  excepted  to  as  given  by  the  court,  and  instruc- 
tions asked  by  the  defendant  and  refused  by  the  court 

Before,  however,  proceeding  to  the  consideration  of  these 
alignments  of  error,  there  is  a  preliminary  matter,  as 
regards  practice,  of  considerable  importance,  which  needs 
to  be  adverted  to.  The  bill  of  exceptions  discloses  affirma* 
tively  that  no  objections  were  made  or  exceptions  taken  to 
any  portion  of  the  charge  given  by  the  court  to  the  jury 
until  after  the  verdict  was  returned  into  court,  and  that 
then,  for  the  first  time,  counsel  for  the  defendant  asked 
permission  to  except  to  the  charge,  which  the  court  allowed. 
It  has  been  the  umform  practice  of  this  court  to  require 
that  exceptions  to  instructions  should  be  taken  at  the  time 
of  the  trial,  in  order  that  the  judge  may  have  the  oppor- 
tunity, before  the  jury  retires,  to  correct  any  error  into 
which  he  may  have  fallen.  To  allow  a  party  to  take  his 
chances  upon  a  verdict  on  instructions  given,  without  excep- 
tion, and  afterward,  when  the  verdict  is  adverse  to  him,  to 
challenge  the  correctness  of  such  instructions,  would  need- 
lessly multiply  new  trials  and  reversals.  Had  he  made  his 
objection,  or  taken  his  exception  at  the  time  such  instruc- 
tions were  given,  the  court  might  have  instructed  the  jury 
diflferently  or  obviated  the  objection.  This  court,  in  State  v. 
Dodson,  4  Or.  67,  adopts  the  language  of  the  supreme  court 
of  California,  in  Morgan  v.  Hugg,  5  Cal.  409,  and  holds  that 
"  errors  cannot  be  relied  on  in  the  appellate  court  which 
are  not  taken  advantage  of  and  raised  at  the  trial."  Any 
other  rule,  we  think,  would  be  extremely  inconvenient  and 
seriously  obstruct  the  administration  of  justice.  It  seems, 
however,  that  the  instructions  asked  by  the  defendant  and 
refused  by  the  court  involve  substantially  the  same  ques- 
tions as  are  raised  by  the  instructions  given  by  the  court 
on  its  own  motion,  and  excepted  to,  or  to  which  the  court 
permitted  the  defendant  to  note  his  exceptions  after  verdict 
It  was  evidently  for  this  reason,  and  to  enable  us  to  deter- 
mine whether  any  injustice  w^as  done  the  defendant  by  the 
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inatructions  given,  that  the  court  allowed  the  exceptions, 
and  certified  the  same  to  us,  as  if  they  were  regularly  taken. 
It  is  in  view  of  these  considerations,  and  the  sacredness  of 
life,  that  we  proceed  to  their  examination. 

The  instructions  asked  for  and  refused  were  directed  to 
covering  two,  grounds  of  defense,  namely,  insanity,  as  the 
result  of  delirium  tremens;  and  drunkenness,  as  afiecting 
the  intent  of  the  defendant  in  committing  the  act  If  the 
instructions  given  by  the  court,  to  which  exceptions  were 
allowed,  covered  these  points,  and  instructed  the  jury  cor- 
rectly as  to  the  law,  there  was  no  error.  It  appears  from 
the  testimony  that  immediately  prior  to  the  shooting  of  his 
wife,  the  defendant  had  been  at  Walla  Walla,  a  few  miles 
distant  from  his  home,  for  some  two  weeks,  drinking  much 
of  the  time  to  excess;  that  on  the  evening  prior  to  the  day 
when  he  shot  his  wife,  he  was  seen  by  a  member  of  the- 
police  force,  who  testifies  that  he  was  pretty  well  intoxicated,, 
very  nervous,  and  seemed  to  be  "off  his  base,"  although  the- 
circumstances  detailed  and  the  conversation  that  occurred 
do  not  indicate  any  marked  peculiarities  of  conversation  or 
conduct  other  than  would  be  likely  to  take  place  with  any 
one  in  his  condition.  This  oflScer  says:  "I  knew  he  was 
drinking,  and  he  seemed  to  be  off  his  base,  and  he  repeated 
the  same  question  to  me  and  I  tried  to  change  the  conver- 
sation, and  said,  'are  you  going  home  to-night?'  He  acted, 
rather  strange,  and  started  a  conversation  about  his  family, 
and  said  he  felt  good,  and  that  this  would  be  the  last  drunk; 
that  he  was  going  back  to  his  wife*  He  turned,  after  I  left 
him  on  the  comer,  and  went  down  the  street;  there  was  a 
German  lodging-house  down  there,  and  I  asked  him,  'aint 
you  going  home  to-night?'  and  he  said,  'yes.'" 

Instead  of  going  to  bed,  he  evidently  walked  home,  as 
the  testimony  of  his  step-son  is  to  the  effect  that  he  was  at 
his  own  home  .at  an  early  hour  in  the  morijing,  rapping 
at  his  window  and  asking  to  be  let  in;  that  he  went  into 
his  wife's  room  and  remained  there  some  time;  that  he. ate 
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breakfast  and  dinner,  and  remained  about  the  house  dur- 
ing the  day.  Up  to  this  time  there  is  no  evidence  of  any 
disturbance,  or  quarreling  between  the  defendant  and  any 
member  of  his  family.  In  the  evening,  at  half-past  five  or 
six  o'clock,  his  step-son,  who  was  about  seventeen  years  of 
age,  testifies  that  he  was  in  the  yard,  when  he  heard  three 
shots,  and  shortly  thereafter,  his  mother,  Caroline  Zom, 
came  out  of  the  house,  "in  the  yard,  and  right  by  the 
header  she  fell  down  ";  that  his  grandmother  and  two  little 
sisters  led  her  back  to  the  house;  'Hhey  led  her  in;  she  fell 
down  three  or  four  times  going  in";  that  he  went  for  Mr. 
Richey,  the  sherifi^,  and  the  doctor;  that  his  mother  was 
shot  in  the  breast  and  the  back,  and  that  his  grandmother 
was  shot  in  the  left  shoulder.  There  is  no  testimony 
in  regard  to  the  defendant's  shooting  his  wife,  or  the  cir- 
cumstances under  which  the  shooting  was  done,  except 
the  oral  admissions  of  the  defendant.  Mr.  Richey  testifies 
in  substance  that  when  he  reached  the  house  he  fouivd  the 
•  old  woman  in  the  kitchen,  lying  by  the  stove;  that  Mrs. 
Zorn  was  in  a  bedroom,  and  that  Mr.  Zorn  was  in  bed  in 
the  front  room,  and  his  white  shirt  and  coat  and  pants 
laid  on  the  lounge,  and  his  shoes  were  under  the  stand; 
that  his  face  was  covered  with  blood,  and  one  pillow  was 
blood  all  over.  This  witness  says :  "  I  had  a  pair  of  hand- 
cuffs with  me;  I  slipped  a  handcufi^  onto  one  of  his  hands, 
when  he  said,  'don't  put  that  on,  I  am  shot'  I  said, 
'  where  are  you  shot?'  and  he  said,  *in  the  mouth.'  I  asked 
him  who  done  it,  and  he  said  he  done  it  I  asked  him 
who  shot  the  women,  and  he  said  he  did.  I  asked  him 
how  many  times  he  shot  his  wife,  and  he  said  'twice  in  the 
back/  but  I  found  out  afterwards  he  made  a  mistake;  he 
.  shot  I)or  once  in  the  back  and  once  in  the  breast  He  told 
iiic  that  he  fired  two  shots  at  his  wife  and  one  at  the  old 
lady.  When  asked  what  he  done  the  shooting  for,  he 
stated  he  went  in  the  room  there,  and  that  they  would  not 
let  him  in,  and  he  kicked  the  door  open  and  shot  them," 
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SheriflF  McFarland  testifies:  "I  asked  him  what  he 
had  done  the  shooting  for;  and  he  said  they  would  not  let 
him  in,  was  the  reply  he  made ;  and  then  he  went  on  and 
told  me  the  position  he  was  in  when  he  shot  himself." 
Another  witness  says :  ''  He  just  said  he  kicked  the  door 
in  and  shot  them,  and  went  and  laid  himself  down  in  the 
bed,  and  he  heard  some  one  hollo  outside,  and  he  thought 
some  one  had  come  to  take  him,  or  slioot  him,  and  he 
placed  the  revolver  in  his  mouth  and  shot  himself." 

There  are  several  other  witnesses  who  were  present  upon 
the  evening  of  the  shooting  after  it  occurred,  who  conversed 
with  him  in  respect  to  it,  before  his  wife,  the  old  lady,  and 
himself  were  carried  to  the  hospital  at  Walla  Walla,  and 
all  substantially  agree  to  the  same  statement.  Another 
witness  who  had  a  conversation  with  him  afterward  at 
Walla  Walla  testifies:  "He  told  me  that  Friday— that 
was  October  2d,  I  believe, — he  saw  his  wife  in  Walla  Walla, 
and  he  wanted  her  to  take  him  out  home  with  her,  and  she 
was  to  meet  him  but  failed  to  do  so;  so  he  started  to  walk 
out  there  Saturday  morning,  and  got  there  about  breakfast 
time,  and  he  took  breakfast  and  went  into  the  bedroom, 
and  his  wife  went  with  him;  and  afterwards  she  went  out, 
and  he  got  up  and  had  dinner,  and  stayed  around  until 
afternoon;  and  he  wanted  her  to  bring  him  back  to  town, 
and  she  refused  to  do  it;  and  she  went  into  the  house  and 
shut  the  door  in  his  face,  and  that  made  him  mad,  and  he 
broke  the  door  in,  and  she  said  she  would  make  him  suffer 
for  it,  and  he  pulled  his  pistol  out  and  shot  her,  and  she  ran 
out  and  her  mother  ran  out,  and  he  shot  her,  and  then  he 
went  in  and  laid  down  in  bed,  and  got  to  thinking  about 
it,  and  concluded  to  kill  himself,  and  he  put  the  pistol  to 
his  mouth  and  pulled  the  trigger.  That  is  about  all  he 
said." 

The  testimony  of  a  number  of  the  witnesses  who  were 
well  acquainted  with  the  defendant,  and  who  saw  him  after 
the  shooting  of  his  wife,  is  to  the  effect  that  the  defendant 
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seemed  as  rational  as  ever.  Mr.  Ricbey  testifies:  ''He 
seemed  to  be  just  about  like  he  always  did,  except  his  face 
was  all  blood.  After  the  doctor  cleaned  him  up  he  was 
natural."  Doctor  Keeler  testifies  that  the  defendant  was 
''  perfectly  rational  and  normal  in  all  respects,  as  fiar  as  I 
could  see.  I  would  state,  however,  from  the  odor  of  the 
man's  breath  I  was  under  the  impression  he  had  been 
drinking.  He  was  not  intoxicated  at  the  time."  Sheriff 
McFarland  testifies :  *^  Well,  the  man  appeared  to  be  per- 
fectly rational  when  he  was  talking  to  me.  I  sat  down 
opposite  the  bed  and  gave  him  a  sip  of  water,  and  after  he 
got  the  blood  out  of  his  mouth  I  think  he  talked  as  rational 
as  he  ever  did  talk."  The  testimony  of  the  stepson,  who 
let  the  defendant  into  the  house  on  the  morning  of  his 
return  from  Walla  Walla,  and  who  saw  him  around  through 
the  day,  does  not  indicate  that  the  defendant  was  intoxi- 
cated. There  was  also  some  evidence  to  the  effect  that 
about  a  month  prior  to  the  shooting,  the  defendant  had 
made  some  threats  to  take  the  life  of  his  wifa  '^.Q. — State 
how  the  matter  came  up,  and  what  you  heard  him  say? 
A. — It  was  in  regard  to  their  business  affaira  She  had 
bought  out  his  interest;  he  talked  several  times  during  har- 
vest; he  would  talk  the  matter  over;  and  when  he  would 
get  to  studying  about  it  he  would  get  very  mad  about  it, 
and  he  said  he  would  go  over  there  and  kill  the  last  damned 
one  of  them,  or  he  had  a  mind  to  kill  them.  Two  different 
times  this  was  brought  up  while  he  was  at  work  for  me." 
The  witness  then  relates  another  conversation  he  had  with 
the  defendant  after  the  shooting  and  death  of  his  wife  and 
while  he  was  in  jail.  He  was  relating  to  defendant  in  that 
conversation  about  getting  the  bullet  out  of  his  wife,  and 
that  she  never  spoke  after  that;  that  she  only  took  the 
bullet  in  her  hand  and  turned  it  over.  By  the  court:  "Go 
ahead  and  state  what  was  said.  A. — He  said  she  ought  not 
to  have  bothered  him;  to  have  let  him  go  to  bed  and  he 
would  not  have  done  it."     Witness  further  testifies  to 
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trouble  between  defendant  and  deceased  on  several  occa- 
sions when  they  would  come  for  him  to  go  over.  J.  S. 
Warren  testifies  to  having  had  a  conversation  with  de- 
fendant in  August  or  September  in  which  he  mentioned 
his  wife's  name.  Witness  was  asked  in  this  conaection : 
"Q. — State  to  the  jury  what  it  was.  A. — He  went  on  to 
tell  about  his  wife  owing  him,  and  if  he  was  not  paid  he 
would  go  over  there  and  kill  the  whole  outfit.  Q, — Did 
he  make  these  statements  more  than  once?  A. — Yes,  sir. 
Q. — Tell  the  jury  all  that  was  said  in  that  conversation. 
A. — He  was  talking  about  his  wife  owing  him  a  thousand 
dollars  and  applying  for  a  divorce,  or  that  she  wanted  a 
divorce.  That  she  owed  him  one  thousand  dollars,  and  the 
oldest  girl  had  went  on  as  security,  and  if  she  didn't  pay 
he  would  kill  her  and  the  whole  outfit" 

Substantially  upon  this  state  of  facts,  the  contention  for 
the  defendant  is,  that  the  evidence  tended  to  show  that  the 
defendant,  at  the  time  of  the  shooting,  was  suffering  from 
the  deliriym  tremens;  and  if  the  jury  so  found,  as  a  conse- 
quence he  was  temporarily  insane  and  must  be  acquitted. 
Hence,  he  claims  that  the  instruction  given  by  the  court 
did  not  cover  this  phase  of  his  defense,  and  therefore  the 
instructions  asked  to  that  effect  ought  to  have  been  given. 

The  court  gave  these  instructions:  "When  a  person  is 
charged  with  the  commission  of  a  crime,  he  is  entitled 
under  the  law  to  interpose  as  a  defense  a  plea  of  insanity, — 
that  is,  unsoundness  of  mind,  a  derangement  of  intellect, — 
and  if  it  be  established  upon  the  trial  that  the  accused,  at 
the  time  of  the  commission  of  the  act,  was  laboring  under 
mich  a  defect  of  reason  as  not  to  know  that  the  nature  and 
quality  of  the  act  he  was  doing  was  wrong,  he  is  entitled 
to  an  acquittal ;  but  if  it  appears  that  the  accused,  although 
suffering  from  mental  derangement,  had  capacity  and  rea- 
son suflBcient  to  enable  him  to  distinguish  between  right 
and  wrong  as  to  the  particular  act  he  did,  and  that  he  had 
knowledge  and  consciousness  that  it  was  wrong  and  crimi- 
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nal,  and  would  subject  him  to  punishment,  the  defense 
will  fail. 

"  If  you  are  morally  certain  ihat  at  the  time  the  prisoner 
committed  the  act  he  was  laboring  under  such  a  defect  of 
reason  from  disease  of  mind  as  not  to  know  the  nature, 
quality,  or  consequences  of  the  act  he  was  committing,  and 
was  unable  at  said  time  to  distinguish  between  right  and 
wrong,  then  you  should  acquit  the  defendant  upon  the 
ground  of  insanity. 

"  I  charge  you,  gentlemen  of  the  jury,  that  the  defense 
of  insanity  under  the  laws  of  this  state  will  be  of  no  avail 
unless  it  is  proven  beyond  a  reasonable  doubt  that  the 
accused,  at  the  time  of  the  commission  of  the  act,  labored 
under  a  diseased  state  of  mind,  and  that  it  was  so  excessive 
that  it  overwhelmed  his  reason,  conscience,  and  judgment" 

We  think  these  instructions  covered  the  ground  as  to 
insanity.  "In  all  cases,"  said  Norton,  J.,  "where  insanity 
is  interposed  as  a  defense,  whether  such  defense  be  alcohol- 
ism in  its  c^  nic  form,  or  in  its  acute  form,  or  delirium 
tremens,  or  dipsomnia,  affective  or  emotional,  ideational, 
or  whether  it  be  designated  by  any  other  of  the  various 
technical  terms  denoting  peculiar  forms  of  insanity, — the 
question  is,  whether  such  insanity  rendered  the  person 
laboring  under  it  incapable  of  distinguishing  between 
right  and  wrong  in  respect  to  the  act  he  was  about  to  com- 
mit." (State  V.  Erb,  74  Mo.  203.)  In  the  instruction  given 
by  the  court,  the  jury  was  told,  that  if  at  the  time  the 
defendant  shot  his  wife,  he  was  insane,  laboring  under 
such  a  defect  of  reason  that  he  did  not  know  and  compre- 
hend the  nature  and  quality  of  the  act  when  he  com- 
mitted it,  he  was  entitled  to  an  acquittal;  but  that  if  he 
had  capacity  and  reason  sufficient  to  enable  him  to  dis- 
tinguish between  right  and  wrong  as  to  the  particular  act, 
he  should  be  convicted.  This  was  virtually  sapng  to  the 
jury,  that  to  entitle  the  defendant  to  a  verdict  of  not  guilty 
on  the  ground  of  insanity,  they  must  find  from  the  evi- 
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dence  that  the  defendant,  at  the  time  of  shooting  his  wife, 
was  of  unsound  mind, — that  is,  that  his  mental  faculties 
were  so  deranged  and  perverted  as  to  constitute  unsound- 
ness of  mind  and  render  him  incapable  of  distinguishing 
between  right  and  wrong,  and  of  knowing  whether  the  act 
he  committed  was  right  or  wrong. 

Under  a  similar  instruction  in  State  v.  Murray ,  11  Or.  418, 
Thayer,  J.,  said:  "The  jury  was  told  that  if  they  were 
satisfied  that  at  the  time  the  prisoner  committed  the  act, 
he  was  laboring  under  such  a  defect  of  reason  from  disease 
of  the  mind  as  not  to  know  the  nature,  quality,  or  conse- 
quences of  the  act  he  was  committing,  or  that  if  he  did 
know  it,  he  did  not  clearly  understand  what  he  was  doing 
WAS  wrong,  then  they  should  acquit  him  upon  the  ground 
of  insanity.  This  was  as  far  as  the  court  could  possibly 
go  under  the  law.''  It  seems  to  us  the  instructions  given 
by  the  trial  court  are  in  conformity  to  the  rulings  of  this 
court,  covered  the  ground  as  to  insanity,  and  rendered  it 
unnecessary  to  give  the  instructions  asked,  conceding  that 
they  correctly  stated  the  law  applicable  to  the  facts. 

But  it  is  extremely  doubtful  whether  there  is  anything 
in  the  facts  of  this  case  at  the  time  the  shooting  occurred 
upon  which  to  found  an  instruction  upon  the  theory  that 
the  defendant  was  suffering  from  temporary  insanity  as 
the  result  of  intoxication  or  delirium  tremens.  All  the 
testimony  produced  bearing  upon  the  mental  condition  of 
the  defendant  a  short  time  after  the  shooting,  is  to  the 
effect  that  he  was  perfectly  rational,  and  that  he  talked  as 
rational  as  he  ever  did  talk.  But  however  this  may  be, 
the  defense  of  insanity  arising  under  the  facts  was  put  to 
the  jury,  and  as  we  think,  fairly  and  justly  to  the  defendant. 

Upon  the  other  phase  of  the  case,  as  to  how  far  drunken- 
ness may  be  proved  to  show  the  mental  status  of  the  defend- 
ant at  the  time  of  the  shooting,  so  as  to  enable  the  jury  to 
determine  the  intent  of  the  accused  in  committing  the  act, 
the  court  instructed  the  jury  as  follows:    "If  you  believe, 
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from  the  evidence  of  this  case,  that  the  defendant,  at  the 
time  of  the  commission  of  the  crime  charged  in  the  indict* 
ment,  was  in  a  state  of  voluntary  intoxication,  this  fact  of 
itself  does  not  render  the  act  less  criminal,  and  in  this  sense, 
I  charge  you,  is  not  available  as  a  defense;  but  upon  the 
question  whether  the  act  was  done  with  deliberation  and 
premeditation,  as  charged  in  the  indictoient,  it  is  proper  to 
be  considered  by  you  in  connection  With  all  other  facte 
appearing  on  the  trial  in  determining  the  degree  of  guilt.'* 
Our  code  provides  that  "no  act  committed  by  a  person 
while  in  the  state  c^  voluntary  intoxication,  ^all  be  deemed 
less  criminal  by  reason  of  his  having  been  in  such  condi- 
tion ;  but  whenever  the  actual  existence  of  any  particular 
motive,  purpose,  or  intent  is  a  necessary  element  to  consti- 
tute any  particular  species  or  degree  of  crime,  the  jury  may 
take  into  consideration  the  fact  that  the  defendant  was 
intoxicated  at  the  time,  in  determining  the  purpose,  motive, 
or  intent  with  which  he  committed  the  act."  ( Hill's  Code, 
§  1358.)  All  the  authorities  agree  that  drunkenness  is  no 
excuse  for  crime.  But  where,  as  in  this  state,  and  others 
with  statutes  which  have  degrees  of  murder  and  make 
deliberation  and  premeditation  ingredients  of  the  cnme  of 
murder  in  the  first  degree,  the  question  of  intent  becomes 
a  material  fact,  and  evidence  of  intoxication  is  admissible 
and  proper  to  be  taken  into  consideration  by  the  jury  in 
determining  the  question  as  to  premeditation  and  delibera- 
tion in  murder  of  the  first  degree.  The  defendant's  intoxi- 
cation is  submitted  to  the  jury  simply  fi»r  the  purpose  of 
showing  a  want  of  premeditation. 

In  FarreU  y.SUOe,  43  Tex.  508,  the  court  says:  "The 
correct  rule  upon  this  subject  is,  that  although  drunken- 
ness neither  aggravates  nor  excuses  an  act  done  by  a  party 
while  under  tlie  influence,  still  it  is  a  fact  which  may  aficct 
both  physical  ability  and  mental  ooaditi(H),  and  may  Ije 
essential  in  determining  the  nature  and  character  of  the 
acts  of  the  defendant,  as  well  as  the  purpose  and  iuieuUoD 
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with  which  they  are  done."  The  fact  of  intoxication  is  not 
admitted  as  an  excuse  for  the  crime,  but  as  a  means  of 
determining  its  degree,  when  a  question  arises  as  to  the 
particular  state  of  tlaind  of  the  accused  at  the  time  wlien 
he  committed  a  crime.  In  other  words,  the  fact  of  intoxi- 
cation is  to  be  submitted  to  the  jury  with  the  other  facts  in 
the  case,  for  the  purpose  of  enabling  them  to  determine  the 
intent  of  the  accused  in  committing  the  act.  {People  v.  Wit- 
lia7n8,4S  Cal.  344;  State  v.  Bell,  29  Iowa,  316;  Nichols  v.Htate, 
8  Ohio  St  435;  iState  v.  Mahn^  25  Kan.  182;  Haile  v.  Staie, 
11  Humph.  154;  Golden  v.  SlaU,  25  Ga.  527;  4  Am.  &  Eng. 
Ency.  Law,  705.) 

The  evidence  in  this  case  showed  that  the  defendant  was 
intoxicated  when  he  left  Walla  Walla,  and  that  he  had  been 
drinking  heavily,  off  and  on,  for  two  weeks.  All  the  facts 
in  respect  to  his  conduct  while  he  was  at  his  home  during 
the  day,  and  shortly  after  he  shot  his  wife  in  the  evening, 
were  fully  detailed  to  the  jury.  The  substance  of  the  fticts 
we  have  set  out.  If  it  be  true  that  the  defendant  was 
intoxica^'Cd  at  the  time  he  shot  his  wife,  the  trial  court  fully 
met  that  aspect  of  the  case  when  it  charged  the  jury  tliat 
the  fact  of  intoxication  should  be  considered  with  the  other 
facts  in  determining  the  degree  of  guilt;  that  while  drunken- 
ness of  itself  could  not  avail  as  a  defense,  yet  it  should  be 
considered  upon  the  question  whether  the  defendant  com- 
mitted the  act  with  deliberation  and  premeditation.  On 
the  other  hand,  if  the  defendant  was  laboring  under  tem- 
porary insanity  as  the  result  of  intoxication,  or  delirium 
tremens  from  the  excessive  use  of  strong  drink,  so  as  to 
render  him  incapable  of  understanding  the  nature  and  con- 
sequences of  the  act  which  he  committed,  the  trial  court 
fully  met  this  aspect  of  his  defense,  and  charged  the  jury 
that  if  they  were  satisfied  at  the  time  the  defendant  com- 
mitted the  act  he  was  laboring  under  such  a  defect  of 
reason,  or  derangement  of  mind  as  not  to  know  the  nature, 
quality,  and  consequences  of  the  act  he  was  doing, — in  a 
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word,  that  if  he  did  not  understand  when  he  shot  his  wife 
that  he  was  doing  wrong, — the  jury  must  acquit  him.  It 
seems  to  us,  in  the  light  of  the  evidence,  that  the  trial  court 
covered  by  its  instructions  every  ground  upon  which  the 
defendant  could  rest  his  defense,  and  that  there  was  no 
error  in  refusing  the  instructions  asked. 

In  view  of  the  sacredness  of  life,  and  the  protection 
which  the  law  throws  about  it,  we  have  examined  carefuUv 
the  evidence  and  the  instructions  given  by  the  trial  court, 
60  as  to  guard  against  any  liability  to  error,  and  to  give  the 
defendant  every  benefit  and  advantage  the  law  affords,  and 
the  result  of  our  deliberation  is,  that  we  find  no  error,  and 
that  the  judgment  must  be  affirmed. 


22-g^^  [Filed  June  21,  1892.] 

1-^  STATE  OF  OREGON  v,  EVAN  CARVER. 

■^     ^  GBiMiir AL  Law — Mubdbs — Delibb&atb  XJbb  of  Deadly  Wea  pok —  Pbgsubip- 

46     32  noir. — The  oonclusive  presumption  of  an  intent  to  murder  arising  from 

the  deliberate  use  of  a  deadly  weapon  causing  death  within  a  year,  stand- 
ing alone,  will  only  sustain  a  oonviction  for  murder  in  the  second  degree ; 
and  there  must  be  some  other  proof  of  the  deliberation  and  premeditation 
necessary  to  constitute  murder  in  the  first  degree,  before  a  defendant 
can  be  convicted  of  the  latter  crime. 

Union  county :  James  A.  Fse,  Judge. 

Defendant  appeals.    Reversed. 

R.  EcMn,  for  Appellant 

Geo.  E.  Chamberlain,  attorney-general,  for  Respondent. 

Bean,  J. — The  defendant  was  indicted,  tried,  and  con- 
victed of  the  crime  of  murder  in  the  first  degree,  for  the 
killing  of  Francis  La  Bord  on  the  twenty-seventh  day  of 
May,  1891,  in  Union  county,  by  shooting  him  with  a  pistol. 
From  this  judgment  he  appeals,  assigning  as  error  the 
giving  and  refusal  of  certain  instructions  by  the  trial  court 
After  instructing  the  jurv  that  if  the  killing  was  done  pur- 
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posely  and  maliciously,  but  without  deliberation  and  pre- 
meditation, defendant  is  guilty  of  murder  in  the  second 
degree,  the  court  proceeds :  ''An  intent  to  murder  is  con- 
clusively presumed  from  the  deliberate  use  of  a  deadly 
weapon,  causing  death  within  a  year.  Hence,  if  you  find 
from  the  evidence  beyond  a  reasonable  doubt  that  the 
defendant  purposely  and  maliciously  killed  deceased  by 
the  deliberate  use  of  a  deadly  weapon,  causing  death 
within  a  year,  then  your  verdict  should  be  guilty." 

The  defendant  was  indicted  and  on  trial  for  murder  in 
the  first  degree,  and  when  the  court  used  the  word  "guilty" 
in  the  instruction  just  quoted,  the  jury  had  a  right  to 
understand,  and  no  doubt  did  understand,  that  if  the  kill- 
ing was  done  purposely  and  maliciously,  by  the  deliberate 
use  of  a  deadly  weapon,  the  defendant  was  guilty,  and 
should  be  convicted  of  the  crime  charged  in  the  indict- 
ment. In  this  view,  the  instruction  is  manifestly  erroneous. 
It  authorized  and  directed  the  conviction  of  the  defendant 
of  murder  in  the  first  degree  upon  proof  only  of  murder  in 
the  second  degree.  The  instruction  entirely  omits  all  the 
necessary  requisites  and  distinguishing  features  of  murder 
in  the  first  degree,  and  substitutes  therefor  the  presumption 
arising  from  the  deliberate  use  of  a  deadly  weapon.  It 
correctly  defines  murder  in  the  second  degree  only,  and 
yet  the  jury  must  have  understood  that  if  the  case  as 
stated  in  the  instructions  was  shown  by  the  evidence,  they 
must  find  the  defendant  guilty  as  charged. 

In  order  to  constitute  murder  in  the  first  degree,  the 
killing  must  have  been  done  of  deliberate  and  premedi- 
tated malice.  Under  the  express  provisions  of  our  statute, 
there  must  be  some  other  evidence  of  malice  than  the  mere 
proof  of  the  killing,  unless  the  killing  was  efiected  in  the 
attempt  to  commit  a  felony,  and  the  deliberation  and  pre- 
meditation must  be  evidenced  by  poisoning,  lying  in  wait, 
or  some  other  proof  that  the  design  was  formed  and  matured 
in  cool  blood,  and  not  hastily  upon  the  occasion.    ( Hill's 
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Code,  §  1727.)  The  distinguishing  features  of  this  crime 
are  matters  of  proof,  and  not  of  legal  presumption.  From 
the  simple  act  of  killing  by  the  deliberate  use  of  a  deadly 
weapon,  where  nothing  else  is  fihown^  ihe  law  of  liiis  state 
raises  a  conclusive  presumption  of  an  intent  to  murder. 
(Hill's  Code,  §  775.)  But  this  legal  presumption  goes  no 
further  than  to  establish  what  is  necessary  to  constitute 
.  murder  in  the  second  degree.  To  hiise  the  crime  to  the 
higher  grade  of  murder  in  the  first  degree,  there  must  be 
some  proof  that  the  adt  was  Committed  of  deliberate  and 
premeditated  malice.  (Stojte  v.  LanSj  64  Mo.  819;  State  v. 
EvanSf  65  Mo.  574.)  This  pix>of  need  not  be  express  or 
positive.  It  may  be  inferred  from  the  circumstances.  But 
the  proof  of  an  intention  to  kill  and  of  the  disposition  of 
mind  constituting  murder  in  the  first  d^free,  must  be 
shown  by  tlio  evidence,  either  directly  or  by  necessary 
inference.  The  existence  of  such  a  slate  of  mind,  as  a 
matter  of  fact,  cannot  be  the  subject  of  a  legal  presumption 
or  inference  of  law.  In  Comw.  v.  Drumy  58  Pa.  St  9,  it  was 
held  that  the  legal  presumption  of  malice,  in  any  homicide^ 
proves  no  more  than  what  is  necessary  to  constitute  mur* 
der  in  the  second  degree,  Mr.  Justice  Aonew  saying:  ''He 
who  takes  the  life  of  another  with  a  deadly  weapon,  and 
with  a  manifest  design  thus  to  use  it  upon  him,  with  suf- 
ficient time  to  deliberate,  and  fully  to  form  the  con^ious 
purpose  of  killing,  and  without  any  sufficient  reason  or 
cause  of  extenuation,  is  guilty  of  murder  in  the  first  degree. 
All  murder  not  of  the  first  degree  is  necessarily  of  the 
second  degree,  and  includes  all  unlawful  killing  under 
circumstances  of  depravity  of  heart,  and  a  disposition  of 
mind  regardless  of  social  duty,  but  where  no  intention  to 
kill  exists  or  can  be  reasonably  or  freely  inferred.  There- 
fore, in  all  cases  of  murder,  if  no  intention  to  kill  can  be 
inferred  or  collected  from  the  circumstances,  the  verdict 
must  be  murder  in  the  second  degree."  The  weapon  used, 
and  the  manner  of  its  use,  are  important  facts  for  the  con- 
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Bideration  of  the  jury  in  determining  the  degree  of  guilty 
but  are  not  conclusive  evidence  of  deliberation  and  pre^ 
meditation;  nor  is  the  deliberate  use  of  such  a  weapon 
alone  sufficient  proof  of  the  state  of  mind  necessary  to 
constitute  murder  in  the  first  degree.  ''The  statute  has 
not  declared  tjiat  homicide  effected  by  means  of  a  deadly 
weapon,"  says  Hallet,  C.  J.,  "shall  be  punished  with  death, 
but  deliberate  or  premeditated  homicide  is  so  punishable; 
therefore,  the  ultimate  point  which  the  evidence  must 
extend  to  and  establish,  is  not  the  use  of  a  deadly  weapon, 
but  the  deliberation  or  premeditation  with  which  the  fatal 
act  is  done,  and  whether  the  intention  is  shown  by  evi- 
dence of  antecedent  menaces,  former  grudges,  lying  in 
wait,  the  m^ans  employed  to  effect  the  homicide,  or  any 
other  circumstances  which  may  give  assurance  of  it,  I 
think  that  it  is  to  be  submitted  to  the  jury  to  find  the  fact 
under  the  direction  of  the  law."    {HUl  v.  People,  1  Col.  448.) 

The  presumption  of  an  intent  to  murder,  declared  to  be 
conclusive  by  our  statute,  from  the  deliberate  use  of  a  deadly 
weapon  (section  775)  has,  therefore,  no  application  to  mlir- 
der  in  the  first  degree,  and  goes  no  farther;  but  in  order  to 
constitute  this  crime,  there  must  be  some  affirmative  proof 
of  deliberation  and  premeditation.  When,  therefore,  the 
court  substituted  for  this  proof  the  statutory  presumption 
arising  from  the  deliberate  use  of  a  deadly  weapon,  it  was 
prejudicial  error,  for  which  a  new  trial  must  be  ordered. 

There  is  no  merit  in  the  other  assignments  of  error,  and 
the  definitions  of  deliberation  and  premeditation,  as  given 
by  the  court,  are  substantially  the  same  as  given  by  this 
court  in  State  v.  Ah  Lee,  8  Or.  214.  The  law  of  self-defense 
was  clearly  and  properly  stated.  The  remarks  of  the  dis- 
trict attorney,  in  his  closing  argument  to  the  jury,  to  the 
effect  that  he  had  been  advised  that  one  of  the  jurors  had 
formed  and  expressed  an  opinion  concerning  the  merits  of 
the  case  before  being  called  and  accepted  as  a  juror,  were 
certainly,  although  not  so  intended,  calculated  to  injuriously 
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affect  the  rights  and  interests  of  the  defendant,  and  for 
which  it  would  seem  from  the  record,  as  we  view  it,  the  trial 
court  should  have  granted  a  new  trial;  but  as  no  proper 
exception  or  assignment  of  error  appears  in  the  record,  it 
presents  no  question  for  review  here. 

The  judgment  is  reversed  and  a  new  trial  ordered. 


22   606  [Filed  June  21, 1892.] 

if*io6ii    W.  V.  WORMINGTON  et  al.  v.  W.  M.  PIERCE  et  al. 


GouNTiicB — Limit  of  Ikdebtedness. — ^An  indebtedness  incurred  by  a  county 
2?  606  in  excess  of  five  thousand  dollars  is  void,  unless  incurred  to  suppress 

jQ  ^i  insurrection  or  repel  invasion,  and  its  payment  will  be  ergoined  at  the 


1^^  ^  suit  of  a  tax-payer  of  the  county. 

g  ^  Umatilla  county :  M.  D.  Clifford,  Judge. 

/^Jg  Defendants  appeal.    AflBrmed. 

The  object  of  this  suit  is  to  enjoin  the  authorities  of 
Umatilla  county  from  issuing  to  one  Byers  warrants  of  said 
county  to  the  amount  of  three  thousand  five  hundred  dol- 
lars, on  the  ground  that  said  county  was  then  indebted  in 
a  greater  sum  than  is  permitted  by  the  constitution.  The 
suit  is  by  two  tax-payers. 

A  brief  summary  of  the  material  parts  of  the  complaint 
is  as  follows :  That  plaintiffs  are  citizens  and  tax-payers  of 
Umatilla  county,  Oregon,  and  that  the  defendant  Pierce  is 
the  county  clerk  of  said  county;  that  in  the  fall  of  1890, 
the  defendant  Byers  and  others  constructed  a  bridge  across 
Umatilla  river,  in  the  city  of  Pendleton,  in  said  county,  at 
an  expense  of  several  thousand  dollars;  that  no  part  of  said 
bridge  is  situated  upon  a  county  road  or  any  other  public 
highway  except  Lee  street  in  said  city,  and  that  said  bridge 
is  wholly  in  said  city;  that  the  defendant  Byers,  while  the 
county  court  of  said  county  was  sitting  for  the  tmnsaction 
of  county  business  at  the  November  term,  1890,  presented 
a  claim  against  said  county  for  the  sum  of  three  thousand 
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five  hundred  dollars  on  account  of  money  claimed  by  him 
to  have  been  expended  in  the  construction  of  said  bridge; 
that  on  the  twelfth  day  of  December,  1890,  said  county 
court,  sitting  for  the  transaction  of  county  business,  made 
an  order  allowing  said  W.  S.  Byers,  for  money  alleged  by 
him  to  have  been  expended  in  the  construction  of  said 
bridge,  the  said  sum  of  three  thousand  five  hundred  dollars, 
and  ordered  that  a  warrant  be  drawn  upon  the  treasurer  of 
said  county  for  said  sum  of  money,  a  copy  of  which  said 
order  is  hereto  annexed,  made  a  part  of  this  complaint, 
and  marked  "  Exhibit  A,"  and  made  a  part  hereof;  that 
said  warrant  ha^s  not  yet  been  drawn  by  the  defendant 
Pierce;  that  in  auditing  and  allowing  said  claim  to  the 
said  W.  S.  Byers,  the  said  county  court  exceeded  its  juris- 
diction, and  that  said  court  had  no  right  or  authority  to 
allow  any  part  of  said  claim,  for  the  following  reasons: 
(1)  That  all  the  indebtedness  hereinafter  stated  was  created 
by  said  Umatilla  county  for  purposes  other  than  to  suppresn 
insurrection  or  repel  invasion ,  ( 2 )  that  said  county  of  Uma- 
tilla was,  when  said  order  was  allowed,  to  wit,  on  December 
12, 1890,  and  had  been  for  more  than  two  years  prior  to 
said  date,  and  is  now,  in  debt  in  a  sum  far  exceeding  the 
sum  of  fifty  thousand  dollars,  and  that  said  indebtedness 
of  more  than  fifty  thousand  dollars  was  and  is  evidenced 
by  orders  and  warrants  issued  by  the  county  upon  its  treas- 
urer, which  had  been  presented  to  said  treasurer  for  pay- 
ment, and  had  not  been  paid  because  said  county  had  and 
has  no  funds  with  which  to  pay  them,  and  that  they  were 
indorsed  by  said  treasurer  "Not  paid  for  want  of  funds," 
and  that  said  county  court  has  made  and  could  make  no 
provision  for  the  payment  of  said  sum  of  three  thousand 
five  hundred  dollars,  or  any  part  thereof,  to  said  defendant 
Byers;  and  that  by  reason  of  said  indebtedness  of  said 
county,  said  county  court,  in  allowing  said  sum  to  said 
Byers,  violated  section  10  of  article  11  of  the  constitution 
of  this  state;  (3)  that  when  said  sum  was  allowed  to  said 
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Byors  c^  aforesaid,  and  for  more  than  a  year  prior  thereto, 
there  were  no  ftiuds  in  the  county  tceai^ury  of  said  county 
that  could  be  applied  to  the  payment  of  the  said  thr^ 
thousand  fiye  hundred  dollars  to  ^d  By  era;  (4)  that  the 
estimated  cost  of  s^id  bridge  far  ezc^ded  two  hundred 
dollars;  but  notwithstanding  this  facti  neither  the  county 
court  nor  any  member  thereof  in  i^ny  manner  advertised 
for  sealed  plans,  specifications,  or  diagrams,  or  for  bids  for 
the  same,  or  for  the  construction  of  said  bridge,  nor  was  the 
contract  for  the  construction  of  said  bridge  let  to  the  lowest 
responsible  bidder,  nor  was  said  contract  let  by  the  county 
court  in  any  manner,  nor  was  its  construction  in  any  man- 
ner superintended  by  the  county  court  or  any  member 
thereof  or  any  person  appointed  by  said  court,  and  that  by 
reason  of  these  facta  said  court  had  no  power  or  right  to 
allow  any  part  of  said  sum  of  three  thousand  five  hundred 
dollars  to  said  Byers;  (5)  that  by  section  21  of  article  7  of 
the  charter  of  the  city  of  Pendleton,  passed  in  1889,  that 
part  of  Umatilla  county  within  the  limits  of  the  city  of  Pen- 
dleton is  expressly  excepted  out  of  the  jurisdiction  of  the 
county  court  of  said  county  upon  the  subject  of  roads  and 
highways  among  others,  and  by  reason  thereof  said  county 
court  had  no  jurisdiction  to  make  roads,  highways,  or  bridges 
within  said  city,  and  said  court  had  no  authority  to  allow 
any  part  of  said  three  thousand  five  hundred  dollars  to  said 
Byers;  that  said  defendant  W.  M.  Pierce  threatens  to  issue 
said  warrant  to  said  Byers  for  said  three  thousand  five 
hundred  dollars,  and  that  he  will  so  issue  it  if  he  be  not 
restrained  from  so  doing  by  an  order  or  decree  of  this  court, 
and  that  if  said  order  should  be  so  issued  it  would  be  almost 
impossible  to  prevent  its  payment,  and  that  the  payment 
of  said  order  would  injuriously  affect  the  pecuniary  rights 
of  these  plaintiffs  as  tax-payers,  and  that  they  have  no 
remedy  at  law  herein ;  that  "  Exhibit  A"  contains  the  only 
order  ever  made  by  said  court  for  or  concerning  the  con- 
struction of  said  bridge,  or  the  payment  of  anything  there- 
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for;  wherefore,  the  plaintifiF  prays  for  a  decree  forever 
restraining  the  defendant  Pierce,  as  clerk  of  said  county, 
or  his  successor  in  office,  from  any  time  issuing  said  order 
or  warrant  to  said  W.  S.  Byers  for  said  three  thousand  five 
hundred  dollars,  or  for  any  sum,  and  restraining  said  Byers 
from  drawing  said  warrant,  and  for  costs  and  disbursements. 
The  answer,  after  denying  the  material  allegations  of 
the  complaint,  alleges  the  following  new  matter  by  way  of 
defense:  ''  That  prior  to  the  time  of  the  construction  of  the 
bridge  mentioned  in  plaintiffs'  complaint,  the  above-named 
W.  S.  Byers,  by  and  with  the  consent,  knowledge,  and 
approval  of  the  county  court  of  Umatilla  county,  sitting 
to  transact  county  business,  entered  into  a  contract  with 
one  Dion  Keif  for  the  construction  of  said  bridge,  at  the 
agreed  and  stipulated  price  of  seven  thousand  and  sixteen 
dollars;  that  said  contract  for  the  construction  of  said  bridge 
was  by  said  Byers  let  to  the  said  Dion  Keif  for  the  said  sum 
of  seven  thousand  and  sixteen  dollars,  that  Keif  was  the 
lowest  responsible  bidder  for  the  construction  thereof.  The 
contract  was  made  and  entered  into  and  let  by  and  with 
the  knowledge,  consent,  and  concurrence  of  the  said  county 
court,  sitting  to  transact  county  business,  which  said  con- 
tract was  approved  by  said  county  court;  that  said  county 
court  did  contract  and  agree  with  the  said  W.  S.  Byers, 
that  after  the  construction  of  said  bridge,  if  the  same  was 
constructed  and  completed  in  a  satisfactory  manner,  they 
would  pay  the  said  Byers,  out  of  the  county  funds  of  Uma- 
tilla county  therefor,  one-half  of  the  contract  price  for  the 
construction  of  said  bridge,  to  wit,  the  sum  of  three  thousand 
five  hundred  dollars;  that  after  the  completion  of  said 
bridge,  and  in  pursuance  of  said  contract,  said  county 
court,  sitting  to  transact  county  business,  did  inspect  the 
same  and  approve  and  receive  the  same  in  all  respects  for 
and  on  behalf  of  the  said  county;  that  in  pursuance  of 
said  contract,  and  after  the  completion  of  said  bridge,  and 
its  acceptance  by  the  said  county  court  as  aforesaid,  the 
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said  W.  8.  Byem  preeeiited  to  tiie  «Aid  6Mnty  eotirt  his  bill 
fyr  one  Imlf  of  the  e^mtnict  price  fot  t^e  odnstratti<»i  thereof, 
<v;M:.^  for  the  dum  of  thirtj-five  hundred  dollars;  that  there- 
•filtoir  Mid  county  court,  dtijng  to  transact  couniy  bwiness, 
<mad^;aa  order  allowing  said  W.  S.  Byers  said  sum  of  thiity- 
;fiye  huj^dned  dollars  in  pursuance  of  iaid  contract 

Issues  were  duly  formed  by  the  filing  of  a  reply,  and  the 
'  cause  referred  to  teke  the  evidence.  After  the  evidence  was 
taken,  the  cause  w$m  duly  heard,  and  the  court  found  the 
facts  and  law.  to  be  with  the  plidntifiSs^  and  entered  a  decree 
in  accordance  with  (the  prayer  of  the  oi^nplaint  from  which 
the  defendants  have  appealed. 

J.  C.  Leaswre^  and  BaUey  &  BaUeray^  for  Appellants. 

W\  M.  BaiMeyf  for  Respondenta 

Strahan,  0.  J. — The  respondents  rely  upon  several 
objections  to  sustain  the  delsree,  but  the  (me  mostly  pressed 
upon  our  attention  aHses  oat  of  the  ph>vi6ioQ  ia  the  con- 
:  stitution  of  the  state  limiting  county  indebtedne8s>  which 
is  as  follows :    ^'  No  bounty  shall  create  any  debts  or  liabili- 
:  ties  which  singly  or  in  the  aggregate  exceed  the  sum  of 
'■  five  thousand  dc^lars,  except  to  suppress  insurrection  or  to 
.  repel  invasion."    (Oregon  Const  Arl  11,  §  10.)    Facts  are 
.  alleged  in  the  complaint,  and  not  denied  by  the  anewer, 
showing  that  the  debts  of  Umatilla  icounty  are  not  within 
the  saving  clause  of  this  section ;  therefore,  we  are  to  deter- 
mine the  efieet  of  this  inhibition  of  the  constitution  upon 
the  power  of  the  county  to  create  debts  and  liabilities  after 
the  limit  of  five  thousand  dollars  shall  have  been  reached, 
if  that  fact  shall  appear. 

Before  proceeding  to  that  question,  however,  it  is  proper 
to  remark  that  for  some  reason  that  does  not  appear,  the 
complaint  alleges  that  the  indebtedness  of  Umatilla  county 
at  the  time  specified  exceeded  fifty  tiiousand  dollars,  instead 
of  five  thotisand,  as  specified  in  Hie  constitution,  thus 
impliedly  admitting  that  a  county  might  become  indebted 
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in  any  sum  lees  than  fifty  thousand  dollars.  At  least,  that 
would  be  the  ordinary  implication;  but  in  a  case  present- 
ing a  constitutional  question  of  the  gravest  importance,  we 
are  not  disposed  to  allow  a  question  of  pleading  to  control 
its  determination,  if  it  can  be  avoided.  We  think;  there- 
fore, that  as  the  greater  includes  the  less,  we  may  inquire 
as  to  any  and  all  indebtedness  exceeding  five  thousand 
dollars,  notwithstanding  the  form  of  the  allegation.  What 
the  exact  amount  of  the  debts  and  liabilities  of  Umatilla 
county  at  the  time  of  the  order  complained  of  was  made, 
does  not  appear  from  the  evidence  with  entire  certainty ; 
but  that  they  exceeded  the  amount  limited  in  the  constitu- 
tion, there  can  be  no  doubt  Mr.  Hartman  was  county 
clerk  of  said  county  on  the  thirtieth  day  of  June,  1890. 
At  that  time  he  made  an  examination  into  the  financial 
condition  of  said  county  for  the  purpose  of  making  an 
annual  exhibit  as  clerk.  At  thai  time  the  amount  of  debts 
and  liabilities  of  the  county  were  one  hundred  and  twenty 
thousand  si;x  hundred  and  six  dollars  and  fifty-seven  cents. 
The  total  cost  of  the  new  court-house  and  jail  of  said 
county  up  to  July  1, 1890,  was  eighty-eight  thousand  six 
hundred  and  forty-nine  doUa^rs  and  fifty-two  cents.  On  his 
cross-examination,  this  witness  stated  that  at  the  time  the 
outstanding  warrants  aggregated  one  hundred  thousand 
dollars,  the  assets  were  about  one  hundred  and  thirty-nine 
thousand  four  hundred  and  thirty-one  dollars  and  sixty- 
nine  cents.  At  the  time  the  cost  of  the  construction  of  the 
court-house  and  jail  was  estimated,  there  was  in  the  fund 
the  sum  of  seventy-seven  thousand  dollars.  The  assets  or 
the  county  were  made  up  as  follows:  Bills  receivable, 
twenty-seven  thousand  five  hundred  and  thirty-four  dollars 
and  four  cents;  delinquent  taxes,  seventy-eight  thousand 
six  hundred  and  seventy  dollars  and  twenty-nine  cents;  in 
sheriflF's  hands,  two  hundred  and  eighty-six  dollars  and 
ninety-two  cents;  cash  in  treasury  in  court-house  and  jail 
fund,  ten  thousand  one  hundred  and  thirty-six  dollars  and 
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fifty-two  cents;  cash  in  treasury,  one  hundred  and  fifty- 
seven  dollars;  cash  in  treasury  in  school  fund,  six  thousand 
nine  hundred  and  sixty-three  dollars  and  fifty-two  cents; 
cash  in  treasury  in  county  fund,  twelve  thousand  seven 
hundred  and  one  dollars  and  forty  cents.  Taxes  were 
delinquent  as  far  back  as  six  years.  It  also  appeared  that 
ten  thousand  dollars  of  the  county's  indebtedness  was  for  a 
set  of  abstract  books,  which  the  county  caused  to  be  pre- 
pared in  1890,  which  sum  still  remained  unpaid  at  the  time 
of  the  trial.  None  of  the  evidence  oflFered  on  the  part  of 
the  plaintiflF  was  contradicted  in  any  way.  It  may,  there- 
fore, be  taken  as  true,  that  at  the  time  the  county  court 
made  the  order  allowing  the  defendant  Byers  three  thou- 
sand five  hundred  dollars  on  account  of  said  bridge,  the 
county  was  indebted  in  a  very  large  amount  The  debt 
for  the  abstract  books  alone,  which  still  remained  unpaid, 
was  just  twice  the  amount  of  debt  which  the  county  might 
lawfully  create. 

The  constitution  of  this  state  contains  many  checks  and 
safeguards.  Wherever  it  touches  the  question  of  indebted- 
ness, aid  to  corporations,  etc.,  it  evinces  a  purpose  on  the 
part  of  its  framers,  and  of  the  people  who  adopted  it,  to 
profit  by  the  experience  of  the  people  in  some  of  the  older 
states.  It  was  made  the  duty  of  the  legislature,  by  article 
11,  section  5,  of  the  constitution,  in  incorporating  towns 
and  cities,  to  restrict  their  powers  of  taxation,  borrowing 
money,  contracting  debts,  and  loaning  their  credit  By 
section  6  of  said  article,  the  state  is  prohibited  from  being 
interested  in  the  stock  of  any  company,  association,  or  cor- 
poration; and  by  section  7  the  legislature  is  prohibited 
from  loaning  the  credit  of  the  state,  or  in  any  manner 
creating  any  debts  or  liabilities  exceeding  the  sum  of  fifty 
thousand  dollars,  except  in  case  of  war,  or  to  repel  invasion, 
or  to  suppress  insurrection;  and  it  is  expressly  provided 
that  every  contract  of  indebtedness  entered  into  or  assumed 
by  or  on  behalf  of  the  state,  when  all  its  debts  and  liabili- 


J  ane,  1892.]         Wobmington  v.  Piskcs.  613 


opinion  of  the  court — Stkahah,  C.  J/ 


tics  amount  to  said  sum,  shall  be  void  and  of  no  effect 
Section  8  of  said  article  disables  the  state  from  assuming 
the  debts  of  any  county,  town,  or  other  corporation  what- 
ever, unless  such  debt  shall  have  been  created  to  repel 
invasion,  suppress  insurrection,  or  to  defend  the  state  in 
war;  and  section  9  forbids  any  county,  city,  town,  or  other 
municipal  corporation,  by  vote  of  its  citizens  or  otherwise, 
to  become  a  stockholder  in  any  joint  stock  company,  cor- 
poration, or  association  whatever,  or  raise  money  for,  or 
loan  its  credit  to,  or  in  aid  of,  any  such  company,  corpora- 
tion, or  association. 

These  citations  are  suflScient  to  show  the  spirit  which 
pervades  the  constitution,  and  to  indicate  the  earnest  solici- 
tude of  its  framers  to  guard  the  people,  whose  fundamental 
law  it  is,  against  the  burdens  of  corporate  debts  and  en- 
tangling alliances  with  corporations;  but  in  giving  effect 
to  that  provision  of  the  constitution  under  consideration, 
we  need  not  resort  to  extrinsic  matters,  nor  even  to  other 
portions  of  the  instrument  Its  language  is  plain  and  man- 
datory. Words,  when  found  in  a  constitution,  as  well  as 
in  a  statute,  are  to  be  understood  in  their  ordinary  signifi- 
cation. That  which  is  plainly  expressed,  admits  of  no  con- 
jrtruction.  {People  v.  WaU,  88  111.  75.)  The  constitution  of 
Colorado  contains  a  similar  limitation  on  the  power  of  coun- 
ties to  contract  debts.  In  commenting  upon  it,  the  supreme 
court  of  that  state  said :  "  It  is  simply  a  declaration  that  the 
county,  within  certain  limits,  shall  live  within  its  income, 
and  not  that  its  income  shall  be  more  or  less.  The  limit 
of  indebtedness  fixed  was  a  matter  of  judgment  about 
which  men  might  differ,  and  it  is  not  for  us  to  substitute 
our  judgment  for  that  of  the  convention."  (People  ex  reL 
V.  May,  9  Col.  91.) 

It  was  argued  on  the  part  of  the  appellants,  that  the 
phraseology  of  the  provision  of  the  constitution  under 
consideration  had  reference  only  to  such  debts  and  liabili- 
ties as  are  created  or  contracted  by  the  direct  action  of  the 
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county  court,  and  not  to  such  as  arise  by  operation  of  law 
in  the  ordinary  course  of  business  in  the  county;  that 
the  latter  class  of  debts  and  liabilities  are  created  by  law 
and  not  by  the  county,  and  therefore  do  not  fall  within  this 
inhibition.  There  is  much  force  in  the  argument,  and  it 
received  the  sanction  of  this  court  in  Grant  Chunty  v.  Late 
County,  17  Or.  453.  But  that  does  not  avoid  the  difficulty 
in  this  particular  case,  for  the  reason  that  the  evidence 
shows  that  the  debts  and  liabilities  which  the  county  had 
created,  and  which  it  was  Act  compelled  by  law  to  create, 
did  exceed  the  sum  of  five  thousand  dollars.  A  review  of 
the  cases  on  this  subject  would  not  be  profitable.  It  is  con- 
ceded that  they  are  not  uniform ;  but  the  lack  of  uniformity 
arises  more  from  difierences  in  the  language  of  the  vari- 
ous constitutions  than  from  any  divergence  in  principle. 
Besides,  we  have  not  the  time  to  go  further  in  the  discus- 
sion of  the  question  than  is  actually  necessary  to  dispose 
of  the  case  presented  by  this  record.  Finding  that  Uma- 
tilla county  had  created  debts  and  liabilities  in  excess  of 
five  thousand  dollars  which  were  unpaid  at  the  time  the 
order  complained  of  was  made,  the  same  was  beyond  the 
power  of  the  county  court,  and  its  action  thereon  was  void. 
It  follows  that  for  the  reasons  here  given  the  decree 
appealed  from  must  be  affirmed. 
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ADMINISTRATOBS.   See  Ezicutobs  aitd  ADicnmrsATOBS,  panim;  DowBm  L 

ABSTRACT  OF  TITLE. 

L  Abstbact  op  Titlb^Objxct  and  What  to  GoirTAnr.— The  object  of 
an  abstract  of  title  is  to  enable  the  purchaser,  or  his  counsel,  to  deter- 
mine the  sufficiency  of  the  title.  It  should  contain  whatever  concerns 
the  source  of  the  title  and  its  condition. — Kaaie  y.  Rippeyt  296. 

2.  Abstbact,  Adhissiblb  as  Eyidbncb,  Whbk. — It  may  be  admissible  in 
evidence,  not  for  the  purpose  of  proving  title,  but  to  sBow  that  the 
abstract  furnished  to  show  title  did  not  disclose  such  evidence  of  title 
as  the  defendants  had  agreed  to  convey  by  their  contract.— iii. 
See  Eyidbncb,  2. 

ACCOUNT  STATED. 

1.  AocoTTirr  Statkd— Plbadiko. — If  a  party  to  an  action  intends  to  rely 
upon  a  statement  of  account  as  conclusiYe  of  what  is  due  from  the 
opposite  party,  it  must  be  pleaded  as  an  account  stated.— 0.  R.  iS:  N.  Ch, 
Y.  Swifibumt,  o74. 

2.  Matubeo  Accounts— Intebbst.— Unless  an  account  be  settled  or 
matured,  interept  will  not  be  allowed  thereon  in  the  absence  of  an  agree- 
ment therefor. — Conn  y.  Ckmn,  452. 

ft.  Suit  fob  Aooouktiko— Facts  Ezaminbd— Cask  nr  JunoMEWT.— The 
court  having  examined  the  evidence,  and  re-stated  the  account  between 

the  parties,  finds  there  was  no  error  in  the  decree  of  the  court  below. 

CampbeU  y.  McKtmneyy  459. 

AGENCY.    See  Pbhtcipal  iftn>  Aobnt,  pcutim:  Mxtvxozpal  Cobpobations,  1. 

1.  Appeals— Bills  of  Exceptions.— In  formulating  a  bill  of  exceptions, 
it  is  necessary  that  the  point  of  each  exception  be  particularly  stated; 
but  it  is  contrary  to  the  statute  to  state  more  of  the  evidence  or  other 
matter  than  is  necessary  to  explain  each  exception.- Jlia/on  v.  0,  R.  dt 
if.  Co.  497. 

%  Chakge  Favobable  to  Appellant. — A  party  cannot  complain  on 
appeal  of  an  instruction  to  the  jury  more  fiivorable  to  himself  than  it 
should  have  been. — Rawaon  v.  Stewart,  266. 

8.  Judgment  bt  Consent. — No  appeal  lies  from  a  judgment  given  by 
consent  of  parties.— i2(ui«'  v.  Bear,  486. 

ZXII  Ob.— 40. 
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AGENGT— Concluded. 

4.  Sbcokd  Appeal — Fobmes  OpnnoH— Law  or  the  Case. —  On  asecoiid 
appeal,  the  opinion  of  the  court  in  the  former  appeal,  so  iar  as  the  same 
facts  appear,  becomes  the  law  of  the  case  and  controls  conrts  and 
parties  in  every  snbseqnent  step  in  the  caose. — Kane  v.  Rippey^  298. 

5.  SpsaFicATioN  OF  Ebbobs. — The  general  role  is,  that  the  notice  of 
appeal  in  actions  at  law  must  specify  with  reasonable  certainty  ti&e 
grounds  of  error  upon  which  the  appellant  intends  to  rely ;  but  objeo- 
tions  to  the  Jurisdiction  of  the  court  below  oyer  the  subject  matter, 
and  that  the  fects  stated  in  the  complamt  do  not  constitute  a  cause  of 
action,  may  be  raised  for  the  fizst  time  in  the  supreme  court  whetlur 
specified  in  the  notice  of  appeal  or  notr^Oarver  v.  Jaekton  Qmniiff,  62. 

6.  SpfictPioATXoiiB  or  Ebbob.— The  noUee  of  appeal  must  specify  the  emus 
complained  of  with  such  certainty  that  the  appellate  court  may  see 
upon  what  grounds  the  ruling  of  the  court  below  was  based,  otherwise 
the  alleged  errors  will  be  disregarded. — Burton  y.  Seuaranee,  OX. 

See  Pleadibq  avd  Pbactice,  7,  6^  9, 10, 11,  IS. 

ARREST.    See  False  Impusoitxekt,  1, 1^  8. 

ASSIGNMENTS. 

Secubed  Claims — DiyiDEin)e.~A  creditor  whose  daim  is  secured  by 
mortgage  may  prove  the  entire  claim  against  the  estate  of  an  insolvent 
debtor,  and  receive  trota  the  assignee  a  dividend  accordingly,  like  other 
creditors,  irrespective  of  his  security,  because  the  courts  will  not  diatuib 
the  contractural  relations  assumed  in  good  faith  by  the  debtor  and 
creditor. — Kellogg  v.  Miller^  406. 

ATTORNEY-GENEBAJL.    Bee  GoanumioirAL  Law,  L 

BANKS. 

Deposit  in  Assumed  Name — CEBirncATE  or  Deposit. — ^Where,  in  ttie 
regular  course  of  business  and  without  any  circumstances  tending  to 
rouse  suspicion,  a  bank  receives  fi^m  a  stranger  money  which  he 
deposits  in  a  name  assumed  by  him,  the  bank  is  authorized  to  repay 
him  the  money  on  the  return  of  its  oertiifcate  of  depont  issued  in  the 
transaction,  endorsed  by  the  person  making  the  deposit,  although  the 
endorsement  be  in  the  assumed  name,  and  tlie  money  in  fiict  belonged 
to  the  person  whose  name  tlie  depositor  wrongfully  assumed,  unless 
before  such  repaynieiU  something  occurs  to  indicate  the  true  ownership 
or  put  the  bank  on  inquiry  thereabout — Fiore  v.  Ladd,  202. 

BILL  OF  EXCEPTIONS.    See  Appbaub,  I;   Plbaduvo  akd  Pbactics,  7, 8,  9u 
BOUNDARIES.    See  Evidbhce,  1;  Plbadivg  avd  Pbactice,  X 

GARRIERa 

Inherent  Defects  of  Goods.— In  the  absence  of  ne^igenoe  on  their 
part,  carriers  are  not  liable  for  losses  arising  from  the  inherent  qualities 
of  the  goods  tliey  transport,  or  from  their  ordinary  wear  and  tear  in  the 
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ooune  of  carriage,  or  from  the  insecare  or  Imperfect  manner  in  which 
thoy  are  packed  by  the  owner. — Ooodman  v.  0,  R,  &  N,  Oo,  IL 

See  NEQLioEircE,  2,  8;  GovsTZTurioirAL  Law,  9. 

CONFUSION  OF   600D& 

f  ▲itTiTiov  09  CBAtTlLB.— Where  the  owners  of  different  lots  of  logs  yoI- 
untarily  commingled  them  in  a  stream  at  a  point  where  there  is  no 
market  for  them,  and  where  they  cannot  be  separated,  it  is  neoeflsarily 
an  incident  to  the  TOlnntary  commingling  that  any  one  or  more  of 
the  owners,  upon  notice  to  the  others,  may  at  the  common  expense  of 
all  in  proportion  to  their  holdings,  move  the  logs  to  some  point  where 
separation  may  be  convexUently  possible. — Sodton  t.  Goodai^  08. 

C30NSTITUTI0NAL   LAW. 

1.  Statutoby  CoKsTBucTioir—AtTOEHBT-GBHKEAL— Vacancy  in  Offiob— 
Election  op  Succebsob. — Section  2  of  the  act  of  February  21, 1891,  cre- 
ating the  office  of  attorney-general,  provided  that  that  officer  shall  be 
elected  at  the  general  election  held  in  Jmie,  1894 ;  that  he  shall  hold  his 
office  for  the  term  of  four  years,  and  until  his  successor  is  elected  and 
qualified ;  and  that  his  term  shall  commence  on  the  same  day  as  that 
Of  the  secretary  of  state,  as  now  provided  by  law.  Section  5  of  the  same 
act  provides  that  in  case  of  a  vacancy  in  that  office,  the  governor  shall 
appoint  a  suitable  person,  who  shall  hold  the  office  until  the  next  general 
election,  when  his  successor  shall  be  elected  and  shall  qualify ;  held,  that 
the  successor  to  the  person  appointed  by  the  governor  when  the  act  took 
eff'ect,  must  be  elected  at  the  general  election  to  be  held  in  June,  1892, 
that  being  the  next  general  election  oocorring  after  the  vacancy  in  the 
office  happened.— JBoter  v.  Fayn^  38B. 

S.  Executive  and  Legislative  Functions — Appointment  to  Opncs. — 
The  power  of  appointing  officers  does  not  belong  exclusively  to  the 
executive  branch  of  the  government  of  this  state,  but  may  be  exercised 
in  some  instances  bj  the  legislative  assembly.— iStote  ex  r^l,  y.  Owtrge, 
142. 

8,  **MKnB8iK>BmB  Act"— BsiDGS  Oomxhteb.— The  members  of  the 
bridge  committee,  provided  for  by  the  act  of  February  18,  1891,  of 
the  legislative  assembly  of  Oregon,  commonly  known  as  the  ''  Meusa- 
dorffer  Act,"  are  not  officers  within  the  meaning  of  that  term  as  used 
in  the  constitution  of  this  state;  but  are  mere  agents  of  the  city  of 
Portland  for  the  perfbrmance  of  certain  duties  defined  by  the  act. — Id. 

i.    DSLEOAtlON  OF  I^OnULTtVB  POWBB  ^  JUDICIAL  FUNCTIONS.— It  is  not 

a  delegation  of  legislative  power  for  the  lisgislature  to  authorize  cer- 
tain Judges  of  the  ohmiit  eonrt  to  ^point  the  bridge  committee  pro- 
vided for  by  the  **Meussdorfier  Act";  neither  is  the  exercise  of  this 
power  of  appointment  by  such  Judges  in  derogation  of  their  duties  as 
Judicial  officers.—  Id, 

fk  Lboislatite  Declabatiov  op  Fact.— The  legislature  having,  by  the 
terms  of  an  act,  made  a  declaration  of  fiust  which  is  necessary  to  author- 
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ize  the  proposed  legislation,  the  ooarts  will  not  qaestion  sach  a  deeUu*- 
tion,  or  pruiiounoe  the  law  invalid  on  account  thereof  unless  it  plainly 
Tiolates  the  constitution. —  UmaHlla  Irrigation  Co,  y.  Bamhart,  388. 

6.  Practice. —  This  court  will  avoid  deciding  upon  the  constitutionality  of 
a  statute  whenever  there  appears  in  the  record  any  other  ground  suffi- 
cient to  sustain  a  proper  disposition  of  the  case  in  judgment. — EUioU  t. 
Oliver,  44. 

7.  Rule  of  Gonstbuctiov. — In  pasring  upon  the  constitutionality  of  a 
'law,  an  intent  to  violate  the  constitution  is  not  to  be  presumed  in  any 

case ;  and  every  doubt  is  to  be  solved,  and  every  intendment  given,  in 
&vor  of  the  constitutionality  of  the  statute. — Deane  v.  WiUametU  Bridge 
Co.  167. 

8.  Statutory  GozrsTBUcnoH— Subject  or  Act.-— If  all  the  provisions  of  a 
statute  relate  directly  or  indirectly  to  the  same  subject,  are  naturally 
connected  and  are  not  foreign  to  the  subject  expressed  in  the  title,  they 
will  not  be  held  to  violate  the  requirement  of  the  constitution  of  Oregon, 
that  the  subject  of  the  act  must  be  expressed  in  the  title;  and  in  apply- 
ing this  zxde,  every  doubt  will  be  resolved  in  &vor  of  the  validity  of  the 
statute.— iState  V.  iSAa  .•   .37. 

9.  Statutobt  GomrrBucnoN  —  RauiBoasb — Loho  avd  Shobt  Haul— 
Kepbal  bt  Imflioation. —  The  provisions  of  the  act  of  February  20, 
1885.  making  it  unlawftd  for  persons  engaged  in  the  transportation  of 
freight  to  chaige  more  for  a  shorter  than  for  a  longer  haul  of  a  similar 

•  kind  or  amount  of  property,  etc.,  are  by  necessary  implication  repealed 
by  the  terms  of  the  act  of  February  20, 1891,  which  empower  the  board 
of  railroad  commissioneEB  to  establish  freight  rates  subject  to  revision 
by  the  courts  in  a  procedure  provided  for  in  the  latter  act — SiaU  y. 
Rogers,  348. 

10.  Legislative  JoubkaIiS — Validitt  of  Statutb — PBESUMPnoir. — When 
it  affirmatively  appears  from  journals  of  the  legislature  that  a  bill  as 
filed  in  the  office  of  the  secretary  of  state  did  not  in  fact  pass  the  legi»- 
lature,  the  courts  will  pronounce  it  invalid ;  but  every  reasonable  pre- 
sumption is  to  be  made  in  fieivor  of  legislative  proceedings;  and  when 
the  constitution  does  not  require  certain  matters  to  be  entered  in  the 
journal,  the  absence  of  such  a  record  will  not  invalidate  a  law. — Id, 

11.  Tebrttorial  Statute— Remedy  Agaiiist  Coubtieb.— The  repeal  of  the 
territorial  statute  making  counties  Uable  in  actions  at  law  for  injuries  to 
the  rights  of  persons  arising  from  acts  or  omissions  of  such  coimties,  is 
not  in  conflict  with  section  10  of  article  1  of  the  state  constitution,  wliich 
provides  that  every  man  shall  have  a  remedy  by  due  course  of  law  for 
injury  done  him  in  person,  property,  or  reputation. — Templeion  v.  Linn 
County,  313. 

Per  Lord,  J.,  dissenting. 

12.  Former  Remedies- LEOisLATrvB  FowxB.— The  providon  of  the  state 
constitution,  to  the  effect  that  every  man  shall  have  a  remedy  by  dne 
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couzse  of  Iaw  for  injniy  done  him  in  person,  property,  or  reputation, 
places  it  beyond  the  power  of  the  legislature  to  take  away  remedies  as 
they  existed  when  the  constitution  was  adopted. — Id. 

See  Counties,  h 

CONTRACTS. 

1.  Construction  of  Bond — Railboads — Right  of  Wat. — In  an  action 
on  a  bond  conditioned  for  the  pa3rment  to  a  railroad  compan  -  of  all 
reasonable  sums  of  money  by  it  paid  out  in  securing  a  right  of  \va  ,  depot 
grounds,  and  terminal  facilities  for  a  line  of  railway  between  two  points, 
it  was  held :  (a)  that  the  obligors  are  not  liable  for  a  certain  sum  in  gross 
for  the  whole  right  of  way,  etc.,  but  only  for  such  several  sums  as  are 
reasonable  in  each  instance  where  it  was  necessary  to  expend  them  for 
that  purpose ;  (&)  that  the  award  of  the  arbitrators  in  contested  cases 
about  the  right  of  way,  is  competent  evidence  of  the  reasonableness  of 
the  amounts  paid  in  those  cases;  and  (c)  that  the  bond  does  not 
indemnify  the  company  for  money  expended  in  criminal  prosecutions 
arising  out  of  disputes  about  the  right  of  way. — 0,  R.  dt  N,  Co.  v.  ^ffin- 
bumef  574. 

2.    CONSTEUCTION     OF     DeEDS — HlOHWAT     NAMED     IK    CONVEYANCE — Bs- 

TOPPEL. —  It  is  a  settled  rule  of  law  that  when  a  grantor  conveys  land 
expressly  with  reference  to  a  road  or  street  over  his  other  land,  he  and 
lus  successors  in  interest  cannot,  by  reason  of  estoppel,  so  use  the  soil 
of  tlie  highway  as  to  defeat  the  enjoyment  thereof  by  the  grantee,  his 
heir,  or  assigns;  but  this  principle  will  not  be  applied  in  the  construc- 
tion of  a  deed,  unless  it  clearly  appear  that  it  j^aa  the  intention  of  the 
parties  to  consider  the  use  of  the  highway  as  a  part  of  the  transaction, 
although  there  may  be,  in  the  description  of  the  land,  some  reference  to 
the  highway  as  a  monument. — Lankin  v.  Tenoilliger,  97. 

8k  GuABANTOB — SuRETT. — A  guarantor,  like  a  surety,  is  bound  only  by 
the  strict  letter  or  precise  terms  of  the  contract  of  his  principal  whose 
performance  he  has  guaranteed. — Stover  v.  Locke^  519. 

4.  Time  of  Performance — Condition  Precedent. — In  contracts  for  the 
sale  of  personal  property,  if  time  appear  to  be  of  the  essence  thereof,  on 
a  fair  consideration  of  the  language  and  circumstances,  stipulations  in 
regard  to  it  will  be  construed  as  conditions  precedent. — Sun  Pub.  Co.  v. 
Minn.  Type  Foundry  Co.  49. 

5.  Bale  of  Chattels — Entirety  of  Contract. —  The  consideration  being 
entire,  and  the  goods  having  been  ordered  for  a  particular  purpose 
known  to  the  seller,  the  buyer  is  not  bound  to  accept  all  or  any 
part  of  those  tendered  unless  they  all  substantially  meet  the  require- 
ments of  the  contract,  although  some  of  the  goods  may  be  of  the  kind 
ordered. — Id. 

6.  Contract  of  Sale — Inspection  of  Groone. — ^In  offering  delivery  under 
contracts  for  the  sale  of  personal  property,  the  vendor  is  bound  to  give 
the  vendee  a  reasonable  opportunity  to  satisfy  himself  by  inspection  of 
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the  goods,  tefon  pAjiiif  te  ttiem,  that  they  an  in  aooordanoe  with  the 
oontracL — Id, 

7.  Weittkn  iNSTRrifEKT— Date— Dblivebt-— Iwteht  of  Partibb.— XJn^ 
less  there  is  something  to  indicate  a  difTerent  intention,  a  written  instra- 
ment  takes  effect  firom  its  delivery,  and  not  from  its  dat<> ;  but  where  it 
appears  from  the  language  of  the  instmment  that  it  was  intended  to 
cover  a  certain  period,  or  to  incur  a  certain  liability,  although  anterior 
to  its  actual  delivery,  it  will,  when  delivered,  relate  back  and  take  effect 
according  to  its  terms  and  the  intention  of  the  parties.— 0.  R.^  N.  Ob. 
Y.Svfinbwme^  574^ 

See  Husband  and  Win,  1;  Ykndob  and  Vendkb,  1,  % 

CONVEBSION.    See  ByiDKNCB,  8. 

COEPORATIONS.    See  Pabtnsbship,  1. 

COUNTERCLAIM.    See  Equitt,  1,  8. 

COUNTIBa 

LiHiT  OF  Indebtednxss. — An  indebtedness  incurred  by  a  county  in  e»ceai 
of  five  thousand  doilacs  Is  void,  unless  incurred  to  suppress  insorreo- 
tion  or  repd  invasion,  and  its  payment  will  be  ei^oined  at  the  suit  of 
a  tax-payer  of  the  county.— Warmington  v.  Pigre$f  600L 

See  Roads  and  Highways,  2,  &• 

CRV'-^^AL  LAW. 

1.  Ikdicthent— Words  of  Statutx.— In  indictments  for  statutory  mia- 
demeanors,  it  is  sufficient  to  charge  the  offense  in  the  words  of  the 
statute,  provided  the  crime  is  thereby  set  forth  with  such  certainty 
as  will  apprise  the  accused  of  the  offense  imputed  to  him.— iState  v. 
Shaw,  287. 

2.  Insanttt. — In  criminal  actions,  if  it  appear  from  the  evidence,  to  the 
satisfoction  of  the  jury,  beyond  a  reasonable  doubt,  that  at  the  time 
of  the  commission  of  the  criminal  act  charged  in  the  indictment,  the 
defendant  was  laboring  under  such  a  defect  of  reason,  from  disease  of 
his  mind,  as  not  to  know  the  natnre,  quality,  or  consequences  of  the 
act  he  was  committing,  and  was  unable  at  the  time  to  distinguish  be- 
tween light  and  wrong,  he  is  entitled  to  be  acquitted  on  the  ground  of 
insanity.— /S^tote  v.  Zom,  59L 

8.  Dbxtnkknness— Morrvx  and  Intxnt.— Drunkenness  of  the  defendant 
in  a  criminal  action  does  not  excuse  him,  but  may  be  considerBd  by 
the  jury  in  determining  the  purpose,  motive,  or  intent  with  which  he 
committed  the  criminal  act  charged  against  him.^i«I. 

4.  Intimidation  of  Witnbss. — Before  evidence  can  be  received  against  a 
defendant  in  a  criminal  prosecution,  of  attonpts  to  bribe  or  intimidate 
a  witness  for  the  state,  the  defendant  must  be  shown  to  have  anthoriaad 
■ocfa  attempts  or  ba  connected  therewith.— «8Stal«  ▼.  Jhif,  160i 
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MuBimm— DiaiBKuiw  Uic  or  Diaslt  Wbafov— FMroiivnciv.— The 
condusiTe  pmampdon  of  an  inteut  to  miurd«r  arising  from  the  delib- 
erate use  of  a  deadly  weapon  Gatising  death  within  a  year,  etanding 
alone,  will  only  sostain  a  oonviction  for  nmrdcr  in  the  second  degree ; 
and  there  must  be  some  other  proof  of  tibe  deiiberadon  and  premedita- 
tion necessary  to  oonstitnte  murder  in  the  first  degree,  before  a  defend- 
ant can  be  conyicted  of  tiie  latter  crime.— ^Stote  y.  Carwer^  602, 

DAMAGES. 

Death  op  Pabtt— Mkasubb  of  Damaoks— EABKnro  CAPAeiTY.— Under 
the  statute,  the  age  and  sex,  the  general  health  and  intelligence  of  the 
deceased,  his  habits  and  capacity,  mental  and  physical,  to  earn  and 
aoqnire  property,  are  all  ta  be  cossidered  In  estimatiiig  the  damages; 
and  this  would  indnde  skill  in  the  management  of  wealth,  or  capacity 
to  manage  affairs  which  would  be  of  an  advantege  to  an  estate,  and  the 
loes  of  which  would  prove  a  ^detriment  to  JLr-MuUm^  Admr,  y.  0. 8.  L, 

8ee  Bqtott,  8;  JvBfli,  1;  Lahvlobd  akd  Txvajit  1;  Yoroos  asd 
Vekdbk,  2. 

DEEDS.    See  Cohtbacts,  2;  EquiTTt  5;  JuDGXEins,  X 
DESCENTS.    See  WixiLQi  6»  7. 

IHTOBCB. 

Habitual  OBosa  DBumcBNineBa.— Oocasiovial  acts  of  inkozioatioB  are  not 
sufficient  to  make  one  an  habitual  drunkard .  tiiure  must  be  the  invol- 
untary tendency  to  become  intoxicated  a.'«  often  as  th  temptation  is 
presented,  which  comes  from  fixed  habit  acquired  irom  frequent  and 
excessive  indulgence. — McBee  y.  McBee  ^29 

DOWER. 

ExBctmoN  Salb — Administratiow, — A  wifo  meht  to  dower  is  not  affected 
by  an  execution,  or  administrator's  uale  of  her  hasband's  land.*— IToum 
y.  Fcnele,  303. 

See  HusBAXD  asd  W>vn,  1. 

DRUNKENNESS.    See  Criminal  Law,  8;  Divobck,  L 

EASEMENTS.    See  Roads  and  Highways,  1. 

EJECTMENT. 

1.  Adtbbsb  Holdiwo— Pimrrrr  of  Posstosion— Evidewcb. — In  actions 
of  ejectment  where  the  defense  relied  upon  is  adverse  possession  for  tlie 
statutory  period  of  Hmitations,  made  up  of  several  hostile  holdings, 
each  less  than  the  requisite  time,  it  is  incumbent  on  the  defendant  to 
establish  privity  of  possession  in  the  successive  occupants  under  whom 
he  claims ;  but  such  privity  may  rest  in  deed  or  in  parol.—  Vance  v. 
Wood,  77. 
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2,  EviDBNOB — ^AcT  OF  C!oNOBB8B. — ^Id  defense  of  an  action  of  ^ectment  bj 
a  settler  on  goTemment  lands  against  a  rail  way  "company  to  reoorer 
the  land  whereon  the  company's  road  is  located,  it  is  competent  for  tho 
defendant  to  show  that  prior  to  the  plaintifTs  settlement,  it  complied 
with  the  requirements  of  the  act  of  congress  of  March  S,  1875,  granting 
to  railroad  companies  the  right  of  way  over  the  public  lands ;  and  it  is 
sufficient  if^  firom  an  inspection  and  construction  of  the  documents 
o^ered  in  eyidence,  it  appears  that  such  compliance  was  prior  to  the 
settlement,  althou^^  the  exact  date  does  not  appear.— JHzseUe  v.  O.  iZ. 
4t  N.  Co.  463. 

EQUITY, 

h  Equitablb  OoTTirnEBCLAiM— Lbsai.  DiFSRsn.— Matten  of  purdy  I^gal 
cognizance  in  no  way  connected  with  the  suit^  and  not  arising  out  of 
the  transaction  upon  which  the  plaintiff  bases  his  daim  for  relief^  can- 
not be  pleaded  as  counterclaims  in  a  suit  in  equity.— iSSsort  y.  Martin^  311. 

2.  Iirjusncx — Fbanchisb — Hostile  InTEaFEBiNCV. —  Before  a  court  of 
equity  will  interfere  to  restrain  an  infringement  upon  the  enjoyment  of 
a  franchise,  it  must  appear  that  some  hostile  overt  act  has  been  done  by 
the  party  complained  of;  a  mere  intent  not  acted  upon,  is  insufficient.— 
Umatilla  Irrigation  Cb.  v.  Umatilla  Improvement  Oo,  306. 

8b  Equity  Jubibdictioii— Failube  or  Equitt— Rexedt  at  Law. — Hie 
rule  that  equity  having  assumed  jurisdiction  of  a  case  for  one  purpose, 
will  retain  it  for  aU  purposes  and  administer  complete  relief,  does  not 
apply  where  there  is  a  failure  of  proof  of  plaintiff's  equity,  but  he  will 
be  remitted  to  such  remedy  as  he  may  have  at  law. — Dodd  v.  Some 
Mutual  Ira.  Co,  3. 

ii  Equitable  Lisw— Pbiob  Equity— Bobmaztt  Judgment. —  A  party  in 
possession  of  land  under  a  defective  deed,  and  having  an  equitable  lien 
thereon  ,for  the  purchase  price  paid  by  him,  being  otherwise  without 
notice,  is  not  affected  by  a  subsequent  suit  to  subject  the  land  to  the 
payment  of  a  Judgment  against  one  who  is  alleged  to  have  advanced 
the  money  for  the  conveyance  to  the  grantor  in  the  defective  deed,  but 
who  by  the  record  Ib  a  stranger  to  the  title,  especially  where  the  judg- 
ment was  dormant  when  the  possession  began  under  the  defectiye  deed* 
'^Daviison  v.  ifodbay,  247* 

Per  Stbahah  ,  C.  J. 

5.  MoBTGAGE — Speoifio  Pebfobhahce. — A  party  who  holds  a  deed  for 
land,  absolute  in  form,  but  in  fact  a  mere  security  for  money  loaned,  is 
a  mortgagee  only,  without  title  to  the  land,  and  will  not  be  compelled 
by  a  decree  in  equity  to  specifically  perform  a  contract  to  convey  the 
land,  because  such  a  decree  would  be  ineffectual.— uldotr  y.  Adair,  115. 

Per  BsAir,  J. 

6.  Suit  to  Redeem— Case  in  Judgment.- Pleadings  examined,  and  hddt 
that  the  bill  discloses  &cts  sufficient  to  constitute  a  cause  of  suit  for 
redemption  of  the  lands  in  controversy  from  the  lien  of  a  mortgage.— Jci. 
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7.  HiflTAKS — RBSTo&Anoif  or  Cawoellid  Mobtoaos.— If  ft  holder  of  ft 
mortgage  take  a  new  mortgage  as  a  sabstltate  for  a  former  one,  and 
cancel  and  release  the  latter  in  ignorance  of  the  eziatenoe  of  an  inter- 
yening  lien  upon  the  mortgaged  premises,  although  such  lien  be  of 
xeooid,  equity,  looking  to  sabstance  rather  than  form,  will,  where  the 
lights  of  third  parties  hare  not  been  prfjudioed,  disregard  the  cancella- 
tion of  the  former  mortgage  and  restore  it  to  its  original  priority.— 
Peoree  y.  BueU,  29. 

ti  XJHLiQnn>ATKD  Damaokb— Equttablb  GoxmriBOLAiicB.*  Claims  for  ui- 
liquidated  specolatiye  damages,  not  being  snch  as  would  sustain  a  suit 
between  the  parties,  are  not  proper  eauitable  counterclaims.— C^ofin  y^ 
Conn,  i52. 

XBBOBa    See  JLfpials,  5,  d. 

ESTOPPEL.    See  Ooimucn,  X 

EVIDENCE. 

L  BouKDAsm— Comsn  avd  Distamois— Momnnnrra.— The  location  of 
a  disputed  boundary  is  a  question  of  &ct  to  b^  determined  from  the 
eyidence,  wherein  the  object  is  to  follow  in  the  "  footsteps  of  the  svr- 
yeyor"  who  established  the  original  line;  and,  in  so  doing,  ooun»es  and 
distances  must  yield  to  monuments,  such  as  marks  and  blazes  on  trees 
and  other  like  indicia  of  the  line. — Vandusen  y.  ShioeUyf  64. 

i.  CoMTBAOT  voB  Saub  07  LAin>— AssTRACT. — In  SB  actiou  on  a  contract 
for  the  sale  ef  land,  whereby  the  defendant  agreed  to  oonyey  a  fee 
simple  title  and  to  ftiznish  an  abstract  showing  such  title,  the  abstract 
tendered  by  the  defendant  may  be  admitted  in  eyidence,  not  as  proof 
of  the  title  to  the  land,  but  as  tending  to  show  a  breach  or  perform- 
ance of  the  condition  of  the  contract  requiring  an  abstract— JTon^  y. 
JRippey,  299. 

t,  CoiryBBSiov— Chattxlb  Bktkbmd  fbom  RxAiffr— Title  to  Laitd— Pabol 
TxBTiMoinr.—  In  an  action  for  the  conyersion  of  chattels,  the  ownerahip 
of  which  depends  upon  the  fkct  that  they  haye  been  seyeied  from,  the 
land  of  plaintiff,  the  title  to  the  land  is  only  collateral  to  the  main  fact 
in  dispute,  and  may  be  proyen  by  parol.— fbdfcm  y.  QoodoUe^  68. 

i.  Damaokb— Opnnoir  or  WiTims.— The  general  rule  of  evidence  is,  that 
a  witness  must  state  fiots,  and  not  draw  conclusions  from  th^n  or 
giye  opinions;  and  hence,  in  actions  for  damages,  while  a  witness  may 
state  the  ftcts  upon  which  the  damsges  are  predicated,  he  cannot  giy» 
his  opinion  concerning  the  amount  of  damage  resulting  fit>m  any  given 
act  or  omission,  because  it  is  the  ezclusive  province  of  the  Jury  to  assess 
damages  under  the  rules  of  law  declared  by  the  court.— Airton  y.  8eo0r^ 

C  BznsT  TvmfoirT— Hasmlsbb  Bbvoe.— When  the  matter  under  eoiK 
•  sideration  beforea  Jury  is  of  that  character  about  which  any  one  of  ordin- 
ary intelligenoe,  without  any  peculiar  habits  or  course  of  study,  is  ablo 
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to  form  a  correct  opinion,  expert  tofltiiBony  tmio  socfa  matter  is  inadinis- 
aible;  but  when,  upon  the  whole  caae,  it  is  jnanifeBt  that  if  such  testi- 
mony bad  not  been  introduced,  the  Juiy  could  not  have  reached  a 
different  conclusion  ttom  that  expreved  in  tlie  opinionB  of  the  «zpert8, 
the  admission  of  such  evidence  wiU  be  Mgarded  as  a  hnrmlonn  errors— 
luharY.  0.  8,  L.  etc,  Ry,  Co,  6Sa. 

6b  Offeb  or  WRrmro  nr  TssnHoinr.— Where  it  does  not  appear  that  « 
writing  has  been  altered  by  some  unauthorized  person,  a  party  offering 
it  in  evidence  will  not  be  permitted  to  select  that  part  of  it  fiiYorablt  to 
his  case  and  exclude  another  part  which  might  operate  un&Tonbly. — 
Goodman  v.  0.  R,  A  N.  Co.  14. 


7.  Weakeb  Eyidencb — Pbbbuxptioh  or  Distbust. — If  weaker  and  I 
satisfactory  evidence  be  offered  when  it  appears  that  stronger  and  mora 
satisfactory  was  within  the  power  of  the  party,  the  evidence  offered 
should  be  viewed  with  distrust —  Wimer  v.  Smith,  469. 

See  Abstract  or  TrrLB,  1;  Ejegtmbht.  1,  2;  Fraud,  1,  2;  Jubixs.  5; 
Mastbb  and  Sb&vaiit,  1,  Fi^Baome  ;ajid  FAAfftiam,  12^  14,^; 
WimaBs,  1. 

EXECUTION.    See  Dowsb,  h 

BXECUTOBS  AND  ADMINISTRATOB& 

!•  ADxnrisTBATOB— Tbubtkx — ^Pbopbbtt  of  Estatb— CoNFLicrnro  Ctjiixb. 
An  administrator  is  a  quasi  trustee,  and  should  be  a  person  who  is  not 
interested  adversely  to  the  estate  in  properly  which  is  the  suliject  of 
administration,  and  who  will,  while  carefoUy  guarding  the  intMCsts  of 
the  estate,  stand  at  least  indifferent  between  it  and  daimants  of  the 
property.— In  re  EskUe  of  MiUtf  210. 

2.  Failtjbk  to  Filb  Ihvbhtobt— -Rbmoval. — ^A  fitilure  to  make  and  re* 
turn  an  inventory  of  .the  estate  by  an  executor  or  administrator,  within 
the  time  allowed  by  law,  is  a  violation  of  duty  for  whi<^  he  is  sul^ect 
to  removal. — Jd» 

8.  Estates — Forbclosubb  or  Mobtgagb — Dbceased  Mortoaoor. — ^Tho 
death  of  a  mortgagor  and  proceedings  in  the  county  court  conoemirg 
the  settlement  of  his  estate  do  not  prevent  or  suspend  foreclosure  of  the 
mortgage.  The  only  oonseqoence  of  a  fiiilnre  to  present  the  claim  to 
the  executor  or  administrator  before  bringing  suit  is,  that  a  personal 
Judgment  cannot  be  rendered  for  a  balance  of  the  debt  remaiutng 
unpaid  after  the  security  is  exhausted.  VeHim'  v.  Rignc,  16  Or.  206^ 
followed  and  appTOYod.—^Toel  ▼.  IFcnfton,  43d. 

See  Wills,  1,  2, 8, 4. 

FALSE  IMPRISONMENT. 

1.  Voi0  Pbocbss— LnxarLABrrm— >Wattbb.^A  void  pioeeai  k  no  Joiti- 
fication  for  an  arrest,  but  one  merely  irrsfcnlar  or  voidable  is  m  cotnpletiw 
dftiuwe  until  set  aside;  and  where  a  dafenrtani  appears  and  pntaiji  hail 
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without  moving  to  set  aside  such  UTeg;alar  or  voidable  process,  he 
waives  all  defects  in  the  manner  of  its  issue. — Neimiiz  v.  Conrad,  164. 

2.  ARBEn — Reoulab  Pbocxss  —  Ibbboulab  Sbbvicx. — The  process  of 
arrest  being  sufficient^  the  party  who  in  good  &ith  upon  proper  cause 
sues  it  out,  is  not  responsible  for  irregularities  in  the  manner  of  its  exe- 
cution, unless  it  affirmatively  appear  that  the  officer  so  acted  by  direc- 
tion of  the  person  suing  out  the  writ — Id, 

&  Plbadiito — ^Vabiascb.— Where  the  complaint  charges  fklse  imprison- 
ment by  an  arrest  void  ab  initio,  it  is  a  material  variance  to  admit  evi- 
dence of  an  arrest  lawfVilly  made,  but  which  afterward  became  unlawAil 
Imprisonment  by  reason  of  a  reftisal  to  receive  bail.— iii. 

FRANCHISE.    SeeEQnxTT,Z 

FRAUD, 

L  Allegata  avd  Pbobata— Fatltjbb  or  Pboov.— Where  a  party  seeks 
relief  on  the  ground  of  fraud  perpetrated  by  another,  he  must  not  only 
allege^  but  must  also  proves  that  he  relied  upon,  and  was  innocently,  on 
his  part,  misled  by  the  fraudulent  statements  of  the  other  party ;  and 
unless  the  evidence  shows  this,  there  is  a  Mlure  of  proof. — Fearce  v. 

2,  Falsb  Rbpbbskbtations — Judgmbiit  or  Pubchasbb. — A  party  seeking 
relief  on  the  ground  of  fraud  perpetrated  upon  him  by  means  of  false 
representations,  must  not  only  clearly  prove  the  fraud,  but  must  also 
show  that  he  rdied  upon  the  false  representations;  and  although  such 
lUse  representations  were  made  as  alleged,  yet,  if;  having  ftiU  means  of 
knowing  the  truth,  he  acted  on  his  own  judgment  in  the  transaction 
from  which  he  seeks  reliet,  he  cannot  complain. — Wimer  v.  Smith,  468. 

8.  Nbgliobncs — Good  Faith. — Where  A,  either  negligently  or  intention- 
ally, ^ves  the  control  of  his  property  to  B,  and  thus  places  him  in  a 
position  to  defraud  C  in  relation  Uiereto,  if  a  loss  occur  thereby  without 
the  fault  of  C,  it  should  fiill  on  A  as  between  him  and  C,  because  the  act 
of  A  facilitated  the  fraud.— J^Core  v.  Ladd,  202. 

4.  SuppBBSSioir  OF  Fact — XTntaib  Gontbact. — The  suppression  or  fUlure 
to  disclose  a  material  fact,  although  through  ignorance  of  the  fact,  or 
without  intent  to  deceive,  may  render  a  contract  so  hard,  or  unequal, 
or  unfair,  that  a  court  of  equity  will  refuse  to  enforce  the  same  against 
the  party  thus  misled.— Dodd  v.  HooM  Mutual  In$.  Co,  S. 

GUARANTOR,    fiee  Coktbacts,  3. 

HUSBAND  AND  WIFR 

1.  CoirrBACTUBAL  Rslatzon — Down  ahv  Cubtbbt. — A  husband  and  wtlb 
cannot  contract  with  each  other  concerning  the  possible  estate  of  dower 
or  curtesy  either  may  have  in  the  lands  of  the  other  by  virtue  of  their 
marriage. — Sotae  v.  Fowle,  303. 

&  ExFBNSBS  OF  Famtly— LiABiLrPT  OF  WiFB.— Uudcr  section  2874,  Hiirs 
Code,  which  provides  that  "the  expenses  of  the  frunily  and  the  educa- 
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tion  of  the  children  are  chaigeable  upon  the  property  of  both  hnsband 
and  wife,  or  either  of  them,  and  in  relation  thereto  they  may  be  sued 
jointly  or  separately/*  a  wife  is  liable  for  the  purchase  price  of  a  bnggy 
bought  for  and  used  in  the  fiBunily  as  a  fSuuUy  vehide.— JDedd  t.  SL 
John,  250. 

INDICTMENT.    See  Crimihal  Law,  1. 

INSANITY.    See  Cbdohal  Law,  2;  Wills,  6»  8. 

INSURANCE.    See  Plxabivo  and  Pbacticx,  6w 

INTEREST.    See  Aocouvt  Stated,  2. 

JUDGMENTS, 

1.  Joint  PABnn — Inbitidual  Liabiutt.— Ai  between  seyeial  parties  to 
a  judgment,  not  adversary  to  eadi  other  in  the  original  action,  the 
question  of  the  liability  of  any  of  them  is  always  open  to  sabseqoent 
inquiry  by  appropriate  litigation.— AifMim  v.  Stewart,  250. 

2.  JuDOMSNT  Linn — Hostile  Equitibs — Rkformation  or  Mobtgagb.— 
A  judgment  lien  attaches  only  to  the  actual  and  not  to  the  apparent 
interest  of  the  Judgment  debtor  in  land,  and  is  subject  to  any  equitable 
estate  therein  hostile  to  the  judgment  debtor  existing  at  the  time  the 
judgment  was  rendered,  whether  known  to  the  judgment  creditor  or 
not;  and  for  the  purpose  of  protecting  such  equitable  estate,  courts  of 
equity  will  correct  a  mistake  in  a  mortgage  upon  which  the  equitable 
estate  depends,  and,  as  corrected,  give  it  priority  oyer  a  subsequently 
acquired  judgment,  so  that  the  judgment  lien  will  be  confined  to  the 
actual  interest  of  the  judgment  debtor  in  the  land. — Meier  t.  KieO^,  136. 

8.  Unbncosded  Contstanob  — Judgmknt  Linn— Bquitablb  Titlbs. — 
Section  271,  Hiirs  Code,  which  provides  that  a  conveyance  of  real 
estate,  or  any  interest  tiierein,  shall,  as  against  the  lien  of  a  judgment^ 
be  void  unless  recorded,  applies  to  conveyances  which,  if  recorded, 
would  give  notice,  but  does  not  apply  to  the  equities  of  plaintiff 
which  require  the  aid  of  a  court  to  establish.— Id. 

See  Appbals,  3;   Equity,  4;   JuBianicnoN,  1,  2;   Plbadinq  abv 
Pbacticb,  2,  6. 

JUDICIAL  SALES. 

Caveat  Emftob— Estoptbl.— AH  judidal  sales  in  this  state  are  subject  to 
the  doctrine  of  caveat  emptor,  and  do  not  operate  as  estoppels  in  favor  of 
a  purchaser  and  against  one  having  an  adverse  interest  in  the  land  sold, 
unless  the  latter,  to  induce  the  purchaser  to  buy,  made  some  representa* 
tion  against  such  interest  upon  which  the  purchaser  had  a  right  to^  and 
did  rely.— J7ouM  v.  Fowle,  303.     « 

JURISDICTION. 

1.  Judgments  and  Dbcsbbs- Gollatbral  Attack.— The  jn^^ent  or 
decree  of  a  court  having  jurisdiction  to  pronounce  the  t>aine.  is.  in 
respect  to  the  matter  directly  determined,  or  actually  and  neosBarily 
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indaded  therein,  oonclusive  upon  the  parties  and  those  assertliig  sabee- 
quent  claims  under  them,  and  cannot  be  collaterally  attacked. — Finley 
y.  Souaer,  662. 

2.  Pabties  akd  SuBJBcrr  Mattkb — Yaliditt  of  Dbcbee. — ^A  Judgment,  or 
decree,  rendered  by  a  court  having  jurisdiction  of  the  parties  and  of 
the  subject  matter,  although  erroneous,  is  not  yoid,  but,  at  best,  is 
only  voidable;  and  is  conclusive  on  the  parties  until  reversed  by  some 
direct  proceeding.— OoZ^  v.  OrdbiU,  588. 

See  Equity,  3;  Roam  akd  Highways,  4. 

JURIES. 

1«  Tbial  by  Juby— Asbbssmbvt  or  Damaobb.— At  common  law,  in  actions 
of  tort,  where  the  defendant  suffered  a  de£&ult,  the  assessment  of  dam- 
ages by  a  jury  was  not  a  matter  of  right,  but  could  be  made  by  the 
court  alone;  hence,  the  provisions  of  subdivision  2,  section  249,  Hill's 
Code,  ( edition  1882,)  requiring  the  court  to  assess  the  damages  in  such 
cases  without  the  intervention  of  a  jury,  are  not  in  conflict  with  the 
guaranty  of  the  constitution  of  Oregon,  that  in  dvU  cases  the  right  of 
trial  by  jury  shall  remain  inviolate. — Deane  v.  WiUameUe  Bridge  Co.  167. 

2.  JuBY  Tbial — Ikstbuctions — Ezobftions. — (a)  A  general  exception  to 
a  charge  as  a  whole  cannot  be  sustained  when  any  part  thereof  is  sound ; 
(5)  to  maintain  an  exception  to  a  reftisal  to  charge  an  entire  series  of 
propositions,  each  one  of  them  must  be  sound;  and  (e)  an  exception 
cannot  be  sustained  to  portions  of  a  charge  variant  from  requests  made 
by  a  party  unless  the  variance  be  pointed  out. — Salomon  v.  OreUt  177. 

8.  InsTBUcnoNS— Asbumftiobs  of  Fact.— An  instruction  which  assumes 
any  controverted  allegation  to  be  proven,  is  erroneous  as  invading  the 
province  of  the  jury. — Id, 

4.  JuBY  Tbial — iNSTBuonoire — Abstbact  PBOPOsinom  of  Law.-— It  is 
erroneous  to  instruct  the  jury  on  abstract  propositions  of  law  however 
correct  they  may  be  in  theory. —  Boweti  y  Clarke,  566. 

^  JuBY  Tbials — Uin>i8PUTBi>  EviDBwcB — DiBBCTiNO  Ybbdict. — When 
there  is  no  conflict  in  the  evidence,  the  issue  between  the  parties  is  one 
of  law,  to  be  determined  by  the  court ;  and  in  such  cases  it  is  proper  for 
the  court  to  direct  the  jury  to  return  a  certain  verdict  to  conform  to  the 
UiCia,— Coffin  v.  Hutchinton,  554.    ^ 

See  Afpbals,  2. 
LANDS. 

1.  Railboad  Laitos— Obaht  in  pBJBBEirn^Acr  or  Oonobbbs.— The  grant 
of  lands  to  the  Northern  Pacific  Railroad  Company,  by  the  third  section 
of  the  act  of  congress  of  July  2, 1864,  incorporating  that  company,  is  a 
grant  in  prtaenH,  in  the  nature  of  afloat,  until  the  route  was  determined 
according  to  the  requirements  of  the  act;  and  after  that,  definite  in  its 
nature,  attaching  to  specific  sections  capable  of  identification,  except  as 
to  sections  which  were  expressly  reserved. —  Stewart  v.  Altstock,  182. 


630  Master  and  Sebvant. 

LANDS — Concluded. 

2.  PoBLic  Lands — Private  Entbt. —  Public  lands,  within  the  meaning  Of 
the  acts  of  congress,  are  such  as  aie  subject  to  sale  or  other  disposal 
under  general  laws,  and  do  not  include  those  previously  granted  or  in 
process  of  private  entry  by  pre-emption,  homestead,  or  the  like. —  Id. 

S.  Void  Patent  —  Rembdt  at  IaAW  —  Pleadino.— A  patent  issued  for 
lands  not  granted,  or  that  were  excepted  out  of  the  gr&nt  under  which 
the  patent  issued,  passes  no  title,  is  void,  and  may  be  attacked  in  an 
action  at  law  by  a  defendant  against  whom  it  is  used,  if  he  be  a  party 
deraigningfrom  the  general  government  a  valid  paramount  title  to  land 
included  in  the  patent  and  the  subject  of  the  action ;  but  the  pleading  of 
such  a  party  must  affirmatively  allege  the  ultimate  fiusta  ahowing  him 
to  be  in  a  position  to  make  such  attadc— Jd. 

See  Tide  Land's,  1,  2,  S. 

LANDLORD  AND  TENANT. 

Abandonment  6r  Premises  — NiW  TsNAirr  —  Msasuies  ov  Dakagbb. — 
When  a  tenant  wrongAiUy  abandons  leased  property,  the  landlord  may 
re-enter  the  premises  for  the  purpose  of  caring  for  the  same  without 
waiving  his  rights  under  the  lease;  and  he  is  not  bound  to  find  a  new 
tenant  for  the  property;  but  if  he  does  rent  the  same  to  a  new  tenant, 
his  measure  of  damages  for  a  breach  of  the  old  lease  is  the  difference 
between  the  rent  under  the  old  lease  and  the  less  amount  he  reodves 
under  the  new  one. —  BotMn  v.  Clarke^  566. 

LEGISLATURE    See  CONdxinmoirAL  Law,  1, 4,  fi,  10, 12;  Omcs,  1« 

LIBEL. 

1.  DEFiNinoir.— Libel  may  be  defined  to  be  a  malicious  publication  In 

writing,  signs,  or  pictures,  imputing  to  another  something  which  tends 
to  injure  his  reputation,  to  disgrace  or  degrade  him  in  society,  and  to 
lower  him  in  the  esteem  and  opinion  of  the  world,  or  to  bring  him  into 
public  hatred,  contempt,  or  ridicule. — CoU  v.  NeugtadUr,  191. 

2.  Pleading — Libel — Innuendo. — An  innuendo  serves  to  explain  prece- 
dent matter,  but  never  to  establish  a  new  charge  Gr  enlaige  or  cha&ge 
the  sense  of  previous  words. — /d. 

LIENS.    See  Equity,  4;  Judgments,  2;  3;  Ybhdob  aitd  VEVDn,  S. 

MANDAMUa 

SurriciENCY  of  Writ— Stare  Decisis.— A  writ  of  matidamus  must  itself 
state  facts  sufficient  to  authorize  the  court  to  grant  the  relief  sought, 
and  will  not  be  aided  by  reference  to  the  petition.  McLeod  v.  8ooU^  21 
Or.  Qi,  followed  and  approved.— JSiUioft  v.  Oliver,  44. 

MASTER  AND  SERVANT. 

1.  Negligence— pBEsuMPnoN—FAiLXTRE  or  Proof.— In  an  action  againai 
a  mastei  by  a  servant  to  recover  damages  for  injuries  sustained  on 
account  of  defective  machinery,  it  is  presumed  that  the  master  has  di»- 
diai;ged  his  duty  to  the  servant  by  providing  suitable  a^^Usnoes  fbr  the 
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OSS  of  tbe  MTWkt  in  tbe  employ ment  aad  tn  keeping  tkem  in  proper 
condition;  and  thia  pseramption  can  be  oyeroome  only  by  afi&nnatiye 
proo(  either  direct  ox  drcamstantial,  of  n^gUgenoe  on  the  part  of  the 
master.  Negligence  camiot  be  inferred  from  the  mere  happening  of  an 
accident;  and  if  the  circmnstances  relied  npon  to  show  negligence  are 
eonsietent  with  ordinary  care  on  the  part  of  the  master,  the  charge  of 
negligence  will  fiiH  for  want  of  proof.— JJ^meouf  t.  O.  S,  L,  etc  By,  €b.  S9. 

2.  Mastbb  axd  SsBTAm— Yigb-Pbdicxfaii — FsLZAw-SkBTAjrr-— Kboli- 
osNci. — An  employe  engaged  in  the  performance  of  some  duty  which 
the  master  owes  to  the  servant, —  snch  as  that  of  a  railroad  company 
to  lUrnish  a  reasonably  safii  track  and  roadbed  whereon  its  trainmen 
may  optn^  its  cai8»— is  a  yioe-principal  as  distingnished  from  a  fellow- 
serrant;  and  his  negligepce  causing  ii^jory  to  snch  servant  will  render 
the  master  liable.— JBtcA«r  t.  0.  iSL  X.  eto.  £^.  Cb.  633. 

M(»tTeA0E8. 

FoBBCLososE— RBDBMTnov  ov  pABOBL. — A  mortgage  was  foredoeed  and 
the  whole  mortgaged  premises  sold  on  ezecation  to  the  mortgagee  with- 
out making  a  defendant  of  one  who  owned  part  of  the  land  by  title 
acquired  subject  to  the  mortgage;  Md,  in  a  soft  by  the  snooaasor  in 
interest  of  such  owner  to  redeem  his  paicel  of  land,  thai  the  ukortgagee 
must  elect  between  ledauption  of  the  wiide  pwrntaaa  on  the  one  hand, 
or,  on  the  other,  conveyance  of  the  pucal  to  the  plaintiff,  in  the  suit 
to  redeem.— If'Ufaitv.  IMar.  604. 

See  Equity,  6,  Q,  7;   Exbcutobs  ahd  AnniBiaTBATOBa,  3;  Judo- 

MBB18»  2;  SUBBOOATIOB,  1. 

MUNICIPAL  CORPORATIONS. 

L  OwiOBBS  ABD  Aoani— SzoBn  am  AviBOBXTr— RAfxnoATioar.— A 
municipal  corporation,  like  »  pxivate  person,  is  liaUe  for  services  per- 
formed for  it  under  direction  of  its  ofikoers  or  agents,  but  in  excess  of 
their  authority,  provided  it  ratifies  and  aeoq^  the  same  after  they  are 
brought  to  its  official  knowledge  through  proper  channels;  but  meie 
silence  or  acquiesence  will  not  amount  to  ratification ;  there  must  be 
some  affirmative  action  in  that  respect,  or  action  ttom  which  ratifici^ 
tion  would  be  necessarily  inferred. — Murphy  v.  Albifui,  106. 

2.  CoKXOB  CouBGXir-OrnczAZ*  MBBnBos.— Where  the  liability  of  a  mu- 
nicipal corporation  depends  on  the  action  of  its  common  council,  such 
action,  to  be  binding,  must  be  had  by  ordinance,  resolution,  or  other 
equivalent  proceeding  at  a  meeting  of.  such  body  regularly  convened, 
and  cannot  be  baaed  on  acta  of  individual  membexa  of  the  coundl  not 
at  an  official  meeting. — Jd. 

MURDER.    See  Cbdi ibal  Law,  flL 

MUTUAL  BENEFIT  SOCIETIES. 

1.  Nbw  LBGiBLATioir— Ezbbcibb  ov  Powbbs.— The  right  of  mutual  benefit 
societies  to  alter,  amend,  or  repeal  their  laws,  or  to  enact  others  con- 
sistent with  the  puipose  for  which  they  are  organized,  is  well  reoog- 
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oized;  but  this  right  most  not  be  so  ezerdsed  as  to  operate  m  ft 
xepudiation  of  their  obligatioiiB,  or  to  work  a  forfeiture  of  zi^falB 
previously  Tested  in  their  memben. — Witt  y.  A,  O,  U.  W.  271. 

2  RsTBOAcnys  Lawb — Impossibii^itt  or  Compuahcb. — New  l^gidatioK 
of  mutual  benefit  eodetiea  will  not  be  conBtroed  as  letroactiYe  If  audi  ft 
result  can  be  avoided;  but  even  if  such  construction  be  inevitable,  tfaft 
law  will  not  be  allowed  to  apply  to  a  case  where,  without  any  fiuilt  of 
his  own,  it  is  impossible  for  a  member  to  eomply  with  its  require 
ments. — Id, 

NEGLIGENCE. 

1.  Injubt— CoivTBOL  ov  LooiTB  IN  QtTO— SuBSSQUxirr  RspAiB.— While 
evidence  of  additional  precautions  or  subsequent  repair  is  not  competent 
for  the  purpose  of  proving  antecedent  negHgenoe,  it  is  competent  for 
the  purpose  of  showing  that  the  place  where  the  injury  oocnned  was 
under  the  control  of  the  defendant,  and  he  may  require  the  court  to 
restrict  such  evidence  to  its  legitimate  effect  by  a  proper  instruction. — 
Skottowe  V.  O.  S,  X.  etc.  Ry,  Co.  4d0. 

2.  CoMMOM  Cabkixbs — DnoTC— Apfboacheb.— A  corporation  performing 
the  duties  of  a  public  carrier,  is  bound  to  keep  its  depots,  or  iMiHing 
places,  and  the  grounds  around  them,  owned  by  such  cozporatioD,  or  in 
its  possession,  and  used  in  connection  therewith,  safe  and  oonvenient  for 
all  persons  who  have  lawftQ  occasion  to  use  them;  and  it  is  bound  to 
keep  all  approaches  thereto  constructed  by  it  and  under  its  control  for 
the  use  of  persons  having  lawful  occasion  to  use  them,  safe  and  oon- 
venient for  such  use,  even  thou^  the  same  be  within  the  limits  of  the 
highway  or  a  street. — Id, 

8.    OBDnrABT    CaBB— DaITOSBODB    PLAOB — OoBTBIBUTOBT    KBOLIOBiraB.^ 

A  public  carrier  \e  only  bound  to  use  ordinary  care  in  view  of  the  dan- 
gers to  be  apprehended;  it  is  not  bound  to  keep  its  premises  absolutely 
safe,  nor  is  it  liable  for  accidents  due  to  a  want  of  ordinaiy  care  on  thia 
part  of  the  injured  person.— iSl 

See  FbauBi  3;  Mastbb  akd  Sbbvabt,  1,  SL 

NOTICE. 

!•  PoesBBsiON  or  Labd — Nonos  to  Subsbqubbt  PuBCRASKn. — A  penon 
taking  a  conveyance  of^  or  incumbrance  upon,  land  when  another  is  in 
the  actual  and  visible  possession  thereof^  will  be  affected  with  notice  of 
everything  in  relation  to  the  title  which  could  be  known  on  diligent 
inquiry;  and  where  a  party  has  notice  of  such  fects  as  should  put  a 
prudent  man  on  inquiry,  a  feilure  to  make  such  inquiry  is  visited  with 
all  the  consequences  of  actual  notice.  WootL  v.  Bayhuirn^  18  Or.  1,  fol* 
lowed  and  approved. — Bix^lum  v.  DoioiMon,  242. 

!SL  Tbttbts — NoncB  to  Pubchasbb. — A  party  who,  having  knowledge  of 
facts  and  circumstances  which  impress  a  tarust  on  land,  whether  express 
or  implied^  acquires  title  thereto^  takes  the  same  charged  with  the  tnisl^ 
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and  stands  in  no  better  podtian  than  a  party  to  the  tmBtr^Manauda»  t« 
Mann,  626, 

Bee  pBDiaPAL  akd  Aoibt,  Z 

OFFICE. 

MxKBBB  or  LionzjiTUXB— Omci  Cskatid  bt  Lsgiblatitb  Absxmblt— 
BuoiBiuTT. — A  person  who  was  a  member  of  the  legiislatiye  assembly 
which  passed  the  "Meussdorifer  Act/'  is  not  thereby  disqnalified  to 
serve,  daring  the  term  for  which  he  was  elected,  as  a  member  of  the 
bridge  committee  created  by  the  act,  becacuw  such  a  position  is  not  an 
office. — /State  ex  rtL  v.  Qwrge,  142. 

See  OoHBTrnrnovAL  Law,  1,  2: 

PABTinON.    See  Cohfubiov  or  Goods,  1* 

PARTNERSHIP. 

1.  IncoBFORATOBS — PASTHCBs—Assuiairo  OoBPOBATs  NAiR-^Where three 
or  more  persons  execute  and  file  articles  of  incorporation  nn»ler  the 
laws  of  this  state,  and  do  nothing  ftirther  toward  effecting  an  organ- 
isation or  carrying  on  the  proposed  business,  they  do  not  thereby 
become  liable  as  partnen,  although  one  of  them  assumes  to  do  business 
under  the  proposed  corporate  name  and  incurs  liabilities  in  that  name* 
-^Rutherford  y.  BiU,  218. 

%  Pabtnxbs — JoiBT  Dkbtobb — Statijtb  of  LixiTATioini. — It  is  a  general 
rule  that  a  Joint  debtor  may,  as  soon  as  he  has  paid  more  than  his  share 
of  any  single  joint  debt,  enforce  contribution  from  his  fellow-debtor  as 
to  that  debt;  but  as  between  partners,  this  principle  does  not  apply,  the 
rule  in  such  case  being,  that  no  cause  of  suit  or  action  arises  in  &vor  of 
one  against  the  other  for  contribution,  and  that  the  statute  of  limita- 
tions does  not  begin  to  run,  until  the  partnership  business  is  fully 
settled  and  a  balance  in  fovor  of  one  or  the  other  ascertained,  notwith- 
standing the  partnership  itself  may  have  been  previously  dissolred. — 
McDonald  y.  Solmet,  212. 

8.  Past  Sebyics  roa  FiaM— AonrnoKAL  Co]CPBirsA.Tioir.— After  a  service 
is  rendered  for  a  firm,  the  compensation  for  which  is  fixed  by  contract, 
it  is  not  competent  for  one  member  of  the  firm,  without  the  consent  of 
the  other,  to  suljeot  the  firm  to  liability  for  additional  compensation 
for  the  service  already  rendered.— Cbnn  y.  Cbim,  462. 

PLEADING  AND  PRACTICE. 

1«  Plsadings— AMSiTDMisirTS^DiscBXTiov  or  OouBT.—The  allowance  of 
amendments  to  pleadings  and  the  terms  thereof  are  wholly  within  the 
discretion  of  the  trial  courts;  and  their  decisions  on  those  questions 
will  not  be  reviewed  in  this  court  except  for  an  abuse  of  discretion  to 
which  an  exception  has  been  properly  taken. —  Wallace  v.  Baisley,  572. 

%  CoxPLAiirr  Asn  Aivswbb — Immatkbial  Issue — Judombnt  on  Plead- 
iiiGs.— Where  the  only  issue  in  a  case  is  raised  by  a  denial,  in  the 

XXII  Ob.— 42. 
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answer,  of  immatttial  aUefi^atioiifl  in  the  oottpUdnik  withoat  iHiich  ft 
complete  cause- of  action  would  remain,  the  plaintiff  is  entitled  to  a 
Judgment  on  the  pleadings,  as  a  Iqgal  right  which  the  court  cannot 
reftise. — Id, 

S.  Disputed  Bouvdabt— Lxoal  Titlx — Stabi  Dbcibib.— Where,  in  a  soil 
under  the  statvrte,  it  appens  ftom  the  pleasfings  and  eyideoee  thai  the 
only  oontroTersy  between  the  parties  is  the  legal  title  to  a  strip  of  land 
dahned  to  have  been  aequiied  by  adverse  pooBesBlon^  tiie  complaint  will 
be  dismissed,  and  the  parties  reqiiired  to  tiy  the  legal  title  at  law.  Lorn 
V.  MwfiU,  19  Or.  540^  lbllow«d  and  approved.— Dto9  ▼.  JfcCbu%,  456. 

4.  Pbacticx — FnrDXKOS  or  Fact — Lsgai.  Coitclcbioii^ — Findings  of  fact 
which  merely  announce  certain  legid  condosiOBS  deducible  from  &ct8 
not  stated,  are  not  sufficient  to  support  a  judgment. — Kane  v.  Bippejf^  299. 

5.  IirsuBAiics — Spbcific  Pebfobmakcb— Rbvkwal  or  Pouct— Failubb 
OF  Pboof. — A  complaint  which  seeks  to  enforce  specific  performance  of 
a  parol  agreement  for  the  delivery  of  a  new  poHcy  of  ibsuraaoe,  to 
ascertain  the  plaintiff*!  loes  thereunder,  azid  decree  a  recovery  of  the 
amount  thereof,  is  not  supported  by  testimony  tending  to  show  a 
renewal  of  a  former  policy  ^-—2>od(i  v.  Borne  Muiuai  Jim.  €b.  8. 

6.  JoiKT  Acnoir— ScvESAL  JnD6XKifT.--Where  a  plaintiff  proceeds  against 
several  defendants  jointly,  he  may  dismiss  t^  action  as  to  some  of 
them,  and  prosecute  it  to  final  judgment  against  the  othan,  in  any 
case  where  a  separate  action  might  have  been  maintained.— iToiam  v. 
BaKhe,  513. 

7.  Pbactiob  IK  SupRsica  Cocbt— Appbals — BixA  of  ExcEpnoHB.^— The 
practice  of  incorporating  ih  a  bill  of  exceptions  all  the  testimony  taken 
in  the  court  below,  whether  pertinent  to  the  eKceptions  or  not,  1^  con- 
demned as  being  contrary  to  the  statute  defining  what  a  bill  of  excep- 
tions should  contain. — FS^er  r.  O.  A  L,  sle.  Bjf.  Cb.  583. 

8.  Pbactiob  nr  SupbeKB  CotTBT- Bill  op  ExdBPnoirs.— This  court  will  not 
strike  from  the  files  a  bill  of  exceptions  containing  all  the  evidence  given 
in  the  court  below,  instead  of  only  so  much  thereof  as  may  be  neoea- 
eary  to  ext^ain  the  exceptions,  but  will  decline  to  examine  the  ques- 
tions sought  to  be  pmscBted  in  that  irr^sular  manner.— iTamtfton  v. 
Gordtnif  557. 

9.  Pbacticx  nr  Supbkxb  Coubt— Bills  of  ExcvnoBS— 9rATBMtirT  of 
EviDBRCB.— It  is  unnecessary  to  recite  in  a  MU  of  exe^ytions  more  of 
the  testimony  than  is  necessary  to  explain  itbe  objection  to  be  urged  od 
appeal.  StaU  v.  Drakes  11  Or.  896,  and  Janeway  v.  HoUion,  19  Id.  97, 
followed  and  approved. — IHore  v.  Xodd,  202. 

10.  Pbacticb  ov  Apfxal — Additiohal  FiHDnvQS  OF  Fact. — Unless  it  appear 
by  the  bill  of  exceptions  that  application  was  made  to  the  court  below  for 
different  or  additional  findings,  and  refiised,  any  complaint  in  the 
supreme  court  in  regard  to  Endings  of  fiict  appearing  in  the  record, 
presents  no  question  for  review  on  appeal.— t^notitta  Hrriffoiiim  Ck,  v. 
£amhart,dad. 
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IL  PBAcrics  09  AmcAL— DxracTiTX  Dxvials— Waxtkb  or  OBjacfnoF.— 
Where  the  evidence  has  all  been  taken,  and  the  case  has,  without  objec- 
tion, been  heaM  to  a  final  decree  on  an  lamie  diat  is  defective  by  reason 
of  aigumentative  denials  in  the  answer,  neither  party  will  be  heard  to 
complain  of  the  error  fbr  the  first  tima  in  the  snpreme  €orxtt,—Bayhum 
y.  Daviuon^  242. 

12.  NoKstjrr— PiAoncE  oh  Apwax.— ThA  nffing  of  the  conrt  below  deny- 
ing a  motion  fbr  nonsuit,  will  not  be  considered  on  appeal  unless  the 
bill  of  exceptions  shows  afiELnnatirely  that  it  contains  all  the  eyMenoe 
given  on  behalf  of  plaintiff  at  the  triaL— Cb#ii  v.  Hutclw/mon,  554. 

18.  PsAcncB — NoHsuiT — Cass  n  Judgmxht. — It  appearing  from  an  exam, 
ination  of  the  record  in  this  case,  that  there  was  some  evidence  on  the 
part  of  the  plaintiff,  however  slight,  to  sustain  the  verdict,  AeM,  that  it 
was  not  error  in  the  oourt  below  to  deny  the  motion  of  defendant  fbr  a 
nonsuit— £yb«v  ▼•  Portiand  OabU  Eg.  Co.  22/L 

14.  PsAcncx — NoHSTTR  •—  EvronrcB.— In  considering  a  motion  fbr  nonsuit* 
the  oourt  will  not  examine  the  Wei|^  of  the  evidence  offered  by  the 
plaintiff;  but  if  there  be  any  evidence  which  the  Jury  might  believe, 
and  upon  which  a  verdict  might  be  based,  the  motion  will  be  denied. — 
Salomon  v.  Ore$t,  177. 

15.  Rkleasx — Plxahiho  — EvinEKos— Yksiiict.— A  release,  like  every 
other  contract,  must  be  supported  by  a  consideration ;  but  where  the 
release  and  the  consideration  are  sufficiently  pleaded,  and  there  is  some 
evidence  tending  to  support  the  allegation,  the  verdict  of  a  Jury  thereon 
will  not  be  disturbed  on  appeaL— J2av«cm  v.  Steu/arif  266. 

See  AooouHT  Statsd,  1;  Lahss,  S;  Lxbil»  2;  MAirDAXus,  1. 

POSSESSION.    SeeBjxcrmENT,  1;  Nohgb^  V 

PRINCIPAL  AND  AGENT. 

1.  AuTHoarrr  or  Aonrr.—  Before  parties  can  be  botmd  by  the  acts  or  deo- 
fauations  of  one  professing  to  be  their  agent,  his  authority  as  such  agent 
must  be  shown. — 0.  R,dt  N.Oo.  v.  Swihbums,  574. 

f,  NoncB  TO  AoxHT.—If  information  received  by  an  agent,  acting  within 
the  scope  of  his  authority,  be  of  a  character  which  makes  it  hvs  duty  to 
communicate  the  same  to  his  principal,  the  latter  is  bound  by  the  notice 
arising  fh>m  the  information,  although  it  was  not  received  by  the  agent 
in  the  identical  transaction  to  which  the  notice  relates.— ^BoyMim  v. 
Daritmm,  242. 

See  MunciPAL  Cobfoxatiors,  1. 

BAILROADS.    Bee  Caxbixbs,  1;  CoBBTrnmoirAL  Law,  9;  ConraAcn   1 
Negligbhoi^  2;  3. 

BEPLEYIN.    See  EviDXirci^  8;  SHXiirn,  1, 2;  Vkbdob  akd  Vxinm^ 
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!•  BoAiM  AHD  Strksis — Eabxmkhtb  avd  SntviTUDn. — B7  the  location  of 
a  county  road,  the  public  only  acquires  an  easement  in  the  land,  while 
the  fee  remains  in  the  owner,  subject  to  this  charge  of  the  public  thereon  • 
and  when  the  road  is  vacated  by  public  authority,  the  land  covered  by 
it  immediately  reverts  to  the  owner  freed  from  the  easement. — Lcmkin 
V.  TerwUUger,  97. 

2.  Common  Law — CoinniBB— DranBon  nr  Hiqhwat. — At  common  law,  a 
county  was  not  liable  for  an  injury  resulting  from  a  defect  in  one  of  its 
highways,  or  roads. —  TempUton  v.  lAnn  Oounijf,  313, 

Per  Lord,  J.,  dissenting: 

8.  Counties — Implied  Liabilitt  Common  Law  Rxmsdt. — When  thelcjg- 
islature  by  statutory  provision  organizes  a  county  into  a  body  politio 
and  corporate,  with  power  to  contract  and  be  contracted  with,  to  sue 
and  be  sued,  and  devolves  on  it  the  duty  to  keep  in  repair  the  highways 
within  its  jurisdiction,  and  provides  it  with  the  means  of  enfbrdng  the 
performance  of  this  duty,  a  liability  against  tiie  county,  for  which  the 
common  law  will  frumish  a  remedy  whether  one  is  expressly  provided 
by  statute  or  not. —  Id, 

4.  County  Roads— JuBisnicnov — Recitals  in  Rboobd.— On  a  petition 
to  vacate  a  county  road,  where  the  journal  entry  of  the  county  court 
recited  fects  showing  legal  notice  of  IJie  intended  application,  '*  and  that 
these  fects  were  made  to  appear  satisfectorily  to  the  court,"  jurisdiction 
will  be  presumed  to  have  been  acquired,  though  the  affidavit  of  posting 
notices  was  ambiguous  in  its  statement  of  fects. — LaUmer  v.  liUamook 
CoufUv,  291. 

6.  Idem  — Repobt  or  Viewbbs — Remonstbance.— Under  HilFs  Code, 
i  4065,  which  provides  for  locating  and  altering  public  roads,  and 
directs  that,  after  receiving  the  report  of  the  viewers,  the  court  shall 
"cause  the  same  to  be  publicly  read  on  two  different  days"  before  act- 
ing on  the  report^  the  right  to  remonstrate  continues  until  after  the 
report  is  read  a  second  time. — Id, 

It.  County  Roads — Posting  Copies  of  Notice — Cases  Limited. — In  pro- 
ceedings to  lay  out.  alter,  or  vacate  county  roads,  it  is  sufficient  to  post 
copies  instead  of  originals  of  the  notice  of  the  presentation  of  the  peti- 
tion. Minard  v.  Douglas  Oo.  9  Or.  206,  and  King  v.  BenUm  Co.  512;  lim« 
ited. —  Veddar  v.  Marion  County ,  264. 

7.  Idem — Notices — Afpidavft  or  Petitionee — Stare  Decisis. — A  peti- 
tioner is  competent  to  make  affidavit  of  the  posting  of  notices  in 
proceedings  to  establish  or  vacate  highways.  Oainet  v.  Liam  Cb.  21  Or« 
425,  followed  and  approved. — M, 

8.  Vacation  of  Road— Sufficiency  of  Petition— -Case  in  Judgment.^ 
The  petition  in  this  cause  is  examined,  and  held  to  sufficiently  describe 
the  road  sought  to  be  vacated. — Id^ 

Bee  CoNTBAOiBy  8. 
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SALES.    See  Cohtkactb,  4,  5,  6;  Judigiai.  Salis,  1;  Ysndob  avd  Ybhdkb, 

1.2.8. 
SHERIFFS. 

1.    G0NVKB8I09  or  PBOFEBTT  —  EXBCUTIOH  —  JUBTTfTOATION  OF  BWOOWW^ 

Defendant  m  Writ. — In  an  action  for  the  conyenion  of  personal 
property,  when  the  defendant  attempts  to  justify  as  a  sheriff  levying 
on  the  property  as  that  of  a  third  party,  his  answer,  to  be  sufQdent, 
must  allege  that  the  property  taken  belonged  to  the  defendant  in  the 
execution. — Howard  y.  Oonde^  581. 

%  Vbbdict  or  SHEBirr's  Jxtbt  —  IirDKMimmire  Boiro  ~  CumTLATiyi 
Remedy. — The  remedy  of  the  claimant  of  personal  property,  on  a  bond 
indemnifying  a  sheriff  for  selling  the  property  on  execution  notwith- 
standing the  verdict  of  a  sheriff's  jury,  is  cumulative,  and  does  not  take 
away  the  claimant's  right  of  action  for  the  wxongAil  seizure  of  bis  prop- 
erty.— Id, 

STATUTES.    See  Cowstitutiokal  Law,  jpotiini. 

STATUTE  OP  LIMTTATIONa 

1.  Equity  — Cloud  oh  Titlx— Statutb  or  LmiTAnoHB. — A  suit  by  the 
owner  in  fee  to  determine  an  adverse  claim  to,  or  interest  in,  real  prop- 
erty, or  to  remove  a  dond  from  the  title  thereof  cannot  be  barred  by 
the  statute  of  limitations  while  the  adverse  claim  or  doud  exists, 
because  the  right  to  have  the  same  removed  is  a  continuing  right— 
Meier  v.  KeUy^  136. 

2.  Trustee  akd  Cestui  que  Trust. — As  between  trustee  and  eeshd  que 
trusty  in  the  case  of  express  trust,  where  the  latter  seeks  relief  against 
the  former,  the  statute  of  limitations  has  no  application,  because,  among 
other  reasons,  the  law  will  not  permit  the  trustee  to  b^gin  to  hold 
adversely  until  he  shall  have  first  restored  the  property  to  the  real 
owner,  and  given  notice  of  his  own  interest— IfofiotMla*  t.  Jfafui^  62fi. 

See  Partkkrship,  X 

SUBROGATION. 

SATisr action  or  Mobtoags— Down  Ebtatb— ADimmnrRATOs'f  Sals- 
Case  IN  Judgment. — The  &cts  in  this  case  are  examined,  and  it  is  held, 
that  the  defendant  having  purchased  the  land  in  question  at  an  admin- 
istrator's sale,  and  the  money  paid  by  him  having  been  applied  to  the 
satisfaction  of  a.  mortgage  on  the  land  in  which  the  plaintiff's  dower, 
together  with  the  fee,  was  charged  as  security  for  the  payment  of  her 
deceased  husband's  debt,  the  defendant  should  be  subrogated  to  the 
rights  of  the  mortgage,  as  against  the  dower  estate.— JBoum  t.  If»wU,  308. 

SURETY.    See  Cobtbaoxb,  & 

TAXATION. 

State  Board  or  Equalization— CLAssincATioir  or  Real  PbopERrr.— 
Under  the  law  of  this  state,  there  are,  for  the  purposes  of  assessment 
and  taxation,  but  three  kinds  of  real  property;  by  this  dassificatioii 
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the  state  board  of  equalization  is  bonnd,  and  cannot,  either  on  the  buifl 
of  present  ownership,  source  of  title,  or  otherwise,  change  the  same  ao 
as  to  add  new  kinds  or  increase  the  assessments  of  individuals  or  daases 
of  people  holding  lands  of  the  kinds  thus  inyented. — 0.  ^C.M.B,0[k 
Y.  Oroitan,  383. 

TIDE  LAND& 

L  TiTLX  or  8tati— PowKB  or  8 alb — Riobtb  or  KAYioATtoir. — When 
the  state  of  Oregon  was  admitted  into  the  union,  the  title  to  the  tide 
lands  within  its  boundaries  vested  in  the  state,  which  might,  by  Tiitne 
thereof;  sell  or  otherwise  dispose  of  all  the  lands  between  hi^^  and  low 
tide,  in  fee  simple,  subject  only  to  the  panunoont  rights  of  navigation 
and  commerce  over  the  wi^ten. —  Bowtby  v.  SkMy,  410. 

2.  Gbant  or  Genebal  GovxamfEiiT — Uplaitd  Owim— High  Tidb  Mask. 
—  By  a  grant  from  the  general  government,  an  upland  owner  of  real 
property  abutting  upon  tide-water  takes  title  only  to  high  tide  mark. — Id, 

S.  Tttlx  or  Statx—  Stabs  Decisis. — On  the  authority  of  BotoOy  v.  flXraly, 
anUj  410,  it  is  hM^  that  the  title  to  the  tide  lands  in  the  state  vested  in 
the  state  when  it  was  admitted  into  the  union. — Hogg  v.  Ihiritt  428, 

TRUSTS,    See  Notice,  2. 

VENDOR  AND  VENDEE. 

1.  CoKTBAcr  roB  Sale  or  Chattels. — Where,  by  the  terms  of  an  agree- 
ment for  the  sale  of  chattels,  the  vendor  is  to  do  anything  with  the 
property  for  the  purpose  of  putting  it  into  the  condition  in  which  the 
vendee  is  bound  to  accept  it,  or  anything  remains  to  be  done  to  ascer- 
tain the  quantity,  where  the  goods  are  sold  by  weight  or  measure,  the 
performance  of  tliese  things,  in  the  absence  of  drcumstanoes  showing 
a  contrary  intention,  is  a  condition  precedsnt  to  vesting  the  title  in  the 
Tendee. — ^xmiUim  v.  Awdon,  557. 

2,  Idem— Bbbach  or  Gontbaot— Damages— Bbplktiv.— A  vendee  may 
recover  damages  for  the  breach  of  a  contract  for  the  sale  of  chattels,  in 
case  the  vendor  violates  the  contract  by  delivering  only  a  part  of  the 
goods,  and  refiising  to  deliver  the  remainder;  bat  replevin  will  not  Us  to 
recover  the  undeUvered  gooda.-^Jd, 

8.  Vei7dob*s  Lien  —  Subsequent  Iecuxbbanobbs  —  Notice.  —  Whether 
vendors'  liens  exist  in  this  state  or  not,  they  cannot  afifect  subsequent 
claimants  or  incumbrancers  of  the  property  who  have  no  notice  of  the 
lien. — Lewis  v.  Henderaon,  548. 

Bee  Ck)NTBA0T8, 4,  5,  a. 

WEAPON.    See  Ceimin al  Law,  5 

WILLS. 

I.  CoNSTBucTiow— Cumulative  LEOACiBs—DisTBiBunov.— A  testator,  Vt 
one  clause  of  his  will,  directed  the  sale  of  certain  realty,  one  half  of  the 
proceeds  thereof  to  be  turned  over  to  H.,  as  trusty  and  the  tnoome 
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tbereof  lo  be  paid  ervy  thvoe  moaiha  to  plafntiflT  daring  her  lilbttme^ 
and  made  final  dispoeition  of  the  ftind  after  plaintiff's  death.  By 
another  clanse,  he  bequeathed  to  H.,  as  trustee,  ten  thousand  dollars, 
the  income  thereof  to  be  paid  at  the  end  of  every  three  months  to 
plaintiff,  she  to  receive  the  sum  of  three  hundred  and  seventy-five  dol- 
lars per  quarter  tbeiefipom.  If  the  income  derived  from  said  ten  thou- 
sand doUaxs  does  not  reach  three  hundred  and  seventy-five  dollars  per 
quarter,  then  the  defidenoy  is  to  be  paid  out  of  the  residuary  estate ;  held, 
that  these  are  cumulative  legadestand  that  the  deficiency  in  the  income 
provided  for  in  one  clause,  if  any  such  deficiency  shall  arise,  must  be 
paid  out  of  the  residfiary  estate,  and  not  out  of  the  property  named  in 
the  other  clause. — Morse  v.  Macrum,  239. 

2.  Akkuities  —  Dkficienct  uf  Leoacsss  —  RismuABT  Estate  —  Final 
BiTTLBMDrr. — A  probable  defideucy  in  an  anuity  provided  for  by  a  vrill 
being  variable  and  undetermined  in  amount,  there  can  be  no  final  settle- 
ment of  the  estate  until  the  death  of  the  annuitant,  wi.ere  the  will 
requires  the  defidency  to  be  made  up  from  the  residuary  estate. — Id, 

5.  Wills,  When  to  Take  Effbot. — A  will  speaks  from  the  death  of  the 
testator,  and  not  from  its  date,  unless  its  language,  by  a  fair  construction, 
indicate  a  contrary  efiect.— Jd. 

OM  RXHEABINO. — 

4.  The  provisions  of  the  will  in  question  having  been  re-examined,  it  is  Jield 
that  the  residuary  estate  mentioned  in  the  twenty -third  dause  is  not 
subject  to  further  charge  in  making  up  deficiendes  in  annuities,  and 
that  final  settlement  of  the  estate  is  not  to  be  postponed  on  account  of 
any  such  defidency. — Id, 

6.  DBBciczrr — Hbibs.— Where  a  party  claims  as  hdr,  he  must  fint  establish 
affirmatively  his  relationship  with  the  deceased ;  and,  second,  that  no 
other  descendent  exists  to  impede  the  descent  to  the  plaintiff. — Dranke 
T.  Sk^ley,  104. 

6.  Wills— Txstamentabt  CAPAcmr— Btabb  Decisis.— In  respect  to  tes- 
tamentary capacity  it  Is  suffident  if  the  testator  knew  and  understood 
what  he  was  doing,  and  to  whom  he  was  giving  his  property  when  he 
executed  his  will.  Clark  v.  EUi$,  9  Or.  128,  and  Chritman  t.  Chriman, 
16  Or.  127,  followed  and  approved.— J<i 

7.  Real  Fbopebtt — DEscsirrs — Hbibs. — An  intestate  died  sdzedof  real 
property,  and  left  surviving  her  her  husband  and  four  minor  children. 
Of  these  children,  two  minor  sons  afterwards  died  childless  and  unmar- 
ried; held,  that  the  real  property  inherited  by  them  firom  their  mother 
descended  to  their  fifttber,  to  the  exdusion  of  the  other  children.— iStitt 
Y.  Bueh,  239. 

8.  Wills — TsBTAicxnTAitT  Capacity. — A  testator  was  paralysed  and  una- 
ble to  make  any  communication  to  those  about  him  except  by  signs ; 
but  it  appeared  that  at  the  time  his  will  was  executed,  his  mental  fiBCul- 
ties  were  unimpaired;  that  he  perfectly  understood  his  business  affairs 
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and  the  terms  of  the  will;  and  that  the  will  correctly  repreBented  hli 
wishes  as  to  the  disposition  of  his  property ;  held,  that  he  was  poasessed 
of  sufficient  testamentary  capacity. — Bothroek  t.  Bothroek,  57L 

WITNESSES. 

Impeachicsiit  or  WmnBBS— Wboht  of  BnuEiroi. — To  show  that  the 
reputation  of  a  witness  for  truth  and  veracity  is  bad,  does  not  of  itself 
entirely  destroy  his  testimony  where  it  is  intrinsically  probable  or  is 
corroborated  by  other  eyidence.  Under  such  drcomstances  It  most  ba 
considered  for  what  it  is  worth  with  other  evidence;  but  where  tt  is  not 
supported,  it  may  be  utterty  disregazded.— IV^mmt  t.  Smithy  40^ 

Sea  OMMWiT.  Law,  4;  Svxmoi^  4. 
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